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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:  Any  person  who  uses  the  Federal  Register  and  Code  of 

Federal  Regulations. 

WHO:  The  Office  of  the  Federal  Register. 

WHAT:  Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal 
Register  system  and  the  public's  role  in  the 
development  of  regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY:  To  provide  the  public  with  access  to  information 

necessary  to  research  Federal  agency  regulations  which 
directly  affect  them.  There  will  be  no  discussion  of 
specific  agency  regulations. 


WASHINGTON,  DC 

WHEN;  September  13;  at  9:00  a.m. 

WHERE:  Office  of  the  Federal  Register, 

First  Floor  Conference  Room, 

1100  L  Street  NW.,  Washington,  DC 
RESERVATIONS:  Doris  Tucker,  202-523-3419 

CHICAGO,  IL 

WHEN:  September  19:  at  9:15  a.m. 

WHERE:  Room  3320, 

Federal  Building, 

230  S.  Dearborn  St., 

Chicago,  IL 

RESERVATIONS:  Call  the  F'ederal  Information  Center, 
Chicago  312-353-5692 


For  other  telephone  numbers,  see  the  Reader  Aids  section 
at  the  end  of  this  issue. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legeil  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superinterxlent  of  Documents. 

Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
week. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  252 

National  Commodity  Processing 
Program 

agency:  Food  and  Nutrition  Service, 
USDA. 

action:  Interim  rule. 

summary:  This  interim  rule  will 
implement  two  changes  to  the  National 
Commodity  Processing  (NCP)  Program 
as  proposed  in  the  March  7, 1988 
proposed  NCP  rule.  This  action  will 
implement  those  provisions  pertaining  to 
(1)  “other"  approvable  donated 
commodity  value-pass-through  (VPT) 
systems  and  (2)  the  definition  of 
“refund”  as  it  applies  to  the  VPT 
systems.  These  provisions  will  provide 
greater  administrative  latitude  to 
processors  and  distributors  participating 
in  the  program  and  enhance  program 
operations. 

EFFECTIVE  DATE:  This  interim  final  rule 
is  effective  September  2, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  C.  Rogers,  Chief,  Special 
Operations  Branch,  Nutrition  and 
Technical  Services  Division,  U.S. 
Department  of  Agriculture,  3101  Park 
Center  Drive — Room  602,  Alexandria, 
Virginia  22302,  or  telephone  (703)  756- 
3888. 

SUPPLEMENTARY  INFORMATION:  Under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520),  information  collection 
requirements  contained  in  the  current 
interim  rules  have  been  approved  by  the 
Office  of  Managment  and  Budget  (0MB 
#0584-0325)  for  use  through  September 
30, 1990. 


Classification 

This  action  has  been  reviewed  under 
Executive  Order  12291  and  has  been 
classified  not  major.  We  anticipate  that 
this  proposal  will  not  have  an  annual 
impact  on  the  economy  of  more  than 
$100  million.  No  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions  is  anticipated.  The  action  is  not 
expected  to  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S.based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Permitting  processors  to  credit  a 
distributor’s  account  and  use  other  types 
of  value-pass-through  systems  will 
enhance  program  operations.  In  order 
for  these  procedures  to  be  effective  for 
the  1988-89  school  year,  this  rule  must 
be  made  effective  upon  publication, 
since  the  majority  of  processing 
contracts  are  negotiated  prior  to  the 
beginning  of  the  school  year.  This  rule 
relieves  restrictions  concerning  the  use 
of  value-pass-through  systems.  For  this 
reason,  in  accordance  with  5  U.S.C. 
553(d),  this  rule  is  made  effective  less 
than  30  days  after  publication. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.550.  for  the  reasons  set  forth  in 
the  Final  Rule  related  Notice  to  7  CFR 
Part  3015,  Subpart  V  (48  FR  29114),  this 
program  is  included  in  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

This  action  has  also  been  reviewed 
with  regard  to  the  requirements  of  The 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612).  Anna  Kondratas,  Administrator  of 
the  Food  and  Nutrition  Service,  has 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Background 

On  March  7, 1988  the  Department 
published  a  proposed  rule  in  the  Federal 
Register  (53  FR  7188-7194)  to  amend  the 
National  Commodity  Processing  (NCP) 
Program  Regulations  to  provide  for 
increased  State  responsibilities, 
increase  the  flexibility  provided  under 
some  processor  requirements,  and 
increase  uniformity  between  provisions 
governing  the  NCP  Program  and  State 
processing  activities  (Part  250). 


This  interim  rule  addresses  only  those 
provisions  that  relate  to  alternative 
value-pass-through  (VPT)  systems  and 
the  crediting  of  a  distributor’s  account 
for  the  value  of  the  donated  foods 
contained  in  an  end  product,  in  an  effort 
to  enhance  processing  activities  for  the 
1988-89  agreement  year,  these 
provisions  are  being  implemented 
separately.  Provisions  regarding  sales 
verification,  and  products  reporting 
requirements,  recipient  agency 
masterfile,  processor  listings.  State 
agency  agreements  and  audits  will  be 
finalized  at  a  later  date.  At  that  time. 

Part  252  will  also  be  restructured  and 
issued  as  a  final  rule. 

Analysis  of  Comments 

A  total  of  53  comment  letters  were 
received  in  response  to  the  proposed 
regulations.  Comments  were  received 
from  processors,  distributors,  recipient 
agencies,  private  consultants  State 
agencies,  and  other  interested  parties 
such  as  the  American  School  Food 
Service  Association,  National 
Association  of  State  Agencies  for  Food 
Distribution,  National  Frozen  Pizza 
Institute  and  the  California  School  Food 
Service  Association. 

Definition  of  Refund  Payments 

Under  the  proposed  rule  of  March  7, 
1988,  a  definition  of  “Refund'  was 
incorporated  in  §  252.2  which  would 
permit  a  processor  to  credit  a 
distributor’s  account  rather  than  issue 
individual  checks  for  refund 
applications. 

Eight  of  the  commentors  were  in  favor 
of  this  provision,  three  were  opposed, 
and  one  was  in  support  as  long  as  the 
processor  could  choose  whether  the 
credit  was  offered  as  an  alternative  to  a 
check. 

Of  the  negative  responses,  two 
processors  were  concerned  that 
distributors  might  “take”  credit  before 
the  reports  of  sales  are  sent  into  the 
processor.  Although  the  credit  memo 
will  now  be  available  as  an  option,  the 
regulatory  provisions  requiring  a  refund 
application  and  documentation  will 
continue  to  apply.  One  State  agency  had 
the  misconception  that  this  refund 
alternative  could  apply  to  recipient 
agencies.  The  credit  is  available  only  for 
transactions  between  the  processors 
and  distributors.  Since  recipient 
agencies  would  be  unacceptably 
constrained  to  continue  purchasing 
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products  from  a  processor/ distributor 
under  a  credit  system,  the  Department 
did  not  propose  the  availability  of  such 
a  system  for  recipient  agency 
transactions.  The  majority  of  the 
commentors  who  supported  this 
provision  support  the  use  of  the  credit 
refund  system  because  the  proposed 
change  would  decrease  the  paperwork 
burden  for  processors. 

The  Department  also  wishes  to 
emphasize  that  processors  are  not 
required  to  offer  credit  as  a  refund 
option  to  a  distributor  unless  they  are 
satisfied  with  the  business  relationship 
they  have  established  with  their 
distributors.  As  stated  in  the  preamble 
to  the  proposed  rule,  the  NCP  Program 
experience  has  established  that  all  VPT 
systems  through  a  distributor  need 
firmly  established  contractual 
relationships  between  processor  (who 
are  obligated  to  FNS)  and  their 
distributors. 

The  Department  continues  to  support 
the  use  of  a  valve-pass-through  system 
which  provides  refunds  to  distributors. 
Thus,  since  commentors  confirmed  that 
permitting  a  processor  to  credit  a 
distributor’s  account  rather  than  issue 
checks  for  the  value  of  the  donated  food 
contained  in  an  end  products  sold  by  the 
distributor  will  reduce  the  paperwork 
burden  for  processors  while  maintaining 
accountability,  the  definition  of 
"Refund”  as  proposed  is  being 
incorporated  in  §  252.2  of  this  interim 
rule. 

Value-Pass-Through  Systems 

Under  the  proposed  rule,  processors 
would  be  permitted  to  use  value-pass¬ 
through  (VPT)  systems  that  are  not 
explicitly  described  by  the  regulations, 
but  which  have  been  approved  by  FNS. 

Eleven  respondents  supported  this 
provision  as  an  opportunity  for 
innovation,  should  such  a  system  be 
independently  developed  by  a  program 
participant.  Of  the  eight  commentors 
conditionally  favoring  this  provision, 
most  wanted  the  “other”  VPT  system  to 
undergo  careful  testing  before  approval. 
Additionally,  the  majority  of  comments 
conditionally  approving  this  provision 
wanted  no  net  sales  through  a 
distributor  systems  to  be  permitted  as 
an  “other”  VPT  system.  Of  the  twelve 
respondents  opposing  this  provision,  all 
felt  it  would  lead  to  encouraging  net 
sales  through  a  distributor — a  VPT 
system  thought  to  increase  paperwork, 
result  in  poor  sales  verification,  and  be 
a  difficult  VPT  system  to  monitor. 

As  discussed  in  the  proposed 
regulations,  the  only  permissible 
alternative  VPT  systems  would  be  those 
approved  by  FNS.  The  Department 
would  only  approve  those  alternative 


VPT  systems  that  demonstrate  a  degree 
of  accountability  that  is  at  least  equal  to 
that  of  the  refund  system.  To  ensure 
accountability,  any  alternate  system  will 
be  made  subject  to  sales  verification. 

The  Department  recognizes  that  the 
concerns  raised  have  merit.  However, 
the  Department  is  concerned  about 
meeting  the  needs  of  recipient  agencies. 
The  approval  of  an  alternative  VPT 
system,  such  as  a  net  sales  through  a 
distributor  system,  will  be  contingent  on 
whether  it  is  determined  to  be  as 
accountable  as  a  refund  system  and  the 
Department  will  evaluate  all  such 
systems  closely.  In  addition,  in  light  of 
the  concerns  expressed,  the  Department 
will  ensure  that  such  systems  permit 
easy  monitoring  by  all  responsible 
parties  and  do  not  entail  a  significant 
increase  in  oversight  activities  by  FNS 
staff.  The  Department  feels  that 
implementation  of  the  provision  is  a 
viable  means  of  encouraging  the 
development  and  use  of  innovative  VPT 
systems.  Thus  §  252.4(c)  is  revised  in 
this  interim  rule  as  proposed. 

List  of  Subjects  in  7  CFR  Part  252 

Aged,  Agriculture  communities. 
Business  and  industry.  Food  assistance 
processing,  Grant  programs-social 
programs.  Infant  and  children  price 
support  programs.  Reporting 
requirements,  School  breakfast  and 
lunch  programs,  Surplus  agricultural 
commodities. 

Accordingly,  7  CFR  Part  252  is 
amended  as  follows: 


§  252.4  Application  to  participate  and 
agreement. 

***** 

(c)  *  *  * 

(4)  *  *  * 

(iii)  Other  value  pass-through 
systems.  Processors  may  submit  to  FNS 
for  approval  any  proposed  value  pass¬ 
through  (VPT)  system  not  identified  in 
this  section.  The  “other”  VPT  system 
must,  in  the  judgment  of  FNS,  be 
verifiable  and  easily  monitored.  Any 
VPT  system  approved  under  this  Part 
must  comply  with  the  sales  verification 
requirements  specified  in  paragraph 
(c)(4)(ii)(B)  of  this  section  or  an 
alternative  system  approved  by  FNS.  If 
an  alternative  system  is  approved,  FNS 
will  notify  the  States  in  which  the 
system  will  be  used.  The  Department 
retains  the  authority  to  inspect  and 
review  all  pertinent  records  under  all 
VPT  systems,  including  the  verification 
of  a  required  statistically  valid  sample 
of  sales. 

***** 

Anna  Kondralas, 

Administrator. 

Date:  Augu.st  29, 1988. 

[FR  Doc.  88-20042  Filed  9-1-88;  8:45  am) 
BILUNQ  CODE  34ia-30-M 


Animal  and  Plant  Hsalth  Inspection 
Service 

[Docket  No.  88-094] 

7  CFR  Part  301 


PART  252— NATIONAL  COMMODITY 
PROCESSING  PROGRAM 

1.  The  authority  citation  for  Part  252 
continues  to  read  as  follows: 

Authority:  Sec.  416,  Agricultural  Act  of  1949 
(7  U.S.C.  1431). 

2.  In  §  252.2,  Definitions,  a  definition 
for  “Refund”  is  added  in  alphabetical 
order  to  read  as  follows: 

§  252.2  Definitions. 
***** 

“Refund”  means  (1)  a  credit  or  check 
issued  to  a  distributor  in  an  amount 
equal  to  the  NCP  contract  value  of 
donated  foods  contained  in  an  end 
product  sold  by  the  distributor  to  a 
recipient  agency  at  a  discoimted  price  or 
(2)  a  check  issued  to  a  recipient  agency 
in  an  amount  equal  to  the  NCP  contract 
value  of  donated  foods  contained  in  an 
end  product  sold  to  the  recipient  agency 
under  a  refund  system. 
***** 

3.  In  §  252.4,  paragraph  (c](4)(iii)  is 
added  to  read  as  follows: 


Gypsy  Moth  Regulated  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Interim  rule. 

summary:  We  are  amending  the  Gypsy 
Moth  Quarantine  and  Regulations  by  (1) 
removing  all  regulated  areas  in  Illinois, 
Indiana,  Minnesota,  Washington,  and 
Wisconsin  from  the  list  of  regulated 
areas  and  removing  these  states  from 
quarantined  status;  (2)  removing 
regulated  areas  in  Ohio  from  the  list  of 
gypsy  moth  low-risk  areas  and 
correcting  an  earlier  omission  by  adding 
Ohio  to  the  list  of  states  quarantined 
because  of  gypsy  moth;  (3)  removing  a 
portion  of  a  previously  regulated  gypsy 
moth  high-risk  area  in  Oregon  and 
redesignating  the  remaining  portion  of 
the  regulated  area  as  a  gypsy  moth  low- 
risk  area;  (4)  designating  previously 
nonregulated  areas  in  Maine,  Maryland, 
Michigan,  and  Ohio  as  gypsy  moth  low- 
risk  areas;  and  (5)  designating 
previously  nonregulated  areas  in 
Virginia  and  West  Virginia  as  gypsy 
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moth  high-risk  areas  and  redesignating 
areas  in  Michigan,  New  York, 
Pennsylvania,  and  Virginia  from  gypsy 
moth  low-risk  areas  to  gypsy  modi  high- 
risk  areas.  The  regulations  restrict  the 
interstate  movement  of  certain  articles 
from  gypsy  moth  high-risk  and  low-risk 
areas,  lihis  rule  is  necessary  to  prevent 
the  spread  of  gypsy  moth  and  to  remove 
unnecessary  restrictions  on  the 
interstate  movement  of  certain  articles. 
DATES:  Interim  rule  effective  September 
2, 1988.  Consideration  will  be  given  only 
to  comments  postmarked  or  received  on 
or  before  November  1, 1988. 

ADDRESSES:  Send  an  original  and  three 
copies  of  written  comments  to  APHIS, 
USDA,  Room  1143,  South  Building,  P.O. 
Box  96464,  Washington,  DC,  20090-6464. 
Please  state  that  your  comments  refer  to 
Docket  Number  88-094.  Comments  may 
be  inspected  at  Room  1141  of  the  South 
Building  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sidney  Cousins,  Operations  Officer, 
Domestic  and  Emergency  Operations 
Staff,  PPQ,  APHIS,  USDA,  Room  661, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301-436-6365. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  gypsy  moth,  Lymantria  dispar 
(Linnaeus),  is  a  destructive  pest  of  forest 
trees.  The  Gypsy  Moth  Quarantine  and 
Regulations  (contained  in  7  CFR  301.45 
et  seq.,  and  referred  to  below  as  the 
regulations),  quarantine  certain  states 
because  of  the  gypsy  moth,  and  restrict 
the  interstate  movements  from  regulated 
areas  of  certain  articles  to  prevent  the 
artificial  spread  of  the  gypsy  moth. 

Areas  designated  as  gypsy  moth 
regulated  areas  are  those  in  which  a 
gypsy  moth  infestation  has  been  found 
by  an  inspector,  or  areas  regulated 
because  of  the  proximity  to  gypsy  moth 
infestation  or  inseparability  for 
quarantine  enforcement  purposes  from 
infested  localities.  Regulated  areas  are 
divided  into  high-risk  areas  and  low-risk 
areas.  Under  the  regulations  an  area  is 
designated  as  a  high-risk  area  when  an 
inspector  determines  that  regulated 
articles  exist  within  or  adjacent  to  an 
area  where  defoliation  has  occurred  or 
where  an  inspector  has  reason  to 
believe  that  50  or  more  egg  masses  per 
acre  of  the  gypsy  moth  are  present.  Low- 
risk  areas  are  those  portions  of 
regulated  areas  that  are  not  designated 
as  high-risk  areas. 

Section  301.45-3  of  the  regulations 
imposed  the  following  conditions  on  the 
movement  of  regulated  articles  from 
gypsy  moth  regulated  areas: 


(a)  A  regulated  article  shall  not  be 
moved  interstate  from  any  high-risk  area 
into  or  through  any  nonregulated  area 
unless  a  certificate  or  permit  has  been 
issued  and  attached  to  such  regulated 
articles  in  accordance  with  §§  301.45-4 
and  301.45-7. 

(b)  A  regulated  article  shall  not  be 
moved  interstate  from  any  low-risk  area 
into  or  through  any  nonregulated  area 
when  it  is  determined  by  an  inspector 
that  any  life  stage  of  the  gypsy  moth  is 
on  the  regulated  article,  and  the  person 
in  possession  thereof  has  been  so 
notified  by  an  inspector,  unless  a 
certificate  or  permit  has  been  issued  and 
attached  to  such  articles  in  accordance 
with  §§  301.45-1  and  301.45-7. 

(c)  A  regulated  article  originating 
outside  of  any  high-risk  area,  except  any 
regulated  article  in  any  low-risk  area 
determined  by  an  inspector  to  present  a 
hazard  of  spreading  the  gypsy  moth 
pursuant  to  paragraph  (b)  of  this  section, 
may  be  moved  interstate  directly 
through  any  high-risk  area  without  a 
certificate  or  permit,  if  the  point  of  origin 
of  the  article  is  clearly  indicated  by 
shipping  documents,  their  identity  has 
been  maintained,  and  they  have  been 
safeguarded  against  infestation  while  in 
any  high-risk  area. 

Section  301.45-11  of  the  regulations 
imposes  the  following  conditions  on  the 
interstate  movement  of  outdoor 
household  articles  from  gypsy  moth 
high-risk  areas: 

(a)  No  outdoor  household  article  shall 
be  moved  interstate  from  a  gypsy  moth 
high-risk  area  into  or  through  any 
nonregulated  area  unless: 

(1)  Such  outdoor  household  article  is 
free  from  all  life  stages  of  the  gypsy 
moth  at  the  time  of  the  interstate 
movement;  or 

(2)  Such  outdoor  household  article  is 
accompanied  by  an  OHA  document 
issued  by  a  qualified  certified  applicator 
in  accordance  with  the  provisions  of 

§§  301.45-12  and  301.45-13  within  five 
calendar  days  of  the  interstate 
movement  from  a  gypsy  moth  high-risk 
area;  or 

(3)  Such  outdoor  household  articles 
are  brought  in  by  vacationers  to  the 
gypsy  moth  high-risk  areas. 

These  regulations  are  designed  to 
restrict  the  interstate  movement  of 
regulated  articles  in  those  circumstances 
where  there  would  be  a  significant  risk 
of  spread  of  gypsy  moth.  A  certificate  or 
limited  permit  is  authorized  to  be  issued 
based  on  treatment  of  a  regulated  article 
or  based  on  a  determination  that 
movement  of  a  regulated  article  without 
treatment  would  not  result  in  the  spread 
of  the  gypsy  moth. 


Deletion  of  Areas  From  List  of 
Regulated  Areas  and  Removal  of  States 
From  Quarantine 

We  made  several  changes  to  the 
Gypsy  Moth  Quarantine  and 
Regulations  in  an  interim  rule  published 
in  the  Federal  Register  on  May  8, 1986 
(51  FR 16993-17001,  Docket  No.  85-343). 
The  addition  of  Illinois,  Indiana, 
Minnesota,  Ohio,  and  Wisconsin  to  the 
list  of  states  quarantined  because  of  the 
gypsy  moth  was  explained  in  the 
supplementary  information  of  the  May  8. 
1986,  document.  Although  that  document 
amended  §  301.45-2a  of  the  regulations 
by  designating  portions  of  these  states 
as  low-risk  areas,  the  designation  of 
these  states  as  quarantined  states  was 
inadvertently  omitted  from  the  list  of 
quarantined  states  in  §  301.45.  However, 
for  all  practical  purposes,  these  states 
have  been  treated  as  quarantined  states. 

Prior  to  the  effective  date  of  this 
document,  the  following  areas  in  Illinois, 
Indiana,  Minnesota,  Ohio,  Washington 
and  Wisconsin  were  designated  as 
gypsy  moth  low-risk  regulated  areas. 
This  document  removes  these  areas 
from  the  list  of  gypsy  moth  low-risk 
areas: 

Illinois 

Kane  County.  SE14  sec.  3  and  NE^4 
sec.  10.  T.  39  N..  R.  8  E. 

Lake  County.  SEVi  sec.  28,  T.  43  N.,  R. 
10  E. 

Peoria  County.  Sec.  28,  T.  9  N.,  R.  8  £ 
Indiana 

Allen  County.  SEV4  sec.  32,  T.  30  N.,  R. 
13  E. 

Marion  County.  SEVi  sec.  20.  T.  17  N., 
R.3E. 

Minnesota 

Dakota  County.  NW14  sec.  21,  T.  115 
N.,  R,  20  W;  NEVi  sec.  16,  T.  115  N.  R.  20 
W;  and  NEVi  sec.  18,  T.  114  N.,  R.  20  W. 

Ohio 

Allen  County.  SVi  sec.  9,  T.  3  S.,  R.  5 
E. 

Lucus  County.  That  portion  of  the  city 
of  Sylvania  boimded  by  a  fine  beginning 
at  the  intersection  of  the  Michigan-Ohio 
state  line  and  Flanders  Road;  then  south 
along  said  road  to  Janet  Avenue;  then 
west  along  Janet  Avenue  to  its 
intersection  with  Artwell  Drive;  then 
north  along  Artwell  Drive  to  its 
intersection  with  the  Michigan-Ohio 
state  line;  then  east  along  said  state  line 
to  the  point  of  beginning. 

Darke  County.  That  portion  of 
Richland  Township  bounded  by  a  line 
beginning  at  the  intersection  of  Reed 
Road  and  Greenville-Celina  Road;  then 
south  along  Greenville-Celina  to  its 
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intersection  with  Union  City  Road;  then 
west  along  said  road  to  its  intersection 
with  Kesler-Byard  Road;  then  north 
along  said  road  to  its  intersection  with 
Reed  Road;  then  east  along  said  road  to 
the  point  of  beginning. 

Wayne  County.  EVi  sec.  23  and  WVi 
sec.  24,  T.  16  N.,  R.  13  W. 

Washington 

Clark  County.  That  portion  of  the 
county  bounded  by  a  line  beginning  at  a 
point  where  NE  29th  Avenue  and  179th 
Street  NE  intersect;  then  easterly  along 
179th  Street  NE  to  its  intersection  with 
NE  72nd  Avenue;  then  southerly  on  NE 
72nd  Avenue  to  its  intersection  with 
160th  Street  NE;  then  westerly  on  160th 
Street  NE  to  its  intersection  with  NE 
29th  Avenue;  then  northerly  on  NE  29th 
Avenue  to  the  point  of  begirming. 

Kitsap  County.  The  entire  county. 

Whatcom  County.  That  portion  of  the 
county  bounded  by  a  line  beginning  at  a 
point  where  the  Skagit- Whatcom  County 
line  intersects  the  Bellingham-Samish 
Bays;  then  easterly  along  said  line  to  its 
intersection  with  State  Highway  9;  then 
northerly  along  said  highway  to  its 
intersection  with  State  Highway  542; 
then  westerly  from  said  intersection 
along  an  imaginary  line  to  its 
intersection  with  Ae  easterly  most  point 
of  Gushen  Road;  then  westerly  along 
Gushen  Road  to  its  intersection  with 
Axton  Road  to  its  intersection  with  the 
Nooksack  Riven  then  southerly  along 
the  Nooksack  River  to  Bellingham  Bay; 
then  southerly  along  Bellingham  Bay  to 
the  point  of  beginning. 

Wisconsin 

Dane  County.  Sec.  17,  T.  7  N.,  R.  10  E. 

Washington  County.  Sec.  15  T.  9  N.,  R. 
19  E. 

Based  on  treatments  with  insecticides 
and  subsequent  negative  surveys  in 
accordance  with  the  quarantine  and 
regulations,  it  has  been  determined  that 
the  gypsy  moth  no  longer  occurs  in  the 
above-described  areas  or  in  the  area 
released  from  quarantine  in  Lane 
County,  Oregon,  as  explained  below. 
Accordingly,  there  is  no  longer  a  basis 
for  continuing  to  list  these  areas  as 
regulated  areas  for  the  purpose  of 
preventing  the  artiHcial  spread 
interstate  of  gypsy  moth.  Therefore,  as 
an  emergency  measure,  it  is  necessary 
to  delete  these  areas  from  the  list  of 
regulated  areas  in  order  to  delete 
unnecessary  restrictions  on  the 
movement  of  gypsy  moth  regulated 
articles. 

Further,  the  effect  of  deleting  the 
above-described  areas  in  Illinois, 
Indiana,  Minnesota,  Wisconsin  and 
Washington  from  the  list  of  gypsy  moth 
regulated  areas  is  to  remove  all  areas  in 


these  states  fr  om  the  list  of  regulated 
areas.  As  a  result,  there  is  no  longer  a 
basis  for  quarantining  Illinois,  Indiana, 
Minnesota,  Wisconsin  or  Washington 
for  gypsy  moth  Therefore,  insofar  as 
Illinois,  Indiana,  Minnesota,  and 
Wisconsin  were  quarantined,  this 
document  releases  them  from 
quarantine.  This  document  also  deletes 
Washington  from  the  list  of  States 
quarantined  because  of  gypsy  moth  in 
§  301.45(a).  Ohio  is  not  released  from 
quarantine  because  previously 
nonregulated  areas  are  designated  as 
low-risk  areas,  as  explained  below.  This 
document  corrects  an  earlier  omission 
by  adding  Ohio  to  the  list  of  states 
quarantined  because  of  gypsy  moth. 

Removal  and  Redesignation  of  Portions 
of  Regulated  Area  in  Lane  County, 
Oregon;  Designation  of  Areas  as  Low 
Risk  Areas 

Prior  to  the  effective  date  of  this 
document,  a  portion  of  Lane  County, 
Oregon,  was  designated  as  a  gypsy  moth 
high-risk  area.  This  document  removes  a 
portion  of  the  previously  regulated  area 
from  quarantine  and  redesignates  the 
remaining  regulated  area  as  a  gypsy 
moth  low-risk  area.  The  newly 
designated  low-risk  area  in  Lane 
County,  Oregon,  is  as  follows: 

Oregon 

Lane  County.  That  portion  beginning 
at  the  northwest  comer  of  sec.  15,  T.  17 

S. ,  R.  6  W.;  then  due  east  along  the 
section  lines  to  the  intersection  of  the 
north  boundary  of  sec.  15,  T.  17  S.,  R.  3 
W.  and  Interstate  5;  then  north  along 
Interstate  5  to  its  intersection  with 
Coburg  Road;  then  northwest  along  this 
road  to  its  intersection  with  Powerline 
Road;  then  north  along  this  road  to  its 
intersection  with  the  north  border  of  sec. 
7,  T.  16  S.,  R.  3  W.;  then  due  east  along 
the  section  lines  to  the  northeast  comer 
of  Section  7,  T.  16  S.,  R.  2  W.;  then  due 
south  along  the  section  lines  to  the 
southeast  comer  of  sec.  31,  T.  16  S.,  R.  2 
W.;  then  due  east  along  the  section  lines 
to  the  northeast  comer  of  sec.  5,  T.  17  S., 

R.  1  E.;  then  due  north  along  the  section 
lines  to  the  northwest  comer  of  sec.  21, 

T.  16  S.,  R.  1  E.;  then  due  east  along  the 
section  lines  to  the  northeast  comer  of 
sec.  20,  T.  16  S.,  R.  2  E.;  then  due  south 
along  the  section  lines  to  the  southeast 
corner  of  sec.  20,  T.  17  S.,  R.  2  E.;  then 
due  west  along  the  section  lines  to  the 
southwest  comer  of  sec.  23,  T.  17  S.,  R.  1 
E.;  then  due  south  along  the  section  lines 
to  the  southeast  comer  of  sec.  10,  T.  20 

S. ,  R.  1 E.;  then  due  west  along  the 
section  lines  to  the  southwest  comer  of 
sec.  9,  T.  20  S.,  R.  2  W.;  then  due  south 
along  the  section  lines  to  the 
intersection  of  the  east  border  of  sec.  32, 


T.  20  S.,  R.  2  W.  and  Row  River  Road; 
then  west  along  this  road  to  Dorena 
Dam;  then  south  along  Dorena  Dam 
spillway  to  a  point  intersecting  the  south 
boundary  of  sec.  32,  T.  20  S.,  R.  2  W.; 
then  due  west  along  the  section  lines  to 
the  southwest  corner  of  sec.  34,  T.  20  S., 
R.  5  W.;  then  due  north  along  the  section 
lines  to  the  northwest  corner  of  sec.  10, 

T.  20  S.,  R.  5  W.;  then  due  east  along  the 
section  lines  to  the  northeast  corner  of 
sec.  9,  T.  20  S.,  R.  3  W.;  then  due  north 
along  the  section  lines  to  the  northwest 
comer  of  sec.  27,  T.  18  S.,  R.  3  W.;  then 
due  west  along  the  section  lines  to  the 
southwest  comer  of  sec.  20,  T.  18  S.,  R.  4 
W.;  then  due  north  along  the  section 
lines  to  the  northwest  corner  of  sec.  5,  T. 
18  S.,  R.  4  W.;  then  due  west  along  the 
section  lines  to  the  southwest  corner  of 
sec.  34,  T.  17  S.,  R.  6  W.;  then  due  north 
along  the  section  lines  to  the  starting 
point. 

This  document  also  designates 
previously  nonregulated  areas  in  Maine, 
Maryland,  Michigan,  and  Ohio  as  gypsy 
moth  low-risk  areas.  These  newly 
designated  low-risk  areas  are  the 
following: 

Maine 

Penobscot  County.  The  townships  of 
Sherman  and  Stacyville. 

Maryland 

The  entire  counties  of  Calvert, 

Charles,  St.  Marys,  and  Somerset. 

Michigan 

The  entire  counties  of  Alcona, 

Allegan,  Alpena,  Antrim,  Barry,  Benzie, 
Berrien,  Cass,  Charlevoix,  Cheboygan, 
Crawford,  Emmet,  Grand  Traverse, 
Hillsdale,  Kalamazoo,  Kalkaska,  Kent, 
Lake,  Leelamau,  Manistee,  Mason, 
Monroe,  Montmorency,  Muskegon, 
Oceana,  Oscoda,  Otsego,  Ottawa, 
Presque  Isle,  St.  Joseph,  Van  Buren,  and 
Wexford. 

Ohio 

The  entire  counties  of  Ashtabula, 
Geauga,  Lake,  and  Tmmbull. 

Based  on  recent  surveys,  inspectors 
have  determined  that  infestations  of 
gypsy  moth  occur  in  these  areas 
designated  as  gypsy  moth  low-risk 
areas,  but  that  the  number  of  egg  masses 
per  acre  is  not  high  enough  to  meet  the 
criteria  referred  to  above  for  gypsy  moth 
high-risk  areas. 

The  restrictions  concerning  the  gypsy 
moth  are  imposed  on  movements  of 
regulated  articles  from  gypsy  moth  low- 
risk  areas  only  if  it  is  determined  by  an 
inspector  that  any  life  stage  of  the  gypsy 
moth  is  on  the  regulated  article,  and  the 
person  in  possession  thereof  has  been 
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notiOed  by  an  inspector,  unless  a 
certificate  or  permit  has  been  issued  and 
attached  to  the  regulated  article  in 
accordance  with  §§301.45-4  and  301.45- 
7  of  the  regulations.  It  is  necessary  to 
designate  these  areas  as  gypsy  moth 
low-risk  areas  in  order  to  advise 
persons  of  the  likelihood  that  inspectors 
would  conduct  inspections  in  these 
areas  and  that,  based  on  their  findings 
of  life  stages  of  gypsy  moth,  restrictions 
could  apply  to  the  movement  of 
regulated  articles  from  the  areas. 

Designation  of  Areas  as  High-Risk 
Areas 

This  document  designates  previously 
nonregulated  areas  in  Virginia  and  West 
Virginia  as  gypsy  moth  high-risk  areas 
and  redesignates  areas  in  Michigan, 

New  York,  Pennsylvania,  and  Virginia 
from  gypsy  moth  low-risk  areas  to  gypsy 
moth  high-risk  areas.  These  areas  are 
indicated  below.  If  a  portion  of  a  county 
is  designated,  the  specific  area  is  set 
forth  in  the  regulations  portion  of  this 
document. 

Michigan 

The  entire  counties  of  Arenac,  Bay, 
Genesee,  Gladwin,  Gratiot,  Hiuron, 

Iosco,  Lapeer,  Mecosta,  Missaukee, 
Montcalm,  Ogemaw,  Osceola, 
Roscommon,  Saginaw,  Sanilac, 
Shiawassee,  St.  Clair,  and  Tuscola;  and 

Portions  of  Clare,  Isabella,  Midland, 
and  Oakland  counties. 

New  York 

The  entire  counties  of  Genesee,  Lewis, 
Niagara,  Orleans,  Wayne,  and 
Wyoming;  and 

Portions  of  Cayuga,  Chenango, 
Cortland,  Erie,  Jefferson,  Livingston, 
Madison,  Oneida,  Onondaga,  Ontario, 
Oswego,  Seneca,  and  St.  Lawrence 
counties. 

Pennsylvania 

The  entire  counties  of  Armstrong, 
Crawford,  and  Fayette. 

Virginia 

The  entire  cities  of  Charlottesville, 
Chesapeake,  Fredericksburg,  Hampton, 
Harrisonburg,  Manassas  Park,  Newport 
News,  Norfolk,  Poquoson,  Portsmouth, 
Virginia  Beach,  and  Waynesboro;  and 

The  entire  counties  of  Accomack, 
Albemarle,  Augusta,  Caroline,  Culpeper, 
Fluvanna,  Gloucester,  Goochland, 
Greene,  Hanover,  Henrico,  King  George, 
Lancaster,  Louisa,  Madison,  Mathews, 
Middlesex,  Northampton, 
Northumberland,  Orange,  Powhatan, 
Richmond,  Rockingham,  Spotsylvania, 
Stafford,  Westmoreland,  and  York;  and 

Portions  of  Augusta,  Fauquier,  Page, 
and  Rappahannock  Counties. 


West  Virginia 

The  entire  counties  of  Barbour,  Grant 
Hampshire,  Hardy,  Mineral, 

Monongalia,  Pendleton,  Preston,  and 
Tucker. 

Based  on  recent  siu^eys,  inspectors 
have  determined  with  respect  to  all  of 
the  areas  added  to  the  list  of  gypsy  moth 
high-risk  areas,  that  defoliation  has 
occurred  in  these  areas  because  of  the 
gypsy  moth  or  that  there  is  reason  to 
believe  that  50  or  more  egg  masses  per 
acre  of  the  gypsy  moth  are  present  in 
these  areas.  Also,  outdoor  household 
articles  and  regulated  articles  exist 
within  or  adjacent  to  these  areas. 
Accordingly,  there  is  a  substantial  risk 
of  artificially  spreading  the  gypsy  moth 
by  unrestricted  interstate  movement  of 
these  articles.  Therefore,  as  an 
emergency  measure,  it  is  necessary  to 
designate  these  areas  as  gypsy  moth 
high-risk  areas  and  impose  restrictions 
on  the  interstate  movement  of  outdoor 
household  articles  and  regulated  articles 
from  these  areas  in  accordance  with  the 
regulations  in  order  to  prevent  the 
artificial  spread  of  the  gypsy  moth. 

Emergency  Action 

James  W.  Glosser,  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  has  determined  that  a  situation 
exists  that  warrants  publication  of  this 
rule  without  prior  opportunity  for  public 
comment.  Because  of  the  possibility  that 
the  gypsy  moth  could  be  spread 
artificially  to  noninfested  areas  of  the 
United  States,  it  is  necessary  to  act 
immediately  to  control  its  spread.  Also, 
where  gypsy  moth  no  longer  occurs,  or 
when  there  is  reason  to  believe  that  the 
density  of  egg  masses  per  acre  has 
decreased  sufficiently  to  remove  the 
area  fi’om  a  gypsy  moth  high-risk  or  low- 
risk  area  classification,  immediate 
action  is  needed  to  remove  unnecessary 
restrictions  on  the  interstate  movement 
of  regulated  articles. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  rule  are 
impracticable  and  contrary  to  the  public 
interest  under  these  conditions,  there  is 
good  cause  under  5  U.S.C.  553  for 
making  this  rule  effective  upon 
publication  of  this  document  in  the 
Federal  Register.  We  will  consider 
comments  postmarked  or  received 
within  60  days  of  publication  of  this 
interim  rule  in  the  Federal  Register.  Any 
amendments  we  make  to  this  interim 
rule  as  a  result  of  these  comments  will 
be  published  in  the  Federal  Register 
following  the  close  of  the  comment 
period. 


Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  it  is  not 
a  “major  rule.”  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individuals,  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  action  affects  the  interstate 
movement  of  regulated  articles  from 
gypsy  moth  regulated  areas  in  Illinois, 
Indiana,  Maine,  Maryland,  Michigan, 
Minnesota,  New  York,  Ohio,  Oregon, 
Pennsylvania,  Virginia,  Washington, 
West  Virginia,  and  Wisconsin.  For  areas 
designated  as  high-risk  areas,  individual 
and  commercial  movers  moving  outdoor 
household  articles  to  areas  outside  the 
quarantined  area  must  determine  that 
their  articles  are  fi'ee  of  gypsy  moth. 
Mobile  home  haulers,  loggers, 
nurserymen,  and  firewood  haulers  are 
required  to  obtain  certification  or 
limited  permit  from  an  inspector  that 
their  articles  are  fi'ee  of  gypsy  moth.  For 
areas  designated  as  low-risk  areas,  the 
same  conditions  apply  for  movement  of 
regulated  articles  when  it  is  determined 
by  an  inspector  that  the  movement  of  an 
article  presents  a  hazard  of  spreading 
the  gypsy  moth.  For  areas  determined  to 
be  free  of  gypsy  moth  and  deregulated, 
no  restrictions  are  imposed  for 
movement  of  regulated  articles. 

All  regulated  articles  are  inspected 
and  certified  without  charge  to  the 
business.  A  business  not  requesting  this 
service  in  advance  of  shipment  may  be 
delayed  in  moving  the  product  until 
service  can  be  provided.  A  homeowner 
moving  outdoor  household  articles  fi'om 
a  high-risk  area  to  an  iminfested  area 
may  pay  a  qualified  certified  applicator 
(QCA)  to  inspect  his  goods.  These 
charges  average  between  $50-100.  In 
some  instances  the  company  moving 
that  person  reimburses  the  mover  for 
their  expense.  Most  QCA’s  are  small 
businesses.  By  declaring  an  area  as  a 
high-risk  area  the  regulations  may 
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increase  business  for  the  QCA’s  located 
in  high-risk  areas.  These  businesses  will 
average  $50  to  $150  per  month  in 
additional  income  per  business. 
Approximately  90  new  businesses  will 
be  trained  to  inspect  outdoor  household 
articles  and  will  offer  this  service  to  the 
general  public.  Based  on  information 
compiled  by  the  U.S.  Department  of 
Agriculture  it  has  been  determined  that 
there  are  many  hundreds  of  small 
entities  that  move  regulated  articles 
interstate  from  gypsy  moth  regulated 
areas  and  many  thousands  of  small 
entities  that  move  regulated  articles 
interstate  from  other  states.  However, 
based  on  such  information,  it  has  been 
determined  that  approximately  759 
small  entities  move  regulated  articles 
interstate  from  the  specified  areas 
aRected  by  this  action. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program /activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V.) 

Paperwork  Reduction  Act 

This  interim  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultmal  commodities.  Plant  pests, 
Plants  (Agriculture),  Quarantine, 
Transportation,  Gypsy  Moth. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  7  CFR  Part  301  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  150bb,  ISOdd,  ISOee, 
150ff.  161, 162  and  164-167;  7  CFR  2.17,  2.51, 
and  371.2(c). 

§301.45  [Amended] 

2.  Section  301.45(a]  is  amended  by 
adding  “Ohio”  immediately  after  “New 
York”  and  by  removing  the  reference  to 
“Washington”. 

3.  Section  301.45-2a  is  revised  to  read 
as  follows: 


§  301.45-2a  Regulated  areas;  high-risk  and 
low-risk  areas. 

(a)  The  areas  designated  below  are 
designated  as  gypsy  moth  regulated 
areas,  and  such  regulated  areas  are 
divided  into  high-risk  areas  or  low-risk 
areas  as  follows: 

Connecticut 

(1)  High-risk  area.  The  entire  state. 

(2)  Low-risk  area.  None. 

Delaware 

(1)  High-risk  area.  The  entire  state. 

(2)  Low-risk  area.  None. 

District  of  Columbia 

(1)  High-risk  area.  The  entire  district. 

(2)  Low-risk  area.  None. 

Maine 

(1)  High-risk  area. 

Androscoggin  County.  The  entire 
county. 

Cumberland  County.  The  entire 
county. 

Franklin  County.  The  townships  of 
Avon,  Carthage,  Chesterville, 

Farmington,  Industry,  Jay,  New  Sharon, 
New  Vineyard,  Perils,  Strong,  Temple, 
Washington,  Weld,  and  Wilton. 

Hancock  County.  The  entire  county. 

Kennebec  County.  The  entire  county. 

Knox  County.  The  entire  county. 

Lincoln  County.  The  entire  county. 

Oxford  County.  The  townships  of 
Albany,  Batchelders  Grant,  Bethel, 
Brownfield,  BuckHeld,  Canton, 

Denmark,  DixReld,  Fryeburg, 

Greenwood,  Hanover,  Hartford,  Hebron, 
Hiram,  Lovell,  Mason  Plantation, 

Mexico,  Milton  Plantation,  Norway, 
Oxford,  Paris,  Peru,  Porter,  Rumford, 
Stoneham,  Stow,  Sumner,  Sweden, 
Waterford,  and  Woodstock. 

Penobscot  County.  The  townships  of 
Alton,  Argyle,  Bangor  City,  Bradford, 
Bradley,  Brewer  City,  Burlington, 

Carmel,  Charleston,  Clifton,  Corinna, 
Comith,  Dexter,  Dixmont,  Edinburg, 
Enfield,  Etna,  Exeter,  Garland, 

Glenbum,  Grand  Falls  Plantation, 
Greenbush,  Greenfield,  Hampden, 
Hermon,  Holden,  Howland,  Hudson, 
Kenduskeag,  La  Grange,  Levant,  Lincoln, 
Lowell,  Mattamiscontis,  Maxfield, 
Milford,  Newburg,  Newport,  Old  Town 
City,  Orono,  Orrington,  Pasadumkeag, 
Plymouth,  Stetson,  Summit,  Veazie- 
Eddington,  and  1 IW. 

Piscataquis  County.  The  townships  of 
Atkinson,  Medford,  Milo,  and  Orneville. 

Sagadahoc  County.  The  entire  county. 

Somerset  County.  The  townships  of 
Anson,  Athens,  Cambridge,  Canaan, 
Comville,  Detroit,  Embden,  Fairfield, 
Harmony,  Hartland,  Madison,  Mercer, 
New  Portland,  Norridgewock,  Palmyra, 
Pittsfield,  Ripley,  Skowhegan, 


Smithfield,  Solon,  St.  Albans,  and 
Starks. 

Waldo  County.  The  entire  county. 

Washington  County.  The  townships  of 
Addison,  Beals,  BedcUngton,  Centerville, 
Cherryfield,  Columbia,  Columbia  Falls, 
Crawford,  Deblois,  East-Machias, 
Harrington,  Jonesborro,  Jonesport, 
Machias,  Machiasport,  Marshheld, 
Milbridge,  NorthHeld,  Rouge  Bluffs, 
Steuben,  Wesley,  Whitneyville,  5  ND,  18 
ED,  18  MD,  19  ED,  19  MD,  24  MD,  25  MD, 
26  ED,  27  ED,  29  MD,  30  MD,  31  MD,  36 
MD,  37  MD,  42  MD,  and  43  MD. 

York  County.  The  entire  county. 

(2)  Low-risk  area. 

Aroosktook  County.  The  townships  of 
Bancroft,  Benedicta,  Macwahoc 
Plantation,  Molunkus,  North  Yarmouth 
Academy  Grant,  Reed  Plantation,  Silver 
Ridge,  Upper  Molunkus,  Weston,  and  1 
R5WELS. 

Franklin  County.  The  townships  of 
Crockertown,  Dallas  Plantation, 

Freeman,  Jerusalem,  Kingfield,  Madrid, 
Mount  Abraham,  Phillips,  Rangeley 
Plantation,  Redington,  Salem,  Sandy 
River  Plantation,  6,  E.  and  D. 

Oxford  County.  The  townships  of 
Andover,  Andover  North,  Andover 
West,  Bryon,  Gilead,  Grafton, 
Magalloway  Plantation,  Newry, 
Richardsontown,  Riley,  Roxbury,  Upton, 
C,  and  C  Surplus. 

Penobscot  County.  The  townships  of 
Carroll  Plantation,  Chester,  Drew 
Plantation,  E.  Millinocket,  Grindstone, 
Hersey  Town,  Hopkins  Academy  Grant, 
Indian  Purchase,  Kingman,  Lakeville, 

Lee,  Long  A,  Mattawamkeag,  Medway, 
Millinocket,  Prentiss  Plantation,  Seboeis 
Plantation,  Sherman,  Soldiertown, 
Springfield,  Stacyville,  Webster 
Plantation,  Winn,  Woodville,  Veazie 
Gore,  AR  7,  AR  8  &  9,  3  Rl,  R6  WELS,  1 
R8  WELS,  2  R8  WELS,  2  R8  NWP,  2  R9 
NWP,  3  R9  NWP,  and  5  Rl  NBPP. 

Piscataquis  County.  The  townships  of 
Abbott,  Barnard,  Blanchard  Plantation, 
Bowerbank,  Brownville,  Dover-Foxcroft, 
Guilford,  Kingsbury  Plantation, 

Lakeview  Plantation,  Monson,  Parkman, 
Sangeville,  Sebec,  Williamsburg, 
Willimantic,  Willington,  1  R9,  2  R9 
WELS,  4  R9  NWP,  and  5  R9  NWP. 

Somerset  County.  The  townships  of 
Bald  Mountain,  Bingham,  Brighton 
Plantation,  Caratunk,  Carrying  Place, 
Carrying  Place  Town,  Concord 
Plantation,  Dead  River,  Highland 
Plantation,  Lexington  Plantation, 
MayHeld,  Moscow,  and  Pleasant  Ridge 
Plantation. 

Washington  County.  The  townships  of 
Alexander,  Baileyville,  Baring,  Brookton, 
Calais,  Codyville  Plantation,  Cooper, 
Charlotte,  Cutler,  Danforth,  Dennysville, 
Dyer,  Eastport,  Edmonds,  Forest,  Forest 
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City,  Fowler,  Grand  Lake  Stream 
Plantation,  Indian,  Kossuth,  Lambert 
Lake,  Lubec,  Marion,  Meddybemps, 
Pembroke,  Perry,  Princeton,  Robbinston, 
Talmadge,  Topsfield,  Trescott, 
Vanceboro,  Waite,  Whiting,  Plantation 
14,  Plantation  21,  6  Rl  NBPP,  6  NDBPP,  8 
R3  NBPP,  8  R4  NBPP,  11  R3  NBPP. 

Maryland 

(1)  High-risk  area. 

Allegany  County.  The  entire  county. 
Baltimore  City.  The  entire  county. 
Baltimore  County.  The  entire  county. 
Caroline  County.  The  entire  county. 
Carroll  County.  The  entire  county. 
Cecil  County.  The  entire  county. 
Frederick  County.  The  entire  county. 
Garrett  County.  The  entire  county. 
Harford  County.  The  entire  county. 
Howard  County.  The  entire  county. 
Kent  County.  The  entire  county. 
Montgomery  County.  The  entire 
county. 

Queen  Annes  County.  The  entire 
county. 

Washington  County.  The  entire 
county. 

(2)  Low-risk  area. 

Anne  Arundel  County.  The  entire 
county. 

Dorchester  County.  The  entire  county. 
Calvert  County.  iTie  entire  county. 
Charles  County.  The  entire  county. 
Prince  Georges  County.  The  entire 
county. 

St.  Marys  County.  The  entire  county. 
Somerset  County.  The  entire  county. 
Talbot  County.  The  entire  county. 
Wicomico  County.  The  entire  county. 
Worecester  County.  The  entire 
county. 

Massachusetts 

(1)  High-risk  area.  The  entire  state. 

(2)  Low-risk  area.  None. 

Michigan 

(1)  High-risk  area. 

Arenac  County.  The  entire  county. 
Bay  County.  The  entire  county. 

Clare  County.  The  entire  county. 
Genesee  County.  The  entire  county. 
Gladwin  County.  The  entire  county. 
Gratiot  County.  The  entire  county. 
Huron  County.  The  entire  county. 
Iosco  County.  The  entire  county. 
Isabella  County.  The  entire  county. 
Lapeer  County.  The  entire  county. 
Mecosta  County.  The  entire  county. 
Midland  County.  The  entire  county. 
Missaukee  County.  The  entire  county. 
Montcalm  County.  The  entire  county. 
Oakland  Caunty.  The  entire  county. 
Ogemaw  County,  The  entire  county. 
Osceola  County.  The  entire  county. 
Roscommon  County.  The  entire 
county. 

Saginaw  County.  The  entire  county. 


Sanilac  County.  The  entire  county. 
Shiawassee  County.  The  entire 
county. 

St.  Clair  County.  The  entire  county. 
Tuscola  County.  The  entire  county. 

(2)  Low-risk  area. 

Alcona  County.  The  entire  county. 
Allegan  County.  The  entire  county. 
Alpena  County.  The  entire  county. 
Antrim  County.  The  entire  county. 
Barry  County.  The  entire  county. 
Benzie  County.  The  entire  county. 
Berrien  County.  The  entire  county. 
Branch  County.  The  entire  county. 
Calhoun  County.  The  entire  county. 
Cass  County.  Tlie  entire  county. 
Charlevoix  County.  The  entire  county. 
Cheboygan  County.  The  entire  county. 
Clinton  County.  The  entire  county. 
Crawford  County.  The  entire  county. 
Eaton  County.  The  entire  county. 
Emmet  County.  The  entire  county. 
Grand  Traverse  Caunty.  The  entire 
county. 

Hillsdale  County.  The  entire  county. 
Ingham  County.  The  entire  county. 
Ionia  County.  The  entire  county. 
Jackson  County.  The  entire  coimty. 
Kalkaska  County.  The  entire  county. 
Kalamazoo  County.  The  entire  county. 
Kent  County.  The  entire  county. 

Lake  County.  The  entire  county. 
Leelanau  County.  The  entire  county. 
Lenawee  County.  The  entire  county. 
Livingston  County.  The  entire  county. 
Macomb  County.  The  entire  county. 
Manistee  County.  The  entire  county. 
Mason  County.  The  entire  county. 
Monroe  County.  The  entire  county. 
Montmorency  County.  The  entire 
county. 

Muskegon  County.  The  entire  county. 
Newaygo  County.  The  entire  county. 
Oceana  County.  The  entire  county. 
Oscoda  County.  The  entire  county. 
Otsego  County.  The  entire  county. 
Ottawa  County.  The  entire  county. 
Presque  Isle  County.  The  entire 
county. 

St.  Joseph  County.  The  entire  county. 
Van  Buren  County.  The  entire  county. 
Washtenaw  County.  The  entire 
county. 

Wayne  County.  The  entire  county. 
Wexford  County.  The  entire  county. 

New  Hampshire 

(1)  High-risk  area. 

Belknap  County.  The  entire  county. 
Carroll  County.  The  entire  county. 
Cheshire  County.  The  entire  county. 
Grafton  County.  The  entire  coimty. 
Hillsboro  County.  The  entire  county. 
Merrimack  County.  The  entire  county. 
Rockingham  County.  The  entire 
county. 

Slioffuid  County.  The  entire  county. 
Sullivan  County.  The  entire  county. 

(2)  Low-risk  area. 


Coos  County.  The  entire  county. 

New  Jersey 

(1)  High-risk  area.  The  entire  state. 

(2)  Low-risk  area.  None. 

New  York 

(1)  High-risk  area.  The  entire  state. 

(2)  Low-risk  area.  None. 

Ohio 

(1)  High-risk  area.  None. 

(2)  Low-risk  area. 

Ashtabula  County.  The  entire  county. 
Geauga  County.  The  entire  county. 
Lake  County.  The  entire  county. 
Trumbull  County.  The  entire  county. 

Oregon 

(1)  High-risk  area.  None. 

(2)  Low-risk  area. 

Lane  County.  That  portion  beginning 
at  the  northwest  comer  of  sec.  15,  T.  17 

S. ,  R.  6  W.;  then  due  east  along  the 
section  lines  to  the  intersection  of  the 
north  boundary  of  sec.  15,  T,  17  S.,  R.  3 
W.  and  Interstate  5;  then  north  along 
Interstate  5  to  its  intersection  with 
Coburg  Road;  then  northwest  along  this 
road  to  its  intersection  with  Powerline 
Road;  then  north  along  this  road  to  its 
intersection  with  the  north  border  of  sec. 
7,  T.  16  S.,  R.  3  W.;  then  due  east  along 
the  section  lines  to  the  northeast  comer 
of  Section  7,  T.  16  S.,  R.  2  W.;  then  due 
south  along  the  section  lines  to  the 
southeast  comer  of  sec.  31,  T.  16  S.,  R.  2 
W.;  then  due  east  along  the  section  lines 
to  the  northeast  comer  of  sec.  5,  T.  17  S., 

R.  1  E.;  then  due  north  along  the  section 
lines  to  the  northwest  comer  of  sec.  21, 

T.  16  S.,  R.  1  E.;  then  due  east  along  the 
section  lines  to  the  northeast  comer  of 
sec.  20,  T.  16  S.,  R.  2  E.;  then  due  south 
along  the  section  lines  to  the  southeast 
comer  of  sec.  20,  T.  17  S.,  R.  2  E.;  then 
due  west  along  the  section  lines  to  the 
southwest  comer  of  sec.  23,  T.  17  S.,  R.  1 
E.;  then  due  south  along  the  section  lines 
to  the  southeast  comer  of  sec.  10,  T.  20 

S. ,  R.  1  E.;  then  due  west  along  the 
section  lines  to  the  southwest  comer  of 
sec.  9,  T.  20  S.,  R.  2  W.;  then  due  south 
along  the  section  lines  to  the 
intersection  of  the  east  border  of  sec.  32, 

T.  20  S.,  R.  2  W.  and  Row  River  Road; 
then  west  along  this  road  to  Dorena 
Dam;  then  south  along  Dorena  Dam 
spillway  to  a  point  intersecting  the  south 
boundary  of  sec.  32,  T.  20  S.,  R.  2  W.; 
then  due  west  along  the  section  lines  to 
the  southwest  comer  of  sec.  34,  T.  20  S., 
R.  5  W.;  then  due  north  along  the  section 
lines  to  the  northwest  comer  of  sec.  10. 
T.  20  S.,  R.  5  W.;  then  due  east  along  the 
section  lines  to  the  northeast  comer  of 
sec.  9,  T.  20  S.,  R.  3  W.;  then  due  north 
along  the  section  lines  to  the  northwest 
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comer  of  sec.  27,  T.  18  S.,  R.  3  W.;  then 
due  west  along  the  section  lines  to  the 
southwest  comer  of  sec.  20,  T.  18  S.,  R.  4 
W.;  then  due  north  along  the  section 
lines  to  the  northwest  comer  of  sec.  5,  T. 
18  S.,  R.  4  W.;  then  due  west  along  the 
section  lines  to  the  southwest  comer  of 
sec.  34,  T.  17  S.,  R.  6  W.;  then  due  north 
along  the  section  lines  to  the  starting 
point. 

Pennsylvania 

(1)  High-risk  area. 

Adams  County.  The  entire  county. 

Armstrong  County.  The  entire  county. 

Bedford  County.  The  entire  county. 

Berks  County.  The  entire  county. 

Blair  County.  The  entire  county. 

Bradford  County.  The  entire  county. 

Bucks  County.  The  entire  county. 

Cambria  County.  The  entire  county., 

Cameron  County.  The  entire  county. 

Carbon  County.  The  entire  county. 

Centre  County.  The  entire  county. 

Chester  County.  The  entire  county. 

Clarion  County.  The  entire  county. 

Clearfield  County.  The  entire  county. 

Clinton  County.  The  entire  county. 

Columbia  County.  The  entire  county. 

Crawford  County.  The  entire  county. 

Cumberland  County.  The  entire 
county. 

Dauphin  County.  The  entire  county. 

Delaware  County.  The  entire  county. 

Elk  County.  The  entire  county. 

Fayette  County.  The  entire  county. 

Forest  County.  The  entire  county. 

Franklin  County.  The  entire  county. 

Fulton  County.  The  entire  county. 

Huntingdon  County.  The  entire 
county. 

Indiana  County.  The  entire  county. 

Jefferson  County.  The  entire  county. 

Juniata  County.  The  entire  county. 

Lackawanna  County.  The  entire 
county. 

Lancaster  County.  The  entire  county. 

Lebanon  County.  The  entire  county. 

Lehigh  County.  The  entire  county. 

Luzerne  County.  The  entire  county. 

Lycoming  County.  The  entire  county. 

McKean  County.  The  entire  county. 

Mifflin  County.  The  entire  county. 

Monroe  County.  The  entire  county. 

Montgomery  County.  The  entire 
county. 

Montour  County.  The  entire  county. 

Northampton  County.  The  entire 
county. 

Northumberland  County.  The  entire 
county. 

Perry  County.  The  entire  county. 

Philadelphia  County.  The  entire 
county. 

Pike  County.  The  entire  county. 

Potter  County.  The  entire  county. 

Schuylkill  County.  The  entire  county. 

Snyder  County.  The  entire  county. 

Somerset  County.  The  entire  county. 


Sullivan  County.  The  entire  county. 
Susquehanna  County.  The  entire 
county. 

Tioga  County.  The  entire  county. 

Union  County.  The  entire  county. 
Venango  County.  The  entire  county. 
Warren  Caunty.  The  entire  county. 
Wayne  County.  The  entire  county. 
Westmoreland  County.  The  entire 
county. 

Wyoming  County.  The  entire  county. 
York  County.  The  entire  county. 

(2)  Low-risk  area.  Counties  not 
designated  as  high-risk  area. 

Rhode  Island 

(1)  High-risk  area.  The  entire  state. 

(2)  Low-risk  area.  None. 

Vermont 

(1)  High-risk  area. 

Addison  County.  The  entire  county. 
Bennington  County.  The  entire  county. 
Chittenden  County.  The  entire  county. 
Franklin  County.  The  entire  county. 
Grand  Isle  Caunty.  The  entire  county. 
Jutland  County.  The  entire  county. 
Windham  County.  The  entire  county. 
Windsor  County.  The  entire  county. 

(2)  Low-risk  area. 

Caledonia  County.  The  entire  county. 
Essex  County.  The  entire  county. 
Lamoille  County.  The  entire  coimty. 
Orange  County.  The  entire  county. 
Orleans  County.  The  entire  county. 
Washington  County.  The  entire 
county. 

Virginia 

(1)  High-risk  area. 

City  of  Alexandria.  The  entire  city. 
City  of  Charlottesville.  The  entire  city. 
City  of  Chesapeake.  The  entire  city. 
City  of  Fairfax.  The  entire  city. 

City  of  Falls  Church.  The  entire  city. 
City  of  Fredericksburg.  The  entire 
city. 

City  of  Hampton.  The  entire  city. 

City  of  Harrisonburg.  The  entire  city. 
City  of  Manassas.  The  entire  city. 

City  of  Manassas  Park.  The  entire 
city. 

City  of  Newport  News.  The  entire  city. 
City  of  Norfolk.  The  entire  city. 

City  of  Poquoson.  The  entire  city. 

City  of  Portsmouth.  The  entire  city. 
City  of  Virginia  Beach.  The  entire 
city. 

City  of  Waynesboro.  The  entire  city. 
City  of  Winchester.  The  entire  city. 
Accomack  County.  The  entire  county. 
Albemarle  County.  The  entire  county. 
Arlington  County.  The  entire  county. 
Augusta  County.  That  portion  of  the 
county  east  of  Interstate  81  and  north  of 
Interstate  64. 

Caroline  County.  The  entire  coimty. 
Clarke  County.  The  entire  county. 
Culpeper  County.  The  entire  county. 


Fairfax  County.  The  entire  county. 
Fauquier  County.  The  entire  county. 
Fluvanna  County.  The  entire  county. 
Frederick  County.  The  entire  county. 
Gloucester  County.  The  entire  county. 
Goochland  County.  The  entire  county. 
Greene  County.  Tlie  entire  county. 
Hanover  County.  The  entire  county. 
Henrico  County.  The  entire  county. 
King  George  County.  The  entire 
county. 

Lancaster  County.  The  entire  county. 
Loudon  County.  The  entire  county. 
Louisa  County.  The  entire  county. 
Madison  County.  The  entire  county. 
Mathews  County.  The  entire  county. 
Middlesex  County.  The  entire  county. 
Northampton  County.  The  entire 
county. 

Northumberland  County.  The  entire 
county. 

Orange  County.  The  entire  county. 
Page  County.  The  entire  county. 
Powhatan  County.  The  entire  county. 
Prince  William  County.  The  entire 
coimty. 

Rappahannock  County.  The  entire 
county. 

Richmond  County.  The  entire  county. 
Rockingham  County.  The  entire 
county. 

Shenandoah  County.  The  entire 
county. 

Spotsylvania  County.  The  entire 
county. 

Stafford  County.  The  entire  county. 
Warren  County.  The  entire  county. 
Westmoreland  County.  The  entire 
county. 

York  County.  The  entire  county. 

(2)  Low-risk  area.  None. 

West  Virginia 

(1)  High-risk  area. 

Barbour  County.  The  entire  county. 
Berkeley  County.  The  entire  county. 
Grant  County.  The  entire  county. 
Hampshire  County.  The  entire  county. 
Hardy  County.  The  entire  county. 
Jefferson  County.  The  entire  county. 
Mineral  County.  The  entire  county. 
Monongalia  County.  The  entire 
county. 

Morgan  County.  The  entire  county. 
Pendleton  County.  The  entire  county. 
Preston  County.  The  entire  county. 
Tucker  County.  The  entire  county. 

(2)  Low-risk  area.  None. 

Done  in  Washington,  DC,  on  this  29th  day 
of  August,  1988. 
fames  W.  Glosser, 

Administrator,  Animal  and  Plant  Health^^^ 
Inspection  Service.  " 

[FR  Doc.  88-20056  Filed  9-1-88;  8:45  am] 
BILUNG  CODE  3410-34-M 
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[Docket  No.  88-115] 

7  CFR  Part  354 

Commuted  Traveltime  Periods 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  We  are  amending  the 
regulations  concerning  overtime 
services  provided  by  employees  of  Plant 
Protection  and  Quarantine  (PPQ)  by 
removing,  and  adding,  commuted 
traveltime  allowances  in  North  Carolina 
and  Vermont.  A  commuted  traveltime 
allowance  is  the  time  required  for  a  PPQ 
employee  to  travel  from  his/her 
dispatch  point  and  return  there  from  the 
place  where  he/she  performs  Sunday, 
holiday,  or  other  overtime  duty.  The 
Government  charges  a  fee  for  certain 
overtime  services  provided  by  PPQ 
employees  and,  under  certain 
circumstances,  the  fee  may  include  the 
cost  of  commuted  traveltime. 

This  action  is  necessary  to  inform  the 
public  of  the  commuted  traveltime 
between  these  locations. 

EFFECTIVE  DATE:  September  2, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Eggert,  Director,  National 
Administrative  and  Planning  Operations 
Staff,  PPQ,  APHIS,  USDA,  Room  614, 
Federal  Building,  6505  Belcrest  Road, 
Hyatlsville,  MD  20782,  301-436-7250. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  7  CFR,  Chapter  III, 
and  9  CFR,  Chapter  I,  Subchapter  D, 
require  inspection,  laboratory  testing, 
certification,  or  quarantine  of  certain 
plants,  plant  products,  animals,  animal 
products,  or  other  commodities  intended 
for  importation  into,  or  exportation  from, 
the  United  States.  When  these  services 
must  be  provided  by  an  employee  of 
PPQ  on  a  Sunday  or  holiday,  or  at  any 
other  time  outside  the  PPQ  employee’s 
regular  duty  hours,  the  Government 
charges  a  fee  for  the  services  in 
accordance  with  7  CFR  Part  354.  Under 
circumstances  described  in  §  354.1(a)(2), 
this  fee  may  include  the  cost  of 
commuted  traveltime.  Section  354.2 
contains  administrative  instructions 
prescribing  commuted  traveltime 
allowances,  which  reflect,  as  nearly  as 
is  practicable,  the  time  required  for  a 
PPQ  employee  to  travel  from  his/her 
dispatch  point  and  return  there  from  the 
place  where  he/she  performs  Sunday, 
holiday,  or  other  overtime  duty. 

We  are  amending  §  354.2  of  the 
regulations  by  removing,  and  adding, 
commuted  traveltime  allowances 
between  certain  locations  in  North 


Carolina  and  Vermont.  (The 
amendments  are  set  forth  in  the  rule 
portion  of  this  document.)  This  action  is 
necessary  to  inform  the  public  of  the 
commuted  traveltime  between  these 
locations. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  “major  rule.”  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions:  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

The  number  of  requests  for  overtime 
services  of  a  PPQ  employee  at  the 
locations  affected  by  our  rule  represents 
an  insigniHcant  portion  of  the  total 
number  of  requests  for  these  services  in 
the  United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Effective  Date 

The  commuted  traveltime  allowances 
appropriate  for  employees  performing 
services  at  ports  of  entry,  and  the 
features  of  the  reimbursement  plan  for 
recovering  the  cost  of  furnishing  port  of 
entry  services,  depend  upon  facts  within 
the  knowledge  of  the  Department  of 
Agriculture.  It  does  not  appear  that 
public  participation  in  this  rulemaking 
proceeding  would  make  additional 
relevant  information  available  to  the 
Department. 

Accordingly,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553,  we  find  upon  good  cause  that 
prior  notice  and  other  public  procedure 
with  respect  to  this  rule  are 
impracticable  and  unnecessary:  we  also 
find  good  cause  for  making  this  rule 
effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register. 


Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  ofRcials.  (See  7  CFR  Part 
3015,  Subpart  V.) 

List  of  Subjects  in  7  CFR  Part  354 

Agricultural  commodities.  Exports, 
Government  employees.  Imports,  Plants 
(Agriculture),  Quarantine, 
Transportation. 

Accordingly,  7  CFR  Part  354  is 
amended  as  follows: 

PART  354— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS 

1.  The  authority  citation  for  Part  354 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2260, 49  U.S.C.  1741;  7 
CFR  2.17,  2.51,  and  371.2(c). 

2.  Section  354.2  is  amended  by 
removing  and  adding,  in  alphabetical 
order,  the  information  as  shown  below: 

§354.2  Administrative  instructions 
prescribing  commuted  traveltime. 
***** 

Commuted  Traveltime  Allowances 

[In  hours] 

MetropoJitan 

area 

Location  covered  Served  from —  - 


Remove: 


*  * 

* 

• 

* 

North  Carolina 

Cherry  Point . 

Kinston . 

3 

Morehead  City... 

Kinston . 

. . 

3 

Add: 

Cherry  Point . 

Goldstxxo .... 

4 

Morehead  Dty... 

Goldstxjro.... 

4 

Raleigh . 

Raleigh . 

2  . 

Raleigh . 

Goldstxjro.... 

4 

4 

Remove: 

Vermont 

2 

Add: 

3 

Done  in  Washington,  DC,  this  29th  day  of 
August,  1988. 

James  W.  Glosser, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  88-20058  Filed  9-1-88;  8:45  am] 
BILUNG  CODE  3410-34-M 
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Federal  Crop  Insurance  Corporation 

7  CFR  Part  401 

[Arndt  No.  41;  Doc.  No.  5948S] 

General  Crop  Insurance  Regulations; 
Malting  Barley  Option 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Final  rule;  Correction. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  published  a  final 
rule  in  the  Federal  Register  on  Friday, 
July  22, 1988,  at  53  FR  27663,  amending 
the  General  Crop  Insurance  Regulations 
(7  CFR  Part  401)  to  revise  and  reissue 
the  Malting  Barley  Option  (7  CFR 
401.135).  In  that  publication,  three  errors 
have  been  noted  with  respect  to:  (1)  An 
incorrect  cross  reference  for  the 
definition  of  two-rowed  or  six-rowed 
malting  barley;  (2)  an  incorrect  reference 
regarding  test  weight  per  bushel  of 
barley;  and,  (3)  an  inadvertent  repetition 
of  two  sentences.  This  notice  is 
published  to  correct  those  errors. 

EFFECTIVE  DATE:  September  2, 1988. 
address:  Written  comments  on  this 
correction  may  be  sent  to  Peter  F.  Cole, 
Office  of  the  Manager,  Federal  Crop 
Insurance  Corporation,  Room  4090, 

South  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  F.  Cole,  Secretary,  Federal  Crop 
Insurance  Corporation,  U.S.  Department 
of  Agriculture,  Washington,  DC,  20250, 
telephone  (202)  447-3325. 

SUPPLEMENTARY  INFORMATION:  FR 

Document  88-16549,  appearing  at  page 
27664,  is  corrected  as  follows: 

On  page  27664,  in  Column  2,  §  7.b. 
introductory  text  of  7  CFR  401.135,  the 
Malting  Barley  Option,  is  correctly 
revised  to  read  as  follows; 

§401.135  [Amended] 

y  it  -k  * 

b.  Mature  malting  barley  production,  which 
due  to  insurable  causes,  is  not  accepted  by  a 
buyer  of  malting  barley  and  will  not  meet  the 
applicable  standards  for  two-rowed  or  six- 
rowed  malting  barley  (see  §  10.a.),  will  be 
adjusted  by: 

***** 

On  page  27664,  in  Column  2,  §  lO.d.  of 
7  CFR  401.135,  the  Malting  Barley 
Option,  is  correctly  revised  to  read  as 
follows: 

10.  *  *  * 

d.  “Value  per  bushel"  for  the  insured 
malting  barley  means; 

(1)  The  local  market  price  of  U.S.  No.  2 
barley  (basic  barley)  if  the  insured  mature 
malting  barley  produ(.tion,  due  to  insurable 


causes,  has  a  test  weight  of  at  least  40  pounds 
per  bushel  and,  as  determined  by  a  grain 
grader  licensed  by  the  Federal  Grain 
Inspection  Service  or  licensed  under  the 
United  States  Warehouse  Act,  contains  more 
than  85  percent  sound  barley;  less  than  8 
percent  damaged  kernels;  less  than  35  percent 
thin  barley;  less  than  5  percent  black  barley; 
and  does  not  grade  smutty,  garlicky,  or 
ergoty;  or 

(2)  The  local  market  price  of  basic  barley  of 
the  same  quality  as  the  insured  malting 
barley,  if  the  malting  barley  does  not  meet  all 
the  standards  in  §  lO.d.(l). 

The  local  market  price  for  basic  barley  as 
identified  in  §10.d.(l)  and  (2)  above  will  be 
the  price  on  the  earlier  of  the  day  the  loss  is 
adjusted  or  the  day  the  insured  barley  is  sold. 

***** 

Done  in  W'ashington,  DC  on  August  25, 
1988. 

Edward  D.  Hews, 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  88-19946  Filed  9-1-88;  8:45  am] 
BILLING  CODE  3410-08-M 


Agricultural  Marketing  Service 
7  CFR  Parts  907  and  908 
[FV-88-1151 

Navel  Oranges  Grown  In  Arizona  and 
Designated  Part  of  California;  Valencia 
Oranges  Grown  In  Arizona  and 
Designated  Part  of  California; 
Administrative  Rules  and  Regulations 
(Interim  Nomination  Procedures  for 
the  Navel  and  Valencia  Orange 
Administrative  Committees) 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Interim  final  rule  with  request 
for  comments. 


summary:  This  interim  final  rule  invites 
comments  on  the  establishment  of 
interim  nomination  procedures  for 
membership  on  the  Navel  and  Valencia 
Orange  Administrative  Committees 
(committees).  These  committees  are  the 
administrative  agencies  responsible  for 
local  administration  of  the  Califomia- 
Arizona  navel  and  Valencia  orange 
marketing  orders.  The  navel  and 
Valencia  orange  marketing  orders  were 
recently  amended.  The  Final  Order 
Amending  the  Orders  appears 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  amendments  changed  the 
provisions  of  the  marketing  orders 
concerning  the  structure  of  the 
committees.  The  amendments  included  a 
change  in  the  basis  for  industry 


representation  on  the  committees  and 
the  use  of  the  total  volume  of  oranges 
disposed  of  in  all  outlets  in  the 
determination  of  nominating  rights. 
Therefore,  new  nomination  procedures 
are  needed  for  each  respective  order  to 
allow  the  nomination  of  new  members 
to  both  committees.  This  interim  final 
rule  will  allow  the  U.S.  Department  of 
Agriculture  (Department)  to  conduct 
initial  committee  nominations  using  the 
interim  procedures  described  herein. 

These  interim  procedures  will  be  used 
until  the  committees,  with  the  approval 
of  the  Secretary,  recommend  additions 
to  or  modifications  of  these  nomination 
procedures. 

date:  Interim  final  rule  effective 
September  2, 1988.  Comments  which  are 
received  by  November  1, 1988  will  be 
considered  prior  to  any  finalization  of 
this  interim  final  rule. 
address:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  Room 
2085,  South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456.  Comments 
should  reference  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacquelyn  R.  Schlatter,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  Room  2525,  South  Building,  P.O. 
Box  96456,  Washington,  DC  20090-6456; 
telephone:  (202)  447-5120. 
SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  under 
Marketing  Order  Nos.  907  and  908  [7 
CFR  Parts  907  and  908],  as  amended, 
regulating  the  handling  of  navel  and 
Valencia  oranges  grown  in  Arizona  and 
designated  parts  of  California.  These 
orders  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674], 
hereinafter  referred  to  as  the  Act. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12291 
and  Departmental  Regulation  1512-1 
and  has  been  determined  to  be  a  "non¬ 
major”  rule  under  criteria  contained 
therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
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that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 

Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  125  handlers 
of  navel  oranges  and  115  handlers  of 
Valencia  oranges  subject  to  regulation 
under  the  respective  orders,  and 
approximately  4,065  producers  of  navel 
oranges  and  3,500  producers  of  Valencia 
oranges  in  California  and  Arizona. 

Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.2]  as  those 
having  average  gross  armual  revenues 
for  the  last  three  fiscal  years  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  Califomia-Arizona 
navel  and  Valencia  orange  producers 
and  handlers  may  be  classified  as  small 
entities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  [44  U.S.C.  3504], 
the  information  collection  provisions 
that  are  included  in  this  final  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  [OMB]  and 
assigned  OMB  Nos.  0581-0116  and  0581- 
0212,  respectively. 

This  interim  final  rule  invites 
comments  on  the  establishment  of 
nomination  procedures  for  membership 
on  the  committees.  The  navel  and 
Valencia  orange  marketing  orders  were 
recently  amended.  The  Final  Order 
Amending  the  Orders  appears 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  amendments  changed  the 
provisions  of  the  marketing  orders 
concerning  the  structure  of  the 
committees.  These  committees  are 
established  under  their  respective 
marketing  orders  for  the  purpose  of 
administering  the  navel  and  Valencia 
orange  marketing  order  programs.  The 
amendments  included  a  limitation  on 
tenure  for  members  of  the  Valencia 
Administrative  Committee  (VOAC),  a 
change  in  the  basis  for  industry 
representation  on  the  committees,  the 
inclusion  of  a  definition  of  “Capper- 
Volstead”  cooperatives  in  the  orders, 
and  the  use  of  the  total  volume  of 
oranges  disposed  of  in  all  outlets  in  the 
determination  of  nominating  rights.  The 
amendments  are  expected  to  provide  a 
more  flexible  framework  for 
apportioning  committee  membership 
among  segments  of  the  industries  based 
upon  their  relevant  dominance  in  their 
respective  industries. 


The  term  of  office  of  each  member 
and  alternate  member  of  the  committees 
is  two  years.  Members  are  nominated 
and  selected  in  each  even-numbered 
year.  The  term  of  office  for  the  current 
VOAC  began  February  1, 1988,  and,  for 
the  Navel  Orange  Administrative 
Committee  (NOAC)  the  next  term  of 
office  will  begin  October  1, 1988. 
Therefore,  a  new  NOAC  should  be  in 
place  by  October  1  and  a  new  VOAC 
should  be  selected  by  February  1, 1988. 
For  these  reasons,  new  nomination 
procedures  for  each  order  are  necessary 
to  allow  the  nomination  of  new 
members  to  the  committees  and,  in 
particular,  the  NOAC. 

Sections  907.22  and  908.22  of  the  navel 
and  Valencia  orange  marketing  orders, 
respectively,  provide  for  nominations  of 
members  to  the  committees  by 
procedures  conducted  by  the  Secretary. 
These  sections  describe  a  process 
whereby  three  types  of  nominating 
entities  develop  slates  of  candidates  for 
nomination  which  may  be  voted  on  by 
the  growers  affiliated  with  such  groups. 

Tliis  interim  final  rule  will  allow  the 
Department  to  conduct  initial  committee 
nominations  using  the  procedures 
described  below  for  the  three  types  of 
nominating  entities. 

Nominating  entity  1  is  the  cooperative 
marketing  organization  which  disposed 
of  the  largest  percentage  of  the  total 
volume  of  navel  or  Valencia  oranges 
disposed  of  by  all  handlers  in  all  outlets 
during  the  current  year.  For  this 
nominating  entity,  its  board  of  directors 
will  develop  a  slate  of  candidates  for 
nomination  containing,  at  a  minimum, 
one  eligible  candidate  for  each  member, 
alternate  member,  and  additional 
alternate  member  for  each  position  the 
entity  qualifies.  The  board  of  directors 
then  has  the  option  of  nominating  its 
slate  of  candidates  or  allowing  the 
cooperative's  growers  to  nominate  its 
slate  of  candidates  through  mail 
balloting. 

Nominating  entity  2  is  composed  of 
groups  of  handlers  who  declare 
themselves  to  be  nominating  entities. 
These  groups  or  coalitions  may  be  a 
combination  of  cooperative  handlers, 
cooperative  and  independent  handlers, 
or  solely  independent  handlers.  After 
notification  by  the  Department  of  the 
number  of  member  positions  available, 
each  declared  group  of  handlers  must 
develop  a  slate  of  candidates  for 
nomination  containing,  at  a  minimum, 
one  eligible  candidate  for  each  member, 
alternate  member,  and  additional 
alternate  member  for  each  position  the 
entity  qualifies.  A  handler  may  not 
participate  as  a  member  of  more  than 
one  nominating  entity.  In  addition,  if  a 


handler  coalition  fails  to  develop  a  slate 
of  candidates,  the  growers  affiliated 
with  the  handlers  could  nominate 
through  write-in  ballots.  If  a  handler 
coalition  forms  but  does  not  have  the 
percentage  necessary  to  be  allocated  a 
member  position,  the  growers  affiliated 
with  the  handlers  could  make 
nominations  pursuant  to  provisions 
applicable  to  nominating  entity  3. 

The  Department  will  use  the  slates  of 
candidates  for  nomination  developed  by 
each  declared  group,  for  mail  balloting 
among  those  growers  who  delivered 
their  fruit  to  the  handler  or  group  of 
handlers  which  make  up  that  declared 
group.  Growers  may  receive  more  than 
one  ballot  if  they  delivered  to  more  than 
one  handler,  but  growers  may  vote  for 
nominees  of  only  one  group  of  handlers 
regardless  of  the  number  of  handlers  to 
whom  the  growers  delivered  oranges. 
Growers  should  complete  and  mail  in 
the  ballot  of  that  group  of  handlers  with 
which  the  grower  wishes  to  vote.  In  this 
way,  growers  are  free  to  choose  the 
slate  of  candidates  they  feel  would  best 
represent  their  interests.  The 
Department  will  ensme  that  growers 
vote  for  only  one  slate  of  candidates. 
The  board  of  directors  of  nominating 
entity  1  may  choose  to  allow  its  growers 
to  vote  directly  rather  than  to  nominate 
by  vote  of  its  board  of  directors.  Under 
those  circumstances,  the  mail  balloting 
procedure  outlined  above  would  apply 
to  a  grower  vote  of  nominating  entity  1 
growers. 

Nominating  entity  3  is  comprised  of 
growers  not  affiliated  with  handlers  in 
nominating  entities  1  or  2.  The 
Department  will  hold  candidate 
selection  meetings  for  nominating  entity 
3  growers  in  all  districts  of  the 
production  area.  A  slate  of  grower 
candidates  will  be  developed  at  these 
meetings.  Provision  is  also  made  for 
growers  to  propose  candidates  for 
nomination  without  attending  the 
candidate  selection  meetings.  Mail 
balloting  will  then  be  conducted  by  the 
Department. 

As  the  first  stage  of  the  revised 
nomination  procedures,  the  Department 
will  notify  all  handlers  of  their 
percentage  of  total  orange  dispositions 
in  the  current  frscal  (navels]  or 
marketing  [Valencias)  year  and  the 
minimum  percentages  required  to  be 
allocated  grower  and/or  handler 
members  on  the  committees.  Total 
dispositions  to  all  outlets  include,  but 
are  not  limited  to,  by-products,  animal 
feed,  charitable  donations,  and  exports 
in  addition  to  fresh  domestic  shipments. 
During  the  current  fiscal  (navel)  or 
marketing  (Valencies)  year,  each 
handler  will  have  handled  a  percent  of 
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total  orange  dispositions  and  each 
nominating  entity  will  be  able  to 
nominate  one  member,  one  alternate 
member  and  one  additional  alternate 
member,  for  each  10.0  percent  of  total 
orange  dispositions  attributable  to  such 
entity  during  the  current  fiscal  (navels) 
or  marketing  (Valencies)  year  in  which 
nominations  are  made.  However,  as 
provided  in  §§  907.22(d)  and  908.22(d)  of 
the  orders,  the  largest  cooperative 
marketing  organization  (nominating 
entity  1)  and  nominating  entity  2 
declared  groups  of  handlers  are  limited 
to  a  maximum  of  5  members  each,  thus 
the  10.0  percent  requirement  would  be 
reduced  whenever  the  largest 
cooperative  marketing  organization 
(nominating  entity  1)  or  a  declared  group 
of  handlers  (nominating  entity  2)  has 
more  than  50  percent  of  total 
dispositions  in  the  current  fiscal  (navels) 
or  marketing  (Valencies)  year.  For 
example,  if  both  the  largest  cooperative 
marketing  organization  and  the  largest 
declared  group  of  handlers  each 
controlled  less  than  50  percent  of  total 
dispositions,  Handler  A’s  total 
dispositions  of  navel  oranges  are  3.0 
percent.  Handler  B’s,  5.0  percent,  and 
Handler  C's  20.0  percent,  a  declared 
group  of  handlers  formed  only  of 
Handlers  A,  B,  and  C  would  have  28 
percent  of  total  orange  dispositions 
during  the  current  fiscal  year  and  would 
be  allocated  2  members,  2  alternate 
members  and  2  additional  alternate 
members  to  the  committee.  If  the  largest 
cooperative  marketing  organization  or 
the  largest  group  of  handlers  controlled 
more  than  50  percent  (for  example,  58 
percent)  of  total  dispositions,  then  the 
percentage  required  for  other 
nominating  entities  to  nominate  each 
member,  plus  an  alternate  member  and 
additional  alternate  member  for  the 
remaining  entities,  is  calculated  as 
follows: 

50%-8% 

- !=  8.4% 

5  ^ 

In  the  example  suggested  above, 
where  the  largest  cooperative  marketing 
organization  or  the  largest  group  of 
declared  handlers  controlled  58  percent 
of  total  dispositions.  Group  D  with  26 
percent  of  total  dispositions  would 
receive  3  members,  3  alternatives,  and  3 
additional  alternates;  Group  E  with  9 
percent  would  receive  1  member,  1 
alternate,  and  1  additional  alternate; 
and  Group  F  with  11  percent  would  also 
receive  1  member,  1  alternate,  and  1 
additional  alternate. 

The  Department  will  request 
notifications  by  nominating  entity  1  and 


nominating  entity  2  declared  groups  of 
the  handlers  affiliated  with  such  entities 
and  a  list  of  the  growers  affiliated  with 
each  handler.  The  nominating  entity  1 
cooperative  or  any  declared  nominating 
entity  2  cooperative  which  has  a  volume 
percentage  such  that  it  qualifies  for 
member  positions  shall  not  have  to 
provide  the  lists  of  handlers  and 
growers  if  such  entities’  boards  of 
directors  choose  to  nominate  their 
candidates  through  action  of  their 
boards.  After  receiving  all  grower  lists, 
the  Department  will  notify  each 
nominating  entity  of  the  number  of 
member  positions  it  is  allocated.  If 
nominations  for  grower  and  handler 
member  positions  total  less  than  10, 
eligibility  to  make  the  remaining 
nominations  shall  be  determined  as 
follows:  If  one  additional  member,  plus 
alternate  and  additional  alternate,  is  to 
be  nominated,  the  right  to  make  such 
nomination  shall  belong  to  the 
nominating  entity  which  has  the  greatest 
volume  percentage  that  has  not  been 
used  to  earn  nominating  rights;  if  a 
second  member,  plus  alternate  and 
additional  alternate,  is  to  be  nominated, 
the  right  to  make  such  nomination  shall 
belong  to  that  nominating  entity  which 
has  the  second  greatest  volume 
percentage  that  has  not  been  used  to 
earn  nominating  rights.  Thus,  in  the 
example  where  a  nominating  entity 
composed  of  Handlers  A,  B,  and  C  has 
28  percent  of  total  orange  dispositions 
and  was  eligible  to  nominate  2 
members,  2  alternate  members  and  2 
additional  alternate  members  to  the 
committee,  this  nominating  entity  had 
an  8  percent  residual  percentage.  If  there 
were  3  other  nominating  entities,  with  40 
percent,  22  percent  and  10  percent  of 
total  dispositions,  respectively,  they 
would  nominate  4  members,  4  alternate 
members  and  4  additional  alternate 
members;  2  members,  2  alternate 
members,  and  2  additional  alternate 
members;  and  1  member,  1  alternate 
member,  and  1  additional  alternate 
member,  respectively.  Thus,  there  would 
be  one  member  position  with 
appropriate  alternates  still  to  be 
nominated,  and  the  nominating  entity 
with  the  largest  residual  percentage  (in 
this  example,  the  declared  group  made 
up  of  Handlers  A,  B,  and  C  with  an  8 
percent  residual  percentage)  would 
nominate  this  member. 

After  notification  of  the  number  of 
member  positions  authorized,  each 
nominating  entity  (with  the  exception  of 
nominating  entity  3)  will  then  develop  a 
slate  of  candidates  for  nomination  as 
described  herein  and  submit  such  slate 
to  the  Department  within  one  week  of 
such  notification. 


Mail  balloting  will  be  conducted  by 
the  Department  for  growers  affiliated 
with  handlers  in  nominating  entities  1  (if 
its  board  of  directors  so  chooses),  2,  and 
3.  After  receipt  of  the  slates  of 
candidates  developed  by  the  nominating 
entities,  a  ballot  will  be  sent  to  each 
grower  in  order  that  they  may  vote  for 
candidate(s)  developed  by  their 
respective  nominating  entity.  Growers 
are  entitled  to  cast  only  one  vote  on 
behalf  of  themselves,  their  agents, 
subsidiaries,  affiliates,  and 
representatives  even  though  they  may 
have  delivered  fruit  to  more  than  one 
declared  handler  or  group  of  handlers. 
Growers  who  deliver  oranges  to 
handlers  in  more  than  one  nominating 
entity,  and  who  thus  receive  more  than 
one  ballot,  must  select  the  slate  of 
candidates  for  whom  they  wish  to  vote 
and  may  vote  for  only  one  slate  of 
candidates.  Growers  should  complete 
and  mail  in  the  ballot  of  that  nominating 
entity  for  which  the  grower  wishes  to 
vote.  In  addition,  growers  in  all 
nominating  entities  may  nominate 
qualified  individuals  other  than  those 
appearing  on  the  ballot,  by  writing  in 
such  candidates’  names  on  the  mail 
ballots.  The  Department  will  tally  the 
results  of  mail  balloting  of  all  entities. 
Candidates  who  receive  the  highest 
number  of  votes  for  each  position  will 
be  presented  to  the  Secretary  for 
selection. 

The  above-described  procedures  will 
be  utilized  until  the  committees 
recommend  to  the  Secretary  additions  to 
or  modifications  of  these  nomination 
procedures  or  the  Department  finds, 
through  other  sources,  that  such 
modifications  are  necessary. 

After  consideration  of  all  available 
information,  including  the  recently 
concluded  amendatory  proceedings 
relative  to  these  orders,  it  is  found  that 
this  regulation,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  issuance  of  this  interim 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  it  is 
impractical,  imnecessary,  and  contrary 
to  the  public  interest  to  give  preliminary 
notice  prior  to  putting  this  rule  into 
effect,  and  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  because:  (1)  The 
term  of  office  for  members  of  the  NOAC 
begins  October  1, 1988,  and  nomination 
procedures  should  be  in  place  in  order 
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for  a  new  committee  to  be  selected  by 
that  date;  and,  (2]  handlers  and 
producers  are  aware  of  the  need  for  this 
action  as  the  navel  and  Valencia  orange 
industry  as  a  whole,  during  the  period 
June  21  through  July  8, 1988,  participated 
in  producer  referenda  to  amend  the 
orders. 

List  of  Subjects 
7CFRPart907 

Arizona,  California,  Marketing 
agreements  and  orders.  Navels,  and 
Oranges. 

7CFRPart908  ' 

Arizona,  California,  Marketing 
agreements  and  orders.  Oranges,  and 
Valencias. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Parts  907  and  908  are 
amended  as  follows:  [These  sections 
will  appear  in  the  Code  of  Federal 
Regulations.] 

1.  The  authority  citation  for  7  CFR 
Parts  907  and  908  continues  to  read  as 
follows: 

Authority:  Sees.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

PART  907— NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 
OF  CALIFORNIA 

2.  Section  907.102  is  revised  to  read  as 
follows: 

Subpart— Rules  and  Regulations 

§  907.102  Nomination  procedures. 

(a)  The  manner  of  nominating  grower 
and  handler  members  and  alternate 
members  of  the  committee  shall  be  as 
follows: 

(Ij  All  handlers  shall  be  notified  by 
the  Secretary  of  their  percentage  of  Ae 
total  volume  of  navel  oranges  disposed 
of  by  all  handlers  in  all  outlets  during 
the  fiscal  year  in  which  nominations  are 
made.  For  the  purposes  of  forming 
nominating  groups,  the  Secretary  will 
state  in  such  notification  the  minimum 
percentages  required  for  a  nominating 
entity  to  be  allocated  member  positions 
and  will,  by  a  date  specified  in  that 
notice,  request  notification  by  such 
entities  of  their  formation;  Provided, 
That  a  list  containing  the  names  and 
addresses  of  all  growers  who  deliver 
oranges  to  such  handlers  shall  also  be 
submitted  by  each  handler  affiliated 
with  a  nominating  entity  whose 
members  shall  be  nominated  through  a 
mail  balloting  procedure. 

(2)  Following  the  formation  of  all 
eligible  nominating  entities,  the 
Secretary  shall  notify  each  such  entity 
of  the  number  of  grower  or  handler 
members  or  both  that  each  nominating 


entity  is  qualified  to  nominate,  based  on 
the  total  percentages  of  navel  oranges 
disposed  of  in  all  outlets  by  all  handlers 
in  each  nominating  entity.  This 
notification  will  also  request  nominating 
entities  1  and  2,  pursuant  to  §  §  907.22 
(a](l)  and  (aJ(2J,  to  develop  slates  of 
candidates  for  nomination  and  submit 
such  slates  to  the  Secretary  by  a  date 
specified  in  the  notice.  If  a  declared 
group  of  handlers  (nominating  entity  2) 
fails  to  develop  a  slate  of  candidates, 
the  growers  affiliated  with  handlers  in 
such  group  may  nominate  through  write- 
in  ballots. 

(3)  Growers,  pursuant  to  §  907.22(a)(3), 
and,  if  applicable,  growers  pursuant  to 
§  907.22(a)(2),  shall  nominate  grower 
members  in  accordance  with  the 
following  procedures: 

(i)  Any  grower  who  in  the  current 
fiscal  year  is  not  affiliated  with 
nominating  entities  1  and  2  and 
delivered  navel  oranges  to  handlers 
shall  be  eligible  to  vote  for  nominees 
pursuant  to  §  907.22(g). 

(ii)  For  the  purpose  of  selecting 
candidates  for  nomination,  the  Secretary 
shall  hold  meetings  in  all  districts. 

Timely  notice  of  such  meetings  shall  be 
given  by  the  Secretary  to  each  eligible 
nominating  entity  3  grower  of  record. 

(iii)  Candidates  for  nomination  shall 
be  selected  at  such  meetings  by 
submitting  their  names  on  a  form 
approved  by  the  Secretary  and  signed 
by  at  least  10  eligible  growers. 

(iv)  Growers  may  propose  candidates 
without  attending  a  candidate  selection 
meeting  by  submitting  the  names  on  a 
form  approved  by  the  Secretary,  as 
specified  in  paragraph  (a)(3)(iii)  of  this 
section,  to  the  marketing  field  office  and 
signed  by  at  least  10  eligible  growers. 
Such  submission,  if  mailed,  must  be 
postmarked  at  least  10  days  prior  to  the 
date  of  the  first  of  the  district  meetings 
held  pursuant  to  paragraph  (a)(3)(ii)  of 
this  section,  and  if  hand  delivered,  must 
be  received  at  least  five  days  prior  to 
such  date. 

(v)  Persons  submitting  names  for 
candidacy  shall  specify  the  position  (i.e., 
grower  member,  alternate,  or  additional 
alternate)  for  which  they  wish  to 
nominate.  After  a  position  is  specified,  it 
may  not  be  changed.  Candidates  may 
withdraw  by  filing  a  written  notice  with 
the  Secretary  prior  to  the  date  on  which 
the  ballots  are  prepared  for  mailing  to 
eligible  growers. 

(4)  Following  the  submission  of  the 
slates  of  candidates  by  nominating 
entities  1,  2,  and  3,  the  Secretary  shall 
mail  to  all  eligible  growers  of  record 
(with  the  exception  of  growers  whose 
cooperatives’  boards  of  directors  choose 
to  nominate  for  their  members)  a  ballot 
containing  the  names  of  the  candidates 


for  each  available  position.  Growers 
receiving  more  than  one  ballot  shall 
choose  ^e  slate  of  candidates  for  whom 
they  wish  to  vote  and  may  only  vote  for 
one  slate  of  candidates.  Growers  may 
also  cast  votes  for  eligible  candidates 
who  do  not  appear  on  the  ballots  by 
writing  in  the  name  of  such  candidates 
on  the  ballot.  At  the  discretion  of  the 
Secretary,  the  ballots  may  include  such 
other  information  about  such  candidates 
as  was  included  on  the  candidate  form 
specified  in  paragraph  (a)(3)(iii)  of  this 
section  and  as  the  Secretary  deems 
appropriate. 

(5)  In  order  to  be  valid,  ballots  must 
be  executed  in  accordance  with  the 
instructions  set  forth  on  the  ballot,  and 
returned  to  the  Secretary’s  agent  at  the 
location  and  within  the  time  period 
prescribed.  The  validity  of  ballots  shall 
be  determined  by  the  Secretary’s  agent, 
with  such  assistance  from  the  committee 
as  may  be  requested  by  the  agent. 

(6)  The  names  of  the  persons  receiving 
the  highest  total  number  of  votes  for  a 
particular  grower  or  handler  position 
shall  be  submitted  to  the  Secretary  as 
the  nominees  for  such  positions. 

PART  908— VALENCIA  ORANGES 
GROWN  IN  ARIZONA  AND 
DESIGNATED  PART  OF  CALIFORNIA 

Subpart— Rules  and  Regulations 

2.  Section  908.102  is  revised  to  read  as 
follows: 

§  908.102  Nomination  procedures. 

(a)  The  manner  of  nominating  grower 
and  handler  members  and  alternate 
members  of  the  committee  shall  be  as 
follows: 

(1)  All  handlers  shall  be  notified  by 
the  Secretary  of  their  percentage  of  the 
total  volume  of  navel  oranges  disposed 
of  by  all  handlers  in  all  ouUets  during 
the  marketing  year  in  which 
nominations  are  made.  For  the  purposes 
of  forming  nominating  groups,  the 
Secretary  will  state  in  such  notification 
the  minimum  percentages  required  for  a 
nominating  entity  to  be  allocated 
member  positions  and  will,  by  a  date 
specified  in  that  notice,  request 
notification  by  such  entities  of  their 
formation:  Provided,  That  a  list 
containing  the  names  and  addresses  of 
all  growers  who  deliver  oranges  to  such 
handlers  shall  also  be  submitted  by 
each  handler  affiliated  with  a 
nominating  entity  whose  members  shall 
be  nominated  through  a  mail  balloting 
procedure. 

(2)  Following  the  formation  of  all 
eligible  nominating  entities,  the 
Secretary  shall  notify  each  such  entity 
of  the  niunber  of  grower  or  handler 
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members  or  both  that  each  nominating 
entity  is  qualified  to  nominate,  based  on 
the  total  percentages  of  Valencia 
oranges  disposed  of  in  all  outlets  by  all 
handlers  in  each  nominating  entity.  This 
notification  will  also  request  nominating 
entities  1  and  2,  pursuant  to  {  908.22 
(a)(1)  and  (a)(2),  to  develop  slates  of 
candidates  for  nominations  and  submit 
such  slates  to  the  Secretary  by  a  date 
specified  in  the  notice.  If  a  declared 
group  of  handlers  (nominating  entity  2) 
fails  to  develop  a  slate  of  candidates, 
the  growers  affiliated  with  the  handlers 
in  such  group  may  nominate  through 
write-in  ballots. 

(3)  Growers,  pursuant  to 
§  908.22(a)(3),  and,  if  applicable, 
growers  pursuant  to  §  908.22(a)(2),  shall 
nominate  grower  members  in 
accordance  with  the  following 
procedures: 

(i)  Any  grower  who  in  the  current 
marketing  year  is  not  affiliated  with 
nominating  entities  1  or  2  and  delivered 
Valencia  oranges  to  handlers  shall  be 
eligible  to  vote  for  nominees  pursuant  to 
§  908.22(g). 

(ii)  For  the  purpose  of  selecting 
candidates  for  nomination,  the  Secretary 
shall  hold  meetings  in  all  districts. 

Timely  notice  of  such  meetings  shall  be 
given  by  the  Secretary  to  each  eligible 
nominating  entity  3  grower  of  record. 

(iii)  Candidates  for  nomination  shall 
be  selected  at  such  meetings  by 
submitting  their  names  on  a  form 
approved  by  the  Secretary  and  signed 
by  at  least  10  eligible  growers. 

(iv)  Growers  may  propose  candidates 
without  attending  a  candidate  selection 
meeting  by  submitting  the  names  on  a 
form  approved  by  the  Secretary,  as 
specified  in  paragraph  (a)(3)(iii)  of  this 
section,  to  the  marketing  field  office  and 
signed  by  at  least  10  eligible  growers. 
Such  submission,  if  mailed,  must  be 
postmarked  at  least  10  days  prior  to  the 
date  of  the  first  of  the  district  meetings 
held  pursuant  to  paragraph  (a)(3)(ii)  of 
this  section,  and  if  hand  delivered,  must 
be  received  at  least  five  days  prior  to 
such  date. 

(v)  Persons  submitting  names  for 
candidacy  shall  specify  the  position  (i.e., 
grower  member,  alternate,  or  additional 
alternate)  for  which  they  wish  to 
nominate.  After  a  position  is  specified,  it 
may  not  be  changed.  Candidates  may 
withdraw  by  filing  a  vnitten  notice  with 
the  Secretary  prior  to  the  date  on  which 
the  ballots  are  prepared  for  mailing  to 
eligible  growers. 

(4)  Following  the  submission  of  the 
slates  of  candidates  by  nominating 
entities  1,  2,  and  3,  the  Secretary  shall 
mail  to  all  eligible  growers  of  record 
(with  the  exception  of  growers  whose 
cooperatives'  boards  of  directors  choose 


to  nominate  for  their  members)  a  ballot 
containing  the  names  of  the  candidates 
for  each  available  position.  Growers 
receiving  more  than  one  ballot  shall 
choose  Ae  slate  of  candidates  for  whom 
they  wish  to  vote  and  may  only  vote  for 
one  slate  of  candidates.  Growers  may 
also  cast  votes  for  eligible  candidates 
who  do  not  appear  on  the  ballots  by 
writing  in  the  name  of  such  candidates 
on  the  ballot.  At  the  discretion  of  the 
Secretary,  the  ballots  may  include  such 
other  information  about  such  candidates 
as  was  included  on  the  candidate  form 
specified  in  paragraph  (a)(3)(iii)  of  this 
section  and  as  the  Secretary  deems 
appropriate. 

(5)  In  order  to  be  valid,  ballots  must 
be  executed  in  accordance  with  the 
instructions  set  forth  on  the  ballot,  and 
returned  to  the  Secretary’s  agent  at  the 
location  and  within  the  time  period 
prescribed.  The  validity  of  ballots  shall 
be  determined  by  the  Secretary’s  agent, 
with  such  assistance  fi'om  the  committee 
as  may  be  requested  by  the  agent. 

(6)  The  names  of  the  persons  receiving 
the  highest  total  number  of  votes  for  a 
particular  grower  or  handler  position 
shall  be  submitted  to  the  Secretary  as 
the  nominees  for  such  positions. 

Dated:  August  24, 1988. 

Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division, 

[FR  Doc.  88-19992  Filed  9-1-88:  8:45  am) 
BILUNG  CODE  3410-02-M 


7  CFR  Parts  907  and  908 

[Docket  Nos.  AO-245-A9  &  AO-250-A7,  FV- 
88-103] 

Navel  Oranges  Grown  in  Arizona  and 
Designated  Part  of  California;  Vaiencia 
Oranges  Grown  in  Arizona  and 
Designated  Part  of  California;  Order 
Amending  the  Orders 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

summary:  This  final  rule  amends  the 
Federal  marketing  orders  for  navel  and 
Valencia  oranges  grown  in  Arizona  and 
designated  parts  of  California.  The 
amendments  change  the  provisions  of 
the  marketing  orders  concerning  the 
structure  of  the  Navel  and  Valencia 
Orange  Administration  Committees 
(committees).  These  committees  are 
established  under  their  respective 
marketing  orders  for  the  purpose  of 
administering  the  programs.  The 
amendments  include  a  limitation  on 
tenure  for  members  of  the  Valencia 
Orange  Administrative  Committee,  a 


change  in  the  basis  for  industry 
representation  on  the  committees,  the 
inclusion  of  a  definition  of  “Capper- 
Volstead”  cooperatives  in  the  o^ers, 
use  of  the  total  volume  of  oranges 
disposed  of  in  all  outlets  in  the 
determination  of  nominating  rights  for 
membership  on  the  committees,  and 
conforming  changes.  In  addition,  a 
number  of  minor  changes  are  made  for 
clarity.  The  amendments  will  provide  a 
more  flexible  framework  for 
apportioning  committee  membership 
among  segments  of  the  industries,  based 
on  the  relative  dominance  in  the 
respective  industries. 

EFFECTIVE  DATE:  September  2, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jacquelyn  R.  Schlatter,  Marketing 
Specialist,  Marketing  Order 
Administration  Branch,  F&V,  AMS, 
USDA,  Room  2525-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456;  telephone; 
(202)  447-5120. 

SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding:  Notice  of 
Hearing  issued  June  4, 1986,  and 
published  in  the  June  6, 1986,  issue  of  the 
Federal  Register  [51  FR  20664); 
Recommended  Decision  issued  June  1, 

1987,  and  published  in  the  June  8, 1987, 
issue  of  the  Federal  Register  [52  FR 
21546);  and  Secretary’s  Decision  and 
Referendum  Order  issued  on  June  6, 

1988,  and  published  in  the  June  9, 1988, 
issue  of  the  Federal  Register  [53  FR 
21651). 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and  557 
of  Title  5  of  the  United  States  Code  and 
therefore  is  excluded  from  the 
requirements  of  Executive  Order  12291 
and  Departmental  Regulation  1512-1. 

Preliminary  Statement 

This  final  rule  was  formulated  on  the 
record  of  a  public  hearing  held  June  10- 
12, 1986,  at  Visalia,  California  to 
consider  the  proposed  further 
amendments  of  Marketing  Order  No.  907 
[7  CFR  Part  907]  regulating  the  handling 
of  navel  oranges  grown  in  Arizona  and 
designated  part  of  California  and 
Marketing  Order  No.  908  [7  CFR  Part 
908]  regulating  the  handling  of  Valencia 
’oranges  grown  in  Arizona  and 
designated  part  of  California, 
hereinafter  referred  to  collectively  as 
the  “orders."  The  hearing  was  held 
pursuant  to  the  provisions  of  the 
agricultural  Marketing  Agreement  Act  of 
1937,  as  amended  [7  U.S.C.  601-674  et 
seq.],  hereinafter  referred  to  as  the 
“Act,”  and  the  applicable  rules  of 
practice  and  procedure  governing 
proceedings  to  formulate  marketing 
agreements  and  marketing  order  [7  CFR 
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Part  900].  The  Notice  of  Hearing 
contained  amendment  proposals 
submitted  by:  The  Sequoia  Orange 
Company,  Inc.;  R.  E.  Herrick  of  Belridge 
Farms  and  Packing  Company;  the  Navel 
and  Valencia  Orange  Administrative 
Committees  established  under  the 
orders,  hereinafter  referred  to 
collectively  as  the  “committees,”  and 
the  Fruit  and  Vegetable  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture.  The 
proposals  pertained  to  committee  size 
and  composition,  a  limitation  on  tenure 
for  members  of  the  Valencia  Orange 
Administrative  Committee,  changing  the 
basis  for  industry  representation  on  the 
committees,  inclusion  of  a  definition  of 
“Capper-Volstead”  cooperatives  in  the 
orders,  use  of  the  total  volume  of  all 
oranges  in  all  outlets  in  determining 
nominating  rights,  and  conforming 
changes. 

Upon  the  basis  of  evidence  introduced 
at  the  hearing  and  the  record  thereof, 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS),  on  June  1, 

1987,  filed  with  the  Hearing  Clerk,  U.S. 
Department  of  Agriculture,  a 
Recommended  Decision  containing  a 
notice  of  the  opportunity  to  file  written 
exceptions  thereto  by  July  8, 1987. 

Eleven  exceptions  were  filed,  and  were 
discussed  and  ruled  upon  in  the 
Secretary’s  Decision. 

The  Secretary’s  Decision  was  issued 
June  6, 1988,  directing  that  referenda  be 
conducted  during  the  period  June  21 
through  July  8, 1988,  among  producers  of 
navel  and  Valencia  oranges  gio^vn  in 
Arizona  and  designated  parts  of 
California  to  determine  whether  they 
favored  various  amendment  proposals 
to  the  orders.  In  those  referenda,  navel 
orange  producers  voted  in  favor  of  three 
of  the  four  amendment  proposals  listed 
on  the  referendum  ballot,  and  Valencia 
orange  producers  voted  for  four  of  the 
five  amendment  proposals  listed  on  the 
referendum  ballot.  The  proposal  that 
did  not  receive  the  requisite  approval  by 
three-fourths  by  number  of  either  navel 
or  Valencia  orange  producers  or  two- 
thirds  by  volume  of  such  production 
would  have  authorized  an  increase  in 
committee  size  up  to  13  members. 
Accordingly,  those  proposed 
amendments  are  not  included  in  these 
orders  amending  the  orders  and 
modifications  have  been  made  to  the 
proposed  marketing  orders  amending 
the  orders  as  appropriate  to  reflect  this 
change.  In  addition,  language 
inadvertently  omitted  from  §  907.27  in 
publication  of  the  proposed  amendments 
in  the  Secretary’s  Decision  is  included  in 
the  order. 


Pursuant  to  the  Regulatory  Flexibility 
Act  (RFA)  [5  U.S.C.  601-612],  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
the  Notice  of  Hearing,  interested 
persons  were  invited  to  present 
evidence  at  the  hearing  on  the  probable 
regulatory  and  informational  impact  of 
the  amendment  proposals  on  small 
business  for  purposes  of  the  RFA.  In  that 
regard,  such  evidence  was  considered  in 
arriving  at  the  findings  and  conclusions 
contained  in  the  Recommended  Decision 
and  in  the  Secretary’s  Decision.  Those 
findings  and  conclusions  are 
incorporated  herein. 

There  are  approximately  125  handlers 
of  navel  oranges  and  115  handlers  of 
Valencia  oranges  subject  to  regulation 
under  their  respective  orders,  and 
approximately  4,065  producers  of  navel 
oranges  and  3,500  producers  of  Valencia 
oranges  in  California  and  Arizona. 

Given  the  applicable  definition  of  a 
small  business  concern  (i.e.,  for 
purposes  of  review  pursuant  to  the  RFA, 
an  agricultural  services  firm  with 
average  annual  receipts  not  exceeding 
$3,500,000),  almost  all  of  the  handlers  of 
navel  and  Valencia  oranges  would  fall 
within  that  definition.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  [13  CFR 
121.2]  as  those  having  average  gross 
annual  revenues  for  the  last  three  fiscal 
years  of  less  than  $500,000.  The  majority 
of  California-Arizona  navel  and 
Valenica  orange  producers  and  handlers 
may  be  classified  as  small  entities. 

The  collection  of  information  under 
the  Paperwork  Reduction  Act  of  1980  [44 
U.S.C.  Chapter  35]  contained  in  these 
orders  amending  orders  has  been 
approved  by  the  Office  of  Management 
and  Budget  (Approval  Nos.  0581-0116 
and  0581-0121). 

List  of  Subjects  in  7  CFR  Parts  907  and 
908 

Arizona,  California,  Marketing  orders 
and  agreements.  Navel,  Oranges,  and 
Valencia. 

Order  Amending  the  Orders — 
Regulating  the  Handling  of  Navel  and 
Valencia  Oranges  Grown  in  Arizona  and 
Designated  Parts  of  California 

Findings  and  determinations 

The  findings  and  determinations 
hereinafter  set  forth  are  supplementary, 
and  in  addition  to,  the  findings  and 
determinations  previously  made  in 
connection  with  the  issuance  of  the 
aforesaid  orders  and  each  previously 
issued  amendment  thereto;  and  all  of 


said  previous  findings  and 
determinations  are  hereby  ratified  and 
affirmed,  except  insofar  as  such  findings 
and  determinations  may  be  in  conflict 
with  the  findings  and  determinations  set 
forth  herein. 

(a)  Findings  Upon  the  Basis  of  the 
Hearing  Record 

Pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  [7  U.S.C.  601  et 
seq.],  and  the  applicable  rules  of 
practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  [7  CFR  Part  900],  a 
public  hearing  was  held  upon  proposed 
amendment  of  Marketing  Order  Nos.  907 
and  908  [7  CFR  Parts  907  and  908], 
regulating  the  handling  of  navel  and 
Valencia  oranges  grown  in  Arizona  and 
designated  parts  of  California. 

Upon  the  basis  of  the  record,  it  is 
found  that. 

(1)  The  said  orders,  as  amended,  and 
as  hereby  further  amended,  and  all  of 
the  terms  and  conditions  thereof,  will 
tend  to  effectuate  the  declared  policy  of 
the  Act; 

(2)  The  said  orders,  as  amended,  and 
as  hereby  further  amended,  regulate  the 
handling  of  navel  and  Valencia  oranges 
grown  in  the  designated  production  area 
in  the  same  manner  as,  and  are 
applicable  only  to  persons  in  the 
respective  classes  of  commercial  and 
industrial  activity  specified  in,  the 
marketing  orders  upon  which  hearings 
have  been  held; 

(3)  The  said  orders,  as  amended,  and 
as  hereby  further  amended,  are  limited 
in  their  application  to  the  smallest 
regional  production  areas  which  are 
practicable,  consistent  with  carrying  out 
the  declared  policy  of  the  Act,  and  the 
issuance  of  several  orders  applicable  to 
subdivisions  of  the  production  areas 
would  not  effectively  carry  out  the 
declared  policy  of  the  Act; 

(4)  The  said  orders,  as  amended,  and 
as  hereby  further  amended,  prescribe,  so 
far  as  practicable,  such  different  terms, 
applicable  to  different  parts  of  the 
production  areas,  as  are  necessary  to 
give  due  recognition  to  differences  in  the 
production  and  marketing  of  navel  and 
Valencia  oranges;  and 

(5)  All  handling  of  navel  and  Valencia 
oranges  grown  in  the  designated 
production  areas  is  in  the  current  of 
interstate  or  foreign  commerce  or 
directly  burdens,  obstructs,  or  affects 
such  commerce. 

(b)  Additional  Findings 

It  is  necessary  and  in  the  public 
interest  to  make  all  of  the  amendatory 
provisions  effective  upon  publication  in 
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the  Federal  Register.  Any  delay  beyond 
that  date  would  interfere  with  effective 
order  administration. 

The  provisions  of  these  amendatory 
orders  authorize  tenure  requirements 
(for  Valencia  oranges  only),  changes  in 
the  basis  for  industry  representation  on 
the  committees,  inclusion  of  a  definition 
of  Capper-Volstead  cooperatives  in  the 
orders,  and  the  use  of  total  dispositions 
for  determining  nominating  rights.  It  is 
necessary  to  implement  these  changes 
as  soon  as  possible  as  nominations  of 
members  to  the  Navel  Orange 
Administrative  Committee  (NOAC) 
should  be  completed  by  October  1, 1988, 
and  a  new  Valencia  Orange 
Administrative  Committee  (VOAC)  will 
be  selected  soon  after.  For  these 
reasons,  new  nomination  procedures 
implementing  the  provisions  of  each 
order  are  necessary  to  allow  the 
nomination  of  new  members  to  the 
committees  and  will  be  published 
separately. 

In  view  of  the  foregoing,  it  is  hereby 
found  and  determined  that  good  cause 
exists  for  making  this  amendatory  order 
effective  upon  publication  in  the  Federal 
Register,  and  that  it  would  be  contrary 
to  the  public  interest  to  delay  the 
effective  date  of  this  order  for  30  days 
after  publication  in  the  Federal  Register 
[Sec.  553(d),  Administrative  Procedure 
Act.  5  U.S.C.  551-559). 

(c)  Determinations 

It  is  hereby  determined  that: 

(1)  Handlers  (excluding  cooperative 
associations  of  producers  who  are  not 
engaged  in  processing,  distributing,  or 
shipping  the  commodity  covered  by  the 
said  order,  as  amended,  and  as  hereby 
further  amended)  who,  during  the  period 
November  1, 1987,  through  ]ime  30, 1988, 
for  navel  oranges  and  during  the  period 
February  1, 1987,  through  January  31, 
1988,  for  Valencia  oranges,  handled  not 
less  than  80  percent  of  the  volume  of 
such  oranges  covered  by  the  said  orders, 
as  amended  and  as  hereby  finther 
amended  have  not  signed  a  marketing 
agreement;  and 

(2)  The  provisions  of  the  amendatory 
order,  amending  the  aforesaid  orders,  as 
amended,  were  favored  by  at  least 
three-fourths  of  the  producers  who 
participated  in  the  respective 
referendum,  or  by  producers  who 
produced  for  market  at  least  two-thirds 
of  the  volume  of  such  commodity 
represented  in  the  respective 
referendum,  all  such  producers  having 
been  engaged  during  the  aforementioned 
representative  periods  within  the 
respective  production  areas  in  the 
production  of  such  oranges  for  market. 

(3)  In  the  absence  of  signed  marketing 
agreements,  the  issuance  of  this 


amendatory  order  is  the  only  practical 
means  pursuant  to  the  declared  policy  of 
the  Act  of  advancing  the  interests  of 
producers  of  navel  and  Valencia 
oranges  in  the  respective  production 
areas. 

Order  Relative  to  Handling 

It  is,  therefore,  ordered.  That,  on  and 
after  the  effective  date  hereof,  all 
handling  of  navel  and  Valencia  oranges 
grown  in  the  respective  production 
areas  shall  be  in  conformity  to,  and  in 
compliance  with,  the  terms  and 
conditions  of  the  said  marketing  orders, 
as  amended,  and  as  hereby  further 
amended,  as  follows: 

Except  for  the  previously  noted 
modifications,  the  provisions  of  the 
proposed  marketing  orders  amending 
the  orders  contained  in  the 
Recommended  Decision  issued  by  the 
Administrator  on  June  1, 1987,  and 
published  in  the  June  8, 1987,  issue  of  the 
Federal  Register  [52  FR  20664],  and  in 
the  Secretary’s  Decision  issued  on  June 
6, 1988,  and  published  in  the  June  9, 

1988,  issue  of  the  Federal  Register  [53  FR 
21659]  shall  be  and  are  the  terms  and 
provisions  of  these  orders,  amending  the 
orders,  and  are  set  forth  in  full  herein 
subject  to  changes  in  §  §  907.19, 

908.19(a).  907,20,  908.20,  907.21,  908,21, 
907.22,  908.22,  907.23,  908.23,  907.24, 
908.24,  907.26,  908.26,  907.27,  908.27, 
907.29,  908.29,  907.30,  908.30,  907.104,  and 
908.104,  which  are  set  forth  in  full 
herein. 

1.  The  authority  citation  for  7  CFR 
Parts  907  and  908  continues  to  read  as 
follows:  [These  sections  will  appear  in 
the  annual  Code  of  Federal 
Regulations.\ 

Authority:  Secs.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

PART  907— NAVEL  ORANGES  GROWN 
IN  ARIZONA  AND  DESIGNATED  PART 
OF  CALIFORNIA 

2.  A  new  §  907.19  is  added  to  read  as 
follows: 

§  907.19  Capper-Volstead  cooperative. 

The  term  “Capper-Volstead 
cooperative”  shall  mean  an  association 
of  producers  (i.e.,  growers)  that  is 
qualified  under  the  provisions  of  the  Act 
of  Congress  of  February  18, 1922,  known 
as  the  “Capper-Volstead  Act,”  [7  U.S.C. 
291,  292). 

3.  Section  907.20  is  revised  to  read  as 
follows: 

§  907.20  Establishment  and  membership. 

(a)  There  is  hereby  established  a 
Navel  Orange  Administrative 
Committee  which,  as  soon  as 
nominations  are  made  pursuant  to 


§  907.22  and  selections  are  made 
pursuant  to  §  907.23,  shall  consist  of  11 
members,  for  each  of  whom  there  shall 
be  one  alternate  and  for  each  grower 
and  handler  member  there  shall  be  one 
additional  alternate.  Ten  of  the  members 
and  their  respective  alternates  and 
additional  alternate's  shall  be  growers, 
employees  of  growers,  handlers, 
employees  of  handlers,  or  employees  of 
cooperative  marketing  organizations. 

One  member  and  alternate  shall  be  non¬ 
industry  members,  which  persons  shall 
not  be  growers,  handlers,  or  employees, 
agents,  or  representatives  of  a  grower  or 
handler  (other  than  a  charitable  or 
educational  institution  which  is  a 
grower  or  handler)  or  cooperative 
marketing  organization.  A  grower 
member,  ultemate  grower  member,  or 
additional  alternate  grower  member 
shall  be  a  grower  or  an  employee  of  a 
grower  and  shall  be  disqualified  if  such 
person  ceases  to  be  affiliated  with  the 
entity  that  nominated  such  person.  A 
handler  member,  alternate  handler 
member,  or  additional  alternate  handler 
member  shall  be  a  handler,  employee  of 
a  handler,  or  employee  of  a  cooperative 
marketing  organization  and  shall  be 
disqualified  if  such  person  ceases  to  be 
affiliated  with  the  group  that  nominated 
such  person. 

(b)  Members,  alternate  members,  and 
additional  alternate  members  of  the 
committee  serving  immediately  prior  to 
the  effective  date  of  this  amended 
subpart  shall  serve  as  the  members, 
alternate  members,  and  additional 
alternate  members  of  the  committee 
until  nominations  are  made  pursuant  to 
§  907.22  and  selections  made  pursuant 
to  §  907.23. 

4.  Section  907.21  is  revised  to  read  as 
follows: 

§907.21  Term  of  off  ice. 

The  term  of  office  of  each  member, 
alternate  member,  and  additional 
alternate  member  of  the  committee  shall 
be  for  a  period  of  two  years,  and  such 
terms  shall  begin  October  1  of  each 
even-numbered  year:  Provided,  That 
such  members,  alternate  members,  and 
additional  alternate  members  shall 
serve  in  such  capacities  for  the  portion 
of  the  term  of  office  for  which  their  are 
selected  and  qualified  and  until  their 
respective  successors  are  selected  and 
have  qualified.  The  consecutive  terms  of 
office  of  members,  not  including 
alternate  members  or  additional 
alternate  members,  shall  be  limited  to 
three  terms.  No  person  having  served 
three  consecutive  terms  as  a  member  of 
the  committee  shall  serve  as  a  member, 
alternate  member,  or  additional 
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alternate  member  for  the  next 
succeeding  term  of  office. 

5.  Section  907.22  is  revised  to  read  as 
follows: 

§  907.22  Nominations. 

(a)  Nominations  for  member,  alternate 
member,  and  additional  alternate 
member  positions,  except  for  the  non¬ 
industry  member  and  alternate  non¬ 
industry  member,  shall  be  made  by  the 
following  entities,  based  on  the 
percentage  of  the  total  volume  of  navel 
oranges  disposed  of  by  all  handlers  in 
all  outlets  during  the  fiscal  year  in 
which  nominations  are  made: 

(1)  The  cooperative  marketing 
organization  or,  at  the  option  of  that 
organization,  the  growers  affiliated  with 
that  organization  which  disposed  of  the 


largest  percentage  of  the  total  volume  of 
navel  oranges  disposed  of  by  all 
handlers  in  all  outlets  during  the  year  in 
which  nominations  are  made. 

(2)  Individual  handlers  or  groups  of 
handlers  not  affiliated  with  the 
organization  eligible  to  nominate  under 
paragraph  (a)(1)  of  this  section,  who 
declare  themselves  to  be  nominating 
entities,  or  the  body  of  growers  who 
deliver  navel  oranges  to  such  declared 
handlers  or  declared  groups  of  handlers. 
No  limit  shall  be  placed  on  the  number 
of  nominating  entities  which  may  be 
formed  pursuant  to  this  paragraph: 
Provided,  That  no  handler  may 
participate  as  a  member  of  more  than 
one  nominating  entity:  Provided  further. 
That  if  a  handler  coalition  forms  and 


qualifies  for  a  member  position  but  no 
slate  of  candidates  for  nominations  is 
developed,  the  growers  affiliated  with 
handlers  in  such  coalition  would  be 
eligible  to  nominate  through  write-in 
ballots:  Provided  further.  That  if  a 
handler  coalition  forms  but  docs  not 
have  the  percentage  necessary  to  be 
allocated  a  member,  the  growers 
affiliated  with  handlers  in  such  coalition 
would  be  eligible  to  nominate  under 
paragraph  (a)(3)  of  this  section.  The 
following  table  shall  be  used  to 
determine  whether  the  nominations 
made  by  entities  established  pursuant  to 
this  paragraph  shall  be  made  by  the 
handler(s)  comprising  such  entities  or  by 
the  growers  who  deliver  to  the 
handler(s)  comprising  such  entities: 


Type  of  member  to  be  nominated— 

Type  of  business  engaged  in  by  declared 
handler— 

Slates  of  candidates  for  nomination 
developed  by— 

Nominations  made  by— 

Board  of  Directors  or  growers  at  the 
option  of  the  Board. 

Growers. 

Combination  of  Capper-Volstead  coopera¬ 
tive  and  independent. 

Handlers . 

Growers. 

(3)  The  body  of  growers  not  affiliated 
either  with  the  organization  eligible  to 
nominate  under  paragraph  (a)(1)  of  this 
section  or  with  those  handlers  who  have 
declared  under  paragraph  (a)(2)  of  this 
section. 

(b)  The  committee  may,  with  the 
approval  of  the  Secretary,  establish  a 
cut-off  date  for  determining  the  current 
fiscal  year  dispositions  for  the 
nominating  groups  described  above. 

(c)  The  number  of  nominations  which 
any  nominating  entity  specified  in  either 
paragraph  (a)(1)  or  (a)(2)  of  this  section 
may  make  shall  be  determined  by  its 
volume  percentage  of  the  total  volume  of 
navel  oranges  disposed  of  in  all  outlets 
as  follows: 


Nominating  entity’s  percentage  of 
total  volume  of  navel  oranges 
disposed  of  by  all  handlers  in  all 
outlets  during  the  fiscal  year  in  which 
nominations  are  made — 

Number  of 
members 
which  may 
be 

nominated: 

(An 

alternate 
and  an 
additional 
alternate 
shall  be 
nominated 
for  each 
member.) 

00  00  to  9.99 . - . 

0 

in  no  tn  19  99 . 

1 

PO  no  to  ?9  99 . 

2 

30  00  to  39.99 . - . 

3 

40  no  to  49  99 . 

4 

5 

Provided,  That  if  any  nominating 
entity  specified  in  either  paragraph 
(a)(1)  or  (a)(2)  of  this  section  has  a 
percentage  of  the  total  dispositions 
which  exceeds  50  percent,  the 
percentage  figures  in  the  preceeding 
table  applicable  to  the  other  nominating 
entities  shall  change  according  to  the 
following  formula: 

50% — (excess  Percentage  required  to 

over  50%)  _  nominate  one  member, 

-  one  alternate,  and  one 

5  additional  alternate 

(d)  The  number  of  nominations  which 
the  nominating  entity  specified  in 
paragraph  (a)(3)  of  this  section  may 
make  shall  be  determined  by  its  volume 


percentage  of  the  total  volume  of  navel 
oranges  disposed  of  in  all  outlets  as 
follows: 

Nominating  entity’s  percentage  of 
total  volume  of  navel  oranges 
dispiosed  of  by  all  handlers  in  all 
outlets  during  the  fiscal  year  in  which 
nominations  are  made— 

Number  of 
members 
which  may 
be 

nominated: 

(An 

alternate 
and  an 
additional 
alternate 
shall  be 
nominated 
for  each 
member) 

00  00  to  9.99 . 

0 

10.00  to  19.99 . 

1 

Nominating  entity’s  percentage  of 
total  volume  of  navel  oranges 
disposed  of  by  all  handlers  in  all 
outlets  during  the  fiscal  year  in  which 
nominations  are  made — 

Number  of 
members 
which  may 
be 

nominated: 

(An 

alternate 
and  an 
additional 
alternate 
shall  be 
nominated 
for  each 
member) 

20.00  to  29.99 . 

2 

30.00  to  39.99 . 

3 

40.00  to  49.99 . 

4 

50.00  to  59.99 . 

5 

60.00  to  69.99 . 

6 

70.00  to  79.99 . 

7 

80.00  to  89.99 . 

8 

90.00  to  99.99 . 

9 

100.00 . 

10 

Provided,  That  if  any  nominating 
entity  specified  in  either  paragraph 
(a)(1)  or  (a)(2)  of  this  section  has  a 
percentage  of  the  total  disposition  which 
exceeds  50  percent,  the  percentage 
figures  in  the  preceding  table  shall 
change  according  to  the  following 
formula: 

50% — (excess  Percentage  required  to 

over  50%)  _  nominate  one  member, 

-  one  alternate,  and  one 

5  additional  alternate 

(e)  If  nominations  for  member 
positions  pursuant  to  paragraphs  (c)  and 
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(d)  total  less  than  10,  eligibility  to  make 
the  remaining  nominations  shall  be 
determined  as  follows:  If  one  additional 
member,  plus  alternate  and  additional 
alternate,  is  to  be  nominated,  the  right  to 
make  such  nomination  shall  belong  to 
the  nominating  entity  which  has  the 
greatest  volume  percentage  that  has  not 
been  used  to  earn  nominating  rights 
pursuant  to  paragraphs  (c)  and  (d)  of 
this  section:  if  a  second  member,  plus 
alternate  and  additional  alternate,  is  to 
be  nominated,  the  right  to  make  such 
nomination  shall  belong  to  that 
nominating  entity  which  has  the  second 
greatest  volume  percentage  that  has  not 
been  used  to  earn  nominating  rights 
pursuant  to  paragraphs  (c]  and  (d)  of 
this  section;  and  so  forth:  Provided,  That 
no  nominating  entity  specified  in  either 
paragraph  (a)(1)  or  (a)(2)  of  this  section 
shall  be  eligible  to  nominate  more  than  a 
total  of  five  members,  plus  alternates 
and  additional  alternates,  pursuant  to 
this  paragraph  and  paragraph  (c)  of  this 
section. 

(f)  Members  nominated  by  the  entities 
specified  in  either  paragraph  (a)(1)  or 
(a)(2)  of  this  section  shall  be  nominated 
as  grower  members  or  handier  members, 
according  to  the  following  schedule: 


Number  of  members 
nominated  by  a 
nominating  entity 

Type  of  membership 

1 . 

1  growers. 

1  grower,  1  handler. 

2  growers,  1  handler. 

3  growers,  1  handler. 

3  growers,  2  handlers. 

2 . 

3 . 

4 . 

5 . 

All  members  nominated  by  the 
nominating  entities  speciHed  in 
paragraph  (a)(3]  of  this  section  shall  be 
grower  members. 

(g)  Nominations  made  by  growers 
pursuant  to  this  section  shall  result  from 
mail  balloting  procedures  conducted  by 
the  Secretary  whereby  candidates  to 
represent  an  entity  are  voted  on  by  the 
afniiated  growers:  Provided,  That 
growers  may  cast  votes  for  candidates 
who  do  not  appear  on  the  ballots: 
Provided  further.  That  growers  who 
deliver  oranges  to  more  than  one 
nominating  entity  should  select  the 
nominating  entity  in  which  they  desire 
to  cast  their  vote.  Each  grower  shall  be 
entitled  to  cast  one  vote  on  behalf  of 
such  grower,  the  grower’s  agents, 
subsidiaries,  afHliates,  and 
representatives.  The  committee  may 
recommend  and  the  Secretary  may 
establish  procedural  rules  and 
regulations  to  implement  other  methods 
of  balloting. 

(h)  The  members  of  the  committee 
selected  by  the  Secretary  pursuant  to 


§  907.23  shall  meet  on  a  date  designated 
by  the  Secretary  and  shall  nominate  the 
non-industry  member  and  alternate  non¬ 
industry  member. 

(i)  The  time  and  manner  of  nominating 
members,  alternate  members,  and 
additional  alternate  members  of  the 
committee  shall  be  prescribed  by  the 
Secretary:  Provided,  That  the  committee 
may  recommend  and  the  Secretary  may 
establish  procedural  rules  and 
regulations  to  implement  this  section. 

6.  Section  907.23  is  revised  to  read  as 
follows: 

§907.23  Selection. 

From  the  nominations  made  pursuant 
to  §907.22  or  from  other  qualified 
growers  and  handlers,  the  Secretary 
shall  select  10  members  of  the 
committee  and  an  alternate  and 
additional  alternate  for  each  member. 
From  the  nominations  made  pursuant  to 
§  907.22(h)  or  from  other  qualified 
persons,  the  Secretary  shall  select  one 
member  of  the  committee  and  an 
alternate  to  such  member. 

7.  Section  907.24  is  revised  to  read  as 
follows: 

§  907.24  Failure  to  nominate. 

If  nominations  are  not  made  within 
the  time  and  in  the  manner  specified 
pursuant  to  §  907.22,  the  Secretary  may, 
without  regard  to  nominations,  select 
the  members,  alternate  members,  and 
additional  alternate  members  of  the 
committee  on  the  basis  of  the 
representation  provided  for  in  §  907.22. 

8.  Section  907.26  is  revised  to  read  as 
follows: 

§  907.26  Vacancies. 

To  fill  any  vacancy  occasioned  by  the 
failure  of  any  person  selected  as  a 
member,  alternate  member,  or 
additional  alternate  member  of  the 
committee  to  qualify  or  in  the  event  of 
the  death,  removal,  resignation,  or 
disqualification  of  any  member, 
alternate  member,  or  additional 
alternate  member  of  the  committee,  a 
successor  to  the  unexpired  term  of  such 
member,  alternate  member,  or 
additional  alternate  member  of  the 
committee  shall  be  selected  by  the 
Secretary  from  nominations  made  in  the 
maimer  specified  in  §  907.22  by  the 
same  nominating  entity  which 
nominated  such  person  for  the  term  or 
from  other  qualified  persons. 

9.  Section  907.27  is  revised  to  read  as 
follows: 

§  907.27  Alternate  members. 

During  the  absence  of  or  at  the 
request  of  a  committee  member,  that 
member's  alternate  shall  act  in  the  place 
of  such  member,  and,  in  the  absence  of 


such  alternate,  the  additional  alternate 
shall  so  act;  Provided,  That  a  grower 
member  may  designate  any  alternate 
grower  member  or  additional  alternate 
grower  member  to  act  in  that  member’s 
place  if  the  alternate  grower  member  or 
additional  alternate  grower  member  so 
designated  was  selected  from  the  same 
entity  which  was  authorized  to 
nominate  the  member,  and  that  a 
handler  member  may  designate  any 
alternate  handler  member  or  additional 
alternate  handler  member  to  act  in  that 
member’s  place  if  the  alternate  handler 
member  or  additional  alternate  handler 
member  so  designated  was  selected 
from  the  same  entity  which  was 
authorized  to  nominate  the  member.  In 
the  event  of  the  death,  removal, 
resignation,  or  disqualification  of  a 
member,  that  member’s  alternate  shall 
act  for  such  member  until  a  successor 
for  such  member  is  selected  and  has 
qualified. 

§907.29  [Amended] 

10.  Section  907.29  is  amended  by 
removing  paragraph  (n). 

11.  Section  907.30  is  amended  by 
revising  the  title  to  read  as  follows: 

§  907.30  Voting  procedures. 


§907.104  [Removed] 

12.  Section  907.104  is  removed. 

PART  908— VALENCIA  ORANGES 
GROWN  IN  ARIZONA  AND 
DESIGNATED  PART  OF  CALIFORNIA 

13.  A  new  §  908.19(a)  is  added  to  read 
as  follows: 

§  908.19(a)  Capper-Volstead  cooperative. 

The  term  “Capper-Volstead 
cooperative”  shall  mean  an  association 
of  producers  (i.e.,  growers)  that  is 
qualified  under  the  provisions  of  the  Act 
of  Congress  of  February  18, 1922,  known 
as  the  “Capper-Volstead  Act,”  (7  U.S.C. 
291,  292]. 

14.  Section  908.20  is  revised  to  read  as 
follows: 

§  908.20  Establishment  and  membership. 

(a)  There  is  hereby  established  a 
Valencia  Orange  Administrative 
Committee  which,  as  soon  as 
nominations  are  made  pursuant  to 
§  908.22  and  selections  are  made 
pursuant  to  §  908.23,  shall  consist  of  11 
members,  for  each  of  whom  there  shall 
be  one  alternate  and  for  each  grower 
and  handler  member  there  shall  be  one 
additional  alternate.  Ten  of  the  members 
and  their  respective  alternates  and 
additional  alternates  shall  be  growers, 
employees  of  growers,  handlers. 
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employees  of  handlers,  or  employees  of 
cooperative  marketing  organizations. 
One  member  and  alternate  shall  be  non¬ 
industry  members,  which  persons  shall 
not  be  growers,  handlers,  or  employees, 
agents,  or  representatives  of  a  grower  or 
handler  (other  than  a  charitable  or 
educational  institution  which  is  a 
grower  or  handler]  or  cooperative 
marketing  organization.  A  grower 
member,  alternate  grower  member,  or 
additional  alternate  grower  member 
shall  be  a  grower  or  an  employee  of  a 
grower  and  shall  be  disqualified  if  such 
person  ceases  to  be  affiliated  with  the 
entity  that  nominated  such  person.  A 
handler  member,  alternate  handler 
member,  or  additional  alternate  handler 
member  shall  be  a  handler,  employee  of 
a  handler,  or  employee  of  a  cooperative 
marketing  organization  and  shall  be 
disqualified  if  such  person  ceases  to  be 
affiliated  with  the  group  that  nominated 
such  person. 

(b)  Members,  alternate  members,  and 
additional  alternate  members  of  the 
committee  serving  immediately  prior  to 
the  effective  date  of  this  amended 
subpart  shall  serve  as  the  members, 
alternate  members,  and  additional 
alternate  members  of  the  committee 
until  nominations  are  made  pursuant  to 
§  908.22  and  selections  made  pursuant 
to  §  908.23. 

15.  Section  908.21  is  revised  to  read  as 
follows: 

§  908.21  Term  of  office. 

The  term  of  office  of  each  member, 
alternate  member,  and  additional 


alternate  member  of  the  committee  shall 
be  for  a  period  of  two  years,  and  such 
terms  shall  begin  on  February  1  of  each 
even-numbered  year.  Provided,  That 
such  members,  cdtemate  members,  and 
additional  alternate  members  shall 
serve  in  such  capacities  for  the  portion 
of  the  term  of  office  for  which  they  are 
selected  and  qualified  and  until  their 
respective  successors  are  selected  and 
have  qualified.  The  consecutive  terms  of 
office  of  members,  not  including 
alternate  members  or  additional 
alternate  members,  shall  be  limited  to 
three  terms.  No  person  having  served 
three  consecutive  terms  as  a  member  of 
the  committee  shall  serve  as  a  member, 
alternate  member,  or  additional 
alternate  member  for  the  next 
succeeding  term  of  office. 

16.  Section  908.22  is  revised  to  read  as 
follows: 

§  908.22  Nominations. 

(a)  Nominations  for  member,  alternate 
member,  and  additional  alternate 
member  positions,  except  for  the  non¬ 
industry  member  and  alternate  non¬ 
industry  member,  shall  be  made  by  the 
following  entities,  based  on  the 
percentage  of  the  total  volume  of 
Valencia  oranges  disposed  of  by  all 
handlers  in  ail  outlets  during  the 
marketing  year  in  which  nominations 
are  made: 

(1)  The  cooperative  marketing 
organization  or,  at  the  option  of  that 
organization,  the  growers  affiliated  with 
that  organization  which  disposed  of  the 
largest  percentage  of  the  total  volume  of 


Valencia  oranges  disposed  of  by  all 
handlers  in  all  outlets  during  the  year  in 
which  nominations  are  made. 

(2)  Individual  handlers  or  groups  of 
handlers  not  affiliated  with  the 
organization  eligible  to  nominate  under 
paragraph  (a](l)  of  this  section  who 
declare  themselves  to  be  nominating 
entities,  or  the  body  of  growers  who 
deliver  Valencia  oranges  to  such 
declared  handlers  or  declared  groups  of 
handlers.  No  limit  shall  be  placed  on  the 
number  of  nominating  entities  which 
may  be  formed  pursuant  to  this 
paragraph:  Provided,  That  no  handler 
may  participate  as  a  member  of  more 
than  one  nominating  entity:  Provided 
further.  That  if  a  handler  coalition  forms 
and  qualifies  for  a  member  position  but 
no  slate  of  candidates  for  nomination  is 
developed,  the  growers  affiliated  with 
handlers  in  such  coalition  would  be 
eligible  to  nominate  through  write-in 
ballots:  Provided  further.  That  if  a 
handler  coalition  forms  but  does  not 
have  the  percentage  necessary  to  be 
allocated  a  member,  the  growers 
affiliated  with  handlers  in  such  coalition 
would  be  eligible  to  nominate  under 
paragraph  (a](3]  of  this  section.  The 
following  table  shall  be  used  to 
determine  whether  the  nominations 
made  by  entities  established  pursuant  to 
this  paragraph  shall  be  made  by  the 
handler(s]  comprising  such  entities  or 
the  growers  who  deliver  to  the 
handler(s}  comprising  such  entities: 


Type  of  member  nominated— 

in  by  declared 

1 

Grower/ Handler . 

Ojinbination  of  Capper-Volstead  coopera¬ 
tive  and  independent. 

develop^  by— 


Nominations  made  by — 


Board  of  Directors  or  growers  at  the 
option  of  the  board. 

Growers. 

Growers. 


(3)  The  body  of  growers  not  affiliated 
either  with  the  organization  eligible  to 
nominate  under  paragraph  (a)(1)  of  this 
section  or  with  those  handlers  who  have 
declared  under  paragraph  (a)(2)  of  this 
section. 

(b)  The  committee  may,  with  the 
approval  of  the  Secretary,  establish  a 
cut-off  date  for  determining  the  current 
marketing  year  dispositions  for  the 
nominating  groups  described  above. 

(c)  The  number  of  nominations  which 
any  nominating  entity  specified  in  either 
paragraph  (aKl)  or  (a)(2)  of  this  section 
may  make  shall  be  determined  by  its 
volume  percentage  of  the  total  volume  of 


Valencia  oranges  disposed  of  in  all 
outlets  as  follows: 


Nominating  entity’s  percentage  of 
total  volume  of  Valencia  oranges 
disposed  of  by  all  harvflers  in  all 
outlets  during  the  marVeting  year  in 
which  nominations  are  made— 


00.00  to  9.99 - - - . . 

10.00  to  19.99 . 

20.00  to  29.99 . 

30.00  to  39.99 . 


Number  of 
members 
which  may 
be 

nominated: 

(An 

alternate 
and  an 
additional 
alternate 
shaH  be 
nominated 
for  each 
member) 


Number  of 
members 
which  may 
be 

nominated: 

(An 

alternate 
arxl  an 
additional 
alternate 
shall  be 
nominated 
for  each 
member) 


Nominating  entity’s  percentage  of 
total  volume  of  Valencia  oranges 
disposed  of  by  all  handlers  in  all 
outlets  during  the  marketing  year  in 
which  nominatkms  are  made— 


4a00  to  49.99 — 
50.00  and  above.. 


Provided,  That  if  any  nominating 
entity  specified  in  either  paragraph 
(a](l]  or  (a)(2)  of  this  section  has  a 
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percentage  of  the  total  dispositions 
which  exceeds  50  percent,  the 
percentage  figures  in  the  preceding  table 
for  other  nominating  entities  shall 
change  according  to  the  following 
formula; 

50% — (excess  Percentage  required  to 

over  50%)  _  nominate  one  member, 

-  one  alternate,  and  one 

5  additional  alternate 


(d)  The  number  of  nominations  which 
the  nominating  entity  specified  in 
paragraph  (a}(3)  of  this  section  may 
make  shall  be  determined  by  its  volume 
percentage  of  the  total  volume  of 
Valencia  oranges  disposed  of  in  all 
outlets  as  follows: 


Nominating  entity's  percentage  of 
total  volume  of  Valencia  oranges 
disposed  of  by  all  handlers  in  all 
outlets  during  the  marketing  year  in 
which  nominations  are  made — 

Number  of 
members 
which  may 
be 

nominated: 

(An 

alternate 
and  an 
additional 
alternate 
shall  be 
nominated 
for  each 
member) 

00.00  to  9.99 . 

0 

10.00  to  19.99 . 

1 

20.00  to  29.99 . 

2 

30.00  to  3S  99  . 

3 

40.00  to  49.99  . 

4 

50.00  to  59.99  . 

5 

60.00  to  69.99  . 

6 

70.00  to  79.99 . 

7 

80.00  to  89.99 . 

8 

90.00  to  99.00 . 

9 

mono 

10 

Provided,  That  if  any  nominating 
entity  specified  in  either  paragraph 
(a](l]  or  (a)(2)  of  this  section  has  a 
percentage  of  the  total  dispositions 
which  exceeds  50  percent,  the 
percentage  figures  in  the  preceding  table 
shall  change  to  the  following  formula: 

50% — (excess  Percentage  required  to 

over  50%)  _  nominate  one  member, 

-  one  alternate,  and  one 

5  additional  alternate 

(e)  If  nominations  for  member 
positions  pursuant  to  paragraphs  (c)  and 
(d)  of  this  section  total  less  than  10, 
eligibility  to  make  the  remaining 
nominations  shall  be  determined  as 
follows:  If  one  additional  member,  plus 
alternate  and  additional  alternate,  is  to 
be  nominated,  the  right  to  make  such 
nomination  shall  belong  to  the 
iiominating  entity  which  has  the  greatest 
volume  percentage  that  has  not  been 


used  to  earn  nominating  rights  pursuant 
to  paragraphs  (c)  and  (d)  of  this  section; 
if  a  second  member,  plus  alternate  and 
additional  alternate,  is  to  be  nominated, 
the  right  to  make  such  nomination  shall 
belong  to  that  nominating  entity  which 
has  the  second  greatest  volume 
percentage  that  has  not  been  used  to 
earn  nominating  rights  pursuant  to 
paragraphs  (c)  and  (d)  of  this  section; 
and  so  forth:  Provided,  That  no 
nominating  entity  specihed  in  either 
paragraph  (a)(1)  or  (a)(2)  of  this  section 
shall  be  eligible  to  nominate  more  than  a 
total  of  five  members,  plus  alternates 
and  additional  alternates,  pursuant  to 
this  paragraph  and  paragraph  (c)  of  this 
section: 

(f)  Members  nominated  by  the  entities 
specified  in  either  paragraph  (a)(1)  or 
(a)(2)  of  this  section  shall  be  nominated 
as  grower  members  or  handler  members, 
according  to  the  following  schedule: 


Number  of  members 
nominated  by  a 
nominating  entity 

Type  of  membership 

1 . 

1  grower. 

1  grower,  1  handler. 

2  growers,  1  handler. 

3  growers,  1  handler. 

3  growers,  2  handlers. 

2 . 

3 . 

4 . 

5 . 

All  members  nominated  by  the 
nominating  entities  specified  in 
paragraph  (a)(3)  of  this  section  shall  be 
grower  members. 

(g)  Nominations  made  by  growers 
pursuant  to  this  section  shall  result  fi'om 
mail  balloting  procedures  conducted  by 
the  Secretary  whereby  candidates  to 
represent  an  entity  are  voted  on  by  the 
affiliated  growers:  Provided,  That 
growers  may  cast  votes  for  candidates 
who  do  not  appear  on  the  ballots: 
Provided  further.  That  growers  who 
deliver  oranges  to  more  than  one 
nominating  entity  should  select  the 
nominating  entity  in  which  they  desire 
to  cast  their  vote.  Each  grower  shall  be 
entitled  to  cast  one  vote  on  behalf  of 
such  grower,  the  grower’s  agents, 
subsidiaries,  affiliates,  and 
representatives.  The  committee  may 
recommend  and  the  Secretary  may 
establish  procedural  rules  and 
regulations  to  implement  other  methods 
of  balloting. 

(h)  The  members  of  the  committee 
selected  by  the  Secretary  pursuant  to 

§  908.23  shall  meet  on  a  date  designated 
by  the  Secretary  and  shall  nominate  the 
non-industry  member  and  alternate  non¬ 
industry  member. 

(i)  The  time  and  manner  of  nominating 
members,  alternate  members,  and 


additional  alternate  members  of  the 
committee  shall  be  prescribed  by  the 
Secretary:  Provided,  That  the  committee 
may  recommend  and  the  Secretary  may 
establish  procedural  rules  and 
regulations  to  implement  this  section. 

17.  Section  908.23  is  revised  to  read  as 
follows: 

§908.23  Selection. 

From  the  nominations  made  pursuant 
to  §  908.22  or  fiom  other  qualified 
growers  and  handlers,  the  Secretary 
shall  select  10  members  of  the 
committee  and  an  alternate  and 
additional  alternate  for  each  member. 
From  the  nominations  made  pursuant  to 
§  908.22(h)  or  fiom  other  qualified 
persons,  the  Secretary  shall  select  one 
member  of  the  committee  and  an 
alternate  to  such  member. 

18.  Section  908.24  is  revised  to  read  as 
follows; 

§  908.24  Failure  to  nominate. 

If  nominations  are  not  made  within 
the  time  and  in  the  manner  specified 
pursuant  to  §  908.22,  the  Secretary  may, 
without  regard  to  nominations,  select 
the  members,  alternate  members,  and 
additional  alternate  members  of  the 
committee  on  the  basis  of  the 
representation  provided  for  in  §  908.22. 

19.  Section  908.26  is  revised  to  read  as 
follows; 

§  908.26  Vacancies. 

To  fill  any  vacancy  occasioned  by  the 
failure  of  any  person  selected  as  a 
member,  alternate  member,  or 
additional  alternate  member  of  the 
committee  to  qualify  or  in  the  event  of 
the  death,  removal,  resignation,  or 
disqualification  of  any  member, 
alternate  member,  or  additional 
alternate  member  of  the  committee,  a 
successor  to  the  unexpired  term  of  such 
member,  alternate  member,  or 
additional  alternate  member  of  the 
committee  shall  be  selected  by  the 
Secretary  from  nominations  made  in  the 
manner  specified  in  §908.22  by  the  same 
nominating  entity  which  nominated  such 
person  for  the  term  or  from  other 
qualified  persons. 

20.  Section  908.27  is  revised  to  read  as 
follows: 

§908.27  Alternate  members. 

During  the  absence  of  or  at  the 
request  of  a  committee  member,  that 
member’s  alternate  shall  act  in  the  place 
of  such  member  and,  in  the  absence  of 
such  alternate,  the  additional  alternate 
shall  so  act:  Provided,  That  a  grower 
member  may  designate  any  alternate 
grower  member  or  additional  alternate 


Federal  Register  /  Vol.  53,  No.  171  /  Friday.  September  2,  1988  /  Rules  and  Regulations  34033 


grower  member  to  act  in  that  member’s 
place  if  the  alternate  grower  member  or 
additional  alternate  grower  member  so 
designated  was  selected  from  the  same 
entity  which  was  authorized  to 
nominate  the  member,  and  that  a 
handler  member  may  designate  any 
alternate  handler  member  or  additional 
alternate  handler  member  to  act  in  that 
member’s  place  if  the  alternate  handler 
member  or  additional  alternate  handler 
member  so  designated  was  selected 
from  the  same  entity  which  was 
authorized  to  nominate  the  member.  In 
the  event  of  the  death,  removal, 
resignation,  or  disqualitication  of  a 
member,  that  member’s  alternate  shall 
act  for  such  member  until  a  successor 
for  such  member  is  selected  and  has 
qualified. 

§908.29  [Amended] 

21.  Section  908.29  is  amended  by 
removing  paragraph  (n). 

22.  Section  908.30  is  amended  by 
revising  the  title  to  read  as  follows: 

§908.30  Voting  procedures. 
***** 

§908.104  [Removed] 

23.  Section  908.104  is  removed. 

Signed  at  Washington,  DC,  on  August  24, 
1988. 

Robert  Melland, 

Deputy  Assistant  Secretary  of  Agriculture, 
Marketing  and  Inspection  Services. 

[FR  Doc.  88-19993  Filed  9-1-88:  8:45  am] 

BILLING  CODE  3410-02-M 

7  CFR  Part  910 
[Lemon  Regulation  629] 

Lemons  Grown  in  California  and 
Arizona;  Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  Regulation  629  establishes 
the  quantity  of  fresh  Califomia-Arizona 
lemons  that  may  be  shipped  to  market  at 
310,000  cartons  during  the  period 
September  4  through  September  10, 1988. 
Such  action  is  needed  to  balance  the 
supply  of  fresh  lemons  with  market 
demand  for  the  period  specified,  due  to 
the  marketing  situation  confronting  the 
lemon  industry. 

DATES:  Regulation  629  (§  910.929]  is 
effective  for  the  period  September  4 
through  September  10, 19M. 

FOR  FURTHER  INFORMATION  CONTACT. 
Ra3nnond  C.  Martin,  Section  Head, 
Volume  Control  Programs,  Marketing 
Order  Administration  Branch,  F&V, 
AMS,  USDA,  Room  2523,  South  Building, 


P.O.  Box  96456,  Washington,  DC  20090- 
6456;  telephone:  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  “non-major” 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  action  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Agricultural  Marketing  Agreement  Act, 
and  rules  issued  thereunder,  are  unique 
in  that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  own  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

This  regulation  is  issued  under 
Marketing  Order  No.  910,  as  amended  [7 
CFR  Part  910]  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
(the  “Act,"  7  U.S.C.  601-674),  as 
amended.  This  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Lemon  Administrative 
Committee  and  upon  other  available 
information.  It  is  found  that  this  action 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

This  regulation  is  consistent  with  the 
marketing  policy  for  1988-89.  The 
committee  met  publicly  on  August  30, 
1988,  in  Los  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
unanimously  recommended  a  quantity 
of  lemons  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
committee  reports  that  the  demand  for 
lemons  is  good. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  and 
engage  in  ibrther  public  procedure  with 
respect  to  this  action  and  that  good 
cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation  is 
based  and  the  effective  date  necessary 
to  effectuate  the  declared  purposes  of 
the  Act.  Interested  persons  were  given 


an  opportunity  to  submit  information 
and  views  on  the  regulation  at  an  open 
meeting.  It  is  necessary,  in  order  to 
effectuate  the  declared  purposes  of  the 
Act,  to  make  these  regulatory  provisions 
effective  as  specified,  and  handlers  have 
been  apprised  of  such  provisions  and 
the  effective  time. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders, 
California,  Arizona,  Lemons. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  910  is  amended  as 
follows: 

PART  910—LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Secs.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-874. 

2.  Section  910.929  is  added  to  read  as 
follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

§  910.929  Lemon  Regulation  629. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  September  4, 
1988,  through  September  10,1988,  is 
established  at  310,000  cartons. 

Dated:  August  31, 1988. 

Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

(FR  Doc.  88-20147  Filed  9-1-88;  8:45  am] 
BILUNG  CODE  3410-02-M 

7  CFR  Part  920 

[AMS-FV-48-064FR] 

Kiwifruit  Grown  in  California;  Final 
Rule  Revising  Minimum  Quantity 
Exemption  and  Clarifying  Exempt 
Shipments 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

SUMMARY:  This  rule  adds  a  subsection  to 
the  handling  regulation  for  kiwifruit 
grown  in  California  specifying  the  types 
of  uses  which  would  exempt  such 
handling  from  the  requirements  of  that 
regulation.  This  rule  also  revises  the 
regulation  which  exempts  kiwiftnit 
handlers  from  certain  regulations  based 
on  the  sale  of  a  small  quantity  of  fruit 
sold  for  home  use.  These  actions  clarify 
provisions  relative  to  the  quantity  and 
tjqies  of  shipments  that  are  not  subject 
to  the  quality,  matmity,  size,  pack,  and 
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inspection  requirements  imposed  under 
the  marketing  order. 

EFFECTIVE  DATE:  October  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  A.  Delello,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USD  A,  P.O. 
Box  96456,  Room  2525-S,  Washington, 

DC  20090-6456,  telephone  (202)  475- 
5610. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No.  920 
[7  CFR  Part  920],  as  amended,  regulating 
the  handling  of  kiwifruit  grown  in  the 
State  of  California.  This  order  is 
authorized  by  the  Agricultural 
Marketing  A^eement  Act  of  1937,  as 
amended  [7  U.S.C.  601-674],  hereinafter 
referred  to  as  the  Act. 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  “non-major” 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 

Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  145  handlers 
of  California  kiwifruit  subject  to 
regulation  under  the  marketing  order, 
and  approximately  1,225  producers  in 
the  production  area.  The  Small  Business 
Administration  [13  CFR  121.2]  has 
defined  small  agricultural  producers  as 
those  having  annual  gross  revenue  for 
the  last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  handlers  and  producers  of 
California  kiwifruit  may  be  classified  as 
small  entities. 

The  1987  California  kiwifruit  harvest 
totalled  7.8  million  trays  and  tray 
equivalents,  21  percent  larger  than  the 
1986  harvest.  For  the  past  ten  years, 
kiwifruit  production  has  increased  in 
California  and  is  expected  to  increase 
again  in  1988  to  a  total  of  8.7  million 
trays.  Most  of  the  crop  is  shipped  to 
fresh  markets,  with  only  a  small  volume 
of  fruit  utilized  by  processors.  Exports 
increased  31  percent  over  last  year  and 


are  estimated  to  have  accounted  for  55 
percent  of  the  1987  production.  Domestic 
shipments  are  also  increasing,  with  a 
gain  of  about  20  percent  for  the  1987 
crop.  It  has  been  estimated  that  20  to  25 
percent  of  domestic  shipments  is  utilized 
in  foodservice  markets  [e.g.  restaurants). 

The  handling  requirements  for  fresh 
California  kiwifruit  are  specified  in  7 
CFR  920.302  [52  FR  37130,  October  5, 

1987].  The  current  requirements  specify 
that  kiwifruit  shall  grade  at  least  85 
percent  U.S.  No.  2  with  not  more  than  8 
percent  allowed  for  defects  other  than 
shape  causing  damage,  not  more  than  4 
percent  allowed  for  defects  other  than 
shape  causing  serious  damage,  and  not 
more  than  1  percent  allowed  for  fruit 
affected  by  internal  breakdown  or 
decay.  Kiwifruit  also  must  meet  a 
minimum  size  of  49  and  contain  a 
minimum  of  6.5  percent  soluble  solids  at 
the  time  of  inspection.  Pack  and 
container  requirements  are  also 
specified. 

This  rule  revises  the  administrative 
rule  pertaining  to  the  minimum  quantity 
exemption  and  adds  a  new  paragraph 
(c)  to  the  handling  regulation  (§  920.302) 
listing  the  types  of  shipments  that  are 
exempt  from  its  requirements.  The  first 
change  was  unanimously  recommended, 
and  the  second  was  recommended  by  a 
six  to  five  vote  by  the  Kiwifruit 
Administrative  Committee  on  April  6. 

The  marketing  order  specifies  in 
paragraph  (a)  of  §  920.54  that  kiwifruit 
handled  for  certain  uses  are  exempt 
from  the  handling  regulations  imposed 
imder  the  order  as  well  as  inspection 
and  assessment  requirements.  Such  uses 
are  consumption  by  charitable 
institutions,  distribution  by  relief 
agencies,  and  commercial  processing 
into  products.  There  currently  exists 
some  misunderstanding  among  kiwifruit 
handlers  as  to  what  activities 
“commercial  processing  into  products” 
includes.  This  rule  lists  these 
exemptions  in  the  handling  regulation 
and  defines  the  meaning  of  “commercial 
processing  into  products”  consistent 
with  the  intent  of  this  order  provision. 

As  previously  indicated,  the 
foodservice  industry  is  an  important 
market  for  California  kiwifruit  in  terms 
of  the  volume  of  fruit  utilized  in  such 
outlets.  Additionally,  consumers  are 
often  introduced  to  this  fruit  while 
dining  outside  the  home.  Therefore,  the 
committee  concluded  that  it  is  necessary 
that  a  quality  product  reach  these 
markets. 

Fresh  kiwifruit  used  by  foodservice 
operators  is  generally  peeled  and  sliced 
before  serving.  Some  shippers  have 
mistakenly  interpreted  this  to  mean  the 
fruit  is  being  processed  and  therefore 


such  shipments  fall  within  the 
exemption  provision. 

The  record  evidence  supporting  this 
exemption  provision  in  the  order, 
however,  indicates  that  “commercial 
processing  into  products”  is  intended  to 
cover  such  uses  as  production  into  wine, 
jams  and  jellies  because  kiwifruit  so 
utilized  does  not  affect  the  marketing  of 
kiwifruit  in  commercial  fresh  fruit 
market  channels,  and  therefore  no  use 
would  be  served  by  requiring  such 
kiwifruit  to  meet  quality  standards 
imposed  under  the  order. 

While  the  acts  of  peeling  and  slicing 
prior  to  serving  do  not  qualify  as 
“commercial  processing  into  products” 
under  paragraph  (a)  of  §  920.54,  the 
committee  considered  recommending 
that  shipments  to  foodservice  outlets  be 
exempt  from  handling  regulations  under 
paragraph  (b)  of  that  section.  The 
majority  of  the  committee  members 
believed,  however,  that  such  shipments 
should  continue  to  meet  the  established 
grade,  size  and  maturity  standards 
because  they  account  for  a  significant 
share  of  total  fresh  shipments.  Allowing 
such  a  large  volume  of  potentially 
substandard  fruit  to  be  shipped  could 
depress  the  market  for  all  kiwifruit.  In 
addition,  it  would  be  difficult  to  monitor 
the  movement  of  fruit  shipped  to 
foodservice  outlets  to  ascertain  whether 
the  fruit  was,  in  fact,  utilized  for  exempt 
purposes. 

Therefore,  the  term  “commercial 
processing  into  products”  is  clearly 
defined  to  mean  that  kiwifruit  is 
physically  altered  in  form  or  chemical 
composition  through  freezing,  canning, 
dehydrating,  pulping,  juicing,  or  heating. 
This  clarification  ensures  that  fresh 
kiwifruit  served  in  foodservice  outlets 
meet  the  minimum  quality  standards 
imposed  under  the  order. 

The  marketing  order  also  provides 
another  exemption  from  the  handling 
regulation  for  kiwifruit  directly 
marketed  by  growers  under  certain 
conditions.  Such  kiwifruit  must  be  sold 
for  home  use,  and  not  for  resale.  The 
maximum  quantity  that  can  be  sold  to 
any  one  person  on  any  one  day  is 
currently  limited  to  200  pounds.  Using 
this  current  poundage  limit,  a  handler 
can  sell  three  separate  family  members 
in  one  vehicle  up  to  600  pounds  of 
kiwifruit  free  from  all  regulations.  The 
committee  believes  that  this  amount  is 
excessive  in  view  of  the  basic  intent  of 
this  exemption  provision,  i.e.  that  the 
fruit  is  for  home  use,  not  resale.  The 
committee  recommended  that  the  200 
pound  limit  be  applied  to  all  persons 
collectively  in  any  one  vehicle  and 
believes  that  this  change  will  further  the 
fulfillment  of  this  provision's  objective. 
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With  current  annual  per  capita 
consumption  of  kiwifruit  in  the  United 
States  being  approximately  0.2  pounds, 
a  200  poimd-per-vehicle  exemption 
amount  should  be  adequate  to  meet  the 
needs  for  home  use.  Therefore, 
paragraph  (b](2]  of  §  920.110  is  revised 
accordingly. 

Finally,  paragraph  (a)  of  the  handling 
regulation  (§  920.302)  is  revised  to 
remove  obsolete  language. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Notice  of  this  action  was  published  in 
the  Federal  Register  on  July  13, 1988  [53 
FR  26445]  allowing  interested  persons 
until  August  12, 1988,  to  file  written 
comments.  No  comments  were  received. 

After  consideration  of  the  information 
and  recommendation  submitted  by  the 
committee,  and  other  available 
information,  it  is  hereby  found  that  the 
rule  as  hereinafter  set  forth  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  further 
found  that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register  in  that:  (1)  The  1988 
harvest  of  California  kiwifruit  will  begin 
in  early  October,  and  this  action  should 
be  effective  October  1;  and  (2)  the 
provisions  in  this  final  rule  are  tlie  same 
as  those  in  the  proposal,  which  received 
no  opposing  comments. 

List  of  Subjects  in  7  CFR  Part  920 

Marketing  agreements  and  orders, 
Kiwifruit,  California. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  920  is  amended  as 
follows: 

PART  92C— KIWIFRUIT  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  920  continues  to  read  as  follows: 

Authority:  Secs.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Section  920.110  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

Note. — ^This  regulation  will  appear  in  the 
Code  of  Federal  Regulations. 

§  920.1 10  Exemptions. 
***** 

(b)  *  *  * 

(2)  The  total  weight  of  such  kiwifruit 
sold  to  all  persons  collectively  in  any 
one  vehicle  during  any  one  day  does  not 
exceed  200  pounds. 
***** 


3.  Section  920.302  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  adding  a  new  paragraph  (c)  to  read 
as  follows: 

(Note:  This  regulation  will  appear  in  the 
Code  of  Federal  Regulations.) 

§  920.302  Grade,  size,  pack,  and  container 
regulations. 

(a)  No  handler  shall  ship  any  kiwifruit 
unless  such  kiwifruit  meet  the  following 
requirements: 

***** 

(c)  Exemptions.  Any  person  may 
handle  kiwifruit  without  regard  to  the 
provisions  of  this  section  provided  that 
such  kiwifruit  is  handled  for  (1) 
consumption  by  charitable  institutions; 
(2)  distribution  by  relief  agencies;  or  (3) 
commercial  processing  into  products. 
For  the  purposes  of  this  section, 
“commercial  processing  into  products” 
means  that  the  kiwifruit  is  physically 
altered  in  form  or  chemical  composition 
through  freezing,  canning,  dehydrating, 
pulping,  juicing,  or  heating  of  the 
product.  The  act  of  slicing,  dicing,  or 
peeling  shall  not  be  considered 
commercial  processing  into  products. 

Dated:  August  29, 1988. 

Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  88-19991  Filed  9-1-88;  8:45  am] 
BILLING  CODE  3410-a2-M 


7  CFR  Part  981 

[FV-88-128FR] 

Handling  of  Almonds  Grown  in 
California;  Revision  of  Salable  and 
Reserve  Percentages  for  the  1887-88 
Crop  Year;  Correction 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  a 
typographical  error  contained  in  a  final 
rule  published  in  the  Federal  Register  on 
July  29, 1988  (53  FR  28631).  The  action 
corrects  §  981.235  of  Subpart — Salable, 
Reserve,  and  Export  Percentages  issued 
under  Marketing  Order  No.  981,  as 
amended  (7  CFR  Part  981),  regulating  the 
handling  of  alm.onds  grown  in 
California.  The  action  changes  the  date 
contained  in  the  heading  of  §  981.235 
from  July  1, 1988,  to  July  1, 1987. 

FOR  FURTHER  INFORMATION  CONTACT: 
Allen  Belden,  Marketing  Specialist, 
Marketing  Order  Administration  Branch, 
Room  2525,  South  Building,  F&V,  AMS, 
USDA,  P.O.  Box  96456,  Washington,  DC 
20090-6456;  telephone:  (202)  447-5697. 
SUPPLEMENTARY  INFORMATION:  This 
action  corrects  a  final  rule  which 


revised  salable  and  reserve  percentages 
for  marketable  California  almonds 
received  by  handlers  during  the  1987-68 
crop  year,  which  began  July  1, 1987.  That 
rule  increased  the  salable  percentage 
from  82  to  100  percent  and 
correspondingly  decreased  the  reserve 
percentage  from  18  percent  to  0  percent. 

The  error  appears  in  the  heading  to 
revised  §  981.235  found  in  the  third 
column  on  page  28631  of  the  July  29, 

1988,  issue  of  the  Federal  Register.  In 
that  heading,  an  erroneous  date  of  July 
1, 1988,  was  inadvertently  used.  This 
action  corrects  that  date  to  July  1, 1987. 

List  of  Subjects  in  7  CFR  Part  981 

Almonds,  California,  Marketing 
agreements  and  orders. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  981  is  corrected  to 
read  as  follows: 

PART  981— ALMONDS  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  981  continues  to  read  as  follows: 

Authority:  Secs.  1-19,  48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

Subpart— Salable,  Reserve,  and  Export 
Percentages 

2.  Correctly  revises  §  981.235  to  read 
as  follows: 

§  981.235  Salable,  reserve,  and  export 
percentages  for  almonds  during  the  crop 
year  beginning  July  1, 1987. 

The  salable,  reserve,  and  export 
percentages  during  the  crop  year 
beginning  July  1, 1987,  shall  be  100 
percent,  0  percent,  and  0  percent, 
respectively. 

Dated:  August  30, 1988. 

Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  88-20062  Filed  9-1-88;  8:45  am] 
BILLING  CODE  3410-02-M 


Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 

[Docket  No.  88-100] 

Official  Brucellosis  Tests 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  We  are  amending  the 
brucellosis  regulations  by  adding  the 
particle  concentration  fluoresence 
immunoassay  (PCFIA)  test  to  the  list  of 
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official  tests  for  brucellosis  in  cattle  and 
bison.  This  action  is  warranted  to  allow 
for  testing  that  is  faster,  more  sensitive, 
and  more  specific  than  many  of  the 
official  laboratory  tests  currently  being 
used. 

EFFECTIVE  DATE:  September  2. 1988. 

FOR  FURTHER  INFORMATION  CONTACT. 

Dr.  Hugh  E.  Metcalf,  Senior  Staff 
Veterinarian,  Program  Planning  Staff, 

VS,  APHIS,  USDA,  Room  841,  Federal 
Building,  6505  Belcrest  Road, 

Hyattsville,  MD  20782,  (301)  436-8713. 
SUPPtEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  Part  78 
(referred  to  below  as  the  regulations) 
govern  the  interstate  movement  of 
cattle,  bison,  and  swine  in  order  to 
prevent  the  spread  of  brucellosis. 

On  April  12, 1988,  we  published  in  the 
Federal  Register  (53  FR 12019-12024, 
Docket  Number  88-020)  a  document 
proposing  to  amend  §  78.1  by  adding  the 
particle  concentration  fluoresence 
immunoassay  (PCFIA)  test  to  the  list  of 
official  tests  for  brucellosis  in  cattle  and 
bison.  In  our  proposal,  we  included 
portions  of  the  procedures  for 
conducting  the  PCFIA  test.  We  invited 
the  submission  of  written  comments, 
which  were  required  to  be  postmarked 
or  received  on  or  before  May  12, 1988. 

We  received  nine  comments — two  from 
private  individuals,  one  from  the 
American  Veterinary  Medical 
Association,  one  from  the  Holstein 
Association,  and  Bve  from  state 
agencies  responsible  for  animal  health. 

Four  commenters  favored  the  rule  as 
published. 

Three  commenters  favored  adoption 
of  the  PCFIA  test  as  an  official  test,  but 
objected  to  our  including  test 
procedures.  One  commenter  objected  to 
inclusion  of  the  procedures,  without 
favoring  or  opposing  adoption  of  the 
test.  In  response  to  these  comments,  and 
based  on  our  concerns  with  including 
only  portions  of  the  procedures  in  the 
regulations,  we  are  adding  the  PCFIA 
test  to  the  list  of  official  tests  without 
including  the  portions  of  the  procedures 
for  carrying  out  the  test.  We  are, 
however,  considering  inclusion  of  the 
protocol  for  the  PCFIA  test  and  other 
official  tests  in  a  testing  manual  for 
incorporation  by  reference  or  inclusion 
in  the  regulations. 

One  commenter  supported  adoption  of 
the  PCFIA  test  as  an  official  test,  but 
disagreed  with  our  statement  in  the 
bacl^ound  information  of  the  proposal 
that  ffie  test  could  stand  alone  as  a 
diagnostic  test.  The  commenter  stated 
that  supplemental  tests  would  be 
necessary  in  most  cases,  particularly  in 


vaccinated  populations.  According  the 
the  commenter,  the  speciHcity  of  the 
PCFIA  test  when  used  for  cattle  that 
have  received  an  adult  vaccination 
within  the  previous  year  is  inferior  to 
the  manual  complement-fixation  (CF) 
test  in  the  range  of  S/N  ratios  (the  ratio 
of  sample  or  positive  control  to  control 
signal)  proposed  to  indicate  a  reactor 
«.25). 

We  are  making  no  changes  based  on 
this  comment.  The  data  supplied  by  the 
developer  of  the  test  showed  no 
statistical  difference  in  specificity  and 
sensitivity  between  the  PCFIA  and  CF 
tests  for  samples  testing  positive. 
Although  running  two  or  more  types  of 
tests  concurrently  might  provide  an 
increased  combined  sensitivity,  the 
increase  with  regard  to  the  PCFIA 
would  likely  be  slight. 

The  same  commenter  expressed 
concern  regarding  how  the  test  would  be 
interpreted,  stating  that  because  control 
samples  don’t  usually  reveal 
fluctuations  in  the  test’s  sensitivity, 
professional  experience  is  sometimes 
necessary  to  make  an  appropriate 
diagnosis.  We  are  making  no  changes 
based  on  this  comment.  The  designated 
epidemiologist  (an  epidemiologist 
selected  by  the  state  animal  health 
official  and  the  Veterinarian  in  Charge 
to  perform  the  functions  required)  has 
the  authority  to  supplement  the  results 
of  the  test  with  considerations  regarding 
the  individual  animal,  herd  history,  and 
other  epidemiologic  factors  when 
determining  the  brucellosis 
classification  of  cattle  and  bison. 

One  of  the  commenters  favoring 
adoption  of  the  PCFIA  test  as  an  official 
test  expressed  concern  that  the  cost  of 
the  test  might  be  prohibitive.  According 
to  the  commenter,  the  cost  of  the 
required  instrumentation  and  reagents 
would  probably  limit  the  use  of  the  test 
to  one  central  laboratory.  We  are 
making  no  changes  based  on  this 
comment.  Our  inclusion  of  the  PCFIA 
test  as  an  official  test  is  based  on  its 
efficacy  as  a  diagnostic  tool.  If  it  proves 
to  be  prohibitively  expensive,  other 
official  tests  will  still  be  available  for 
use.  As  we  stated  in  the  proposed  rule,  it 
is  expected  that  lower  personnel 
expenses  due  to  the  increased  speed 
and  automation  of  the  test  will  offset  the 
start-up  and  recurring  costs. 

Based  on  the  rationale  set  forth  in  the 
proposal  and  in  this  document,  we  are 
adopting  the  provisions  of  the  proposal 
as  a  final  rule,  with  the  changes  noted. 
Additionally,  we  are  including  the 
PCFIA  test  in  the  list  of  official  tests  at 
§  78.1(a)(10)  of  the  regulations,  rather 
than  at  §  78.1(a)(9)  as  proposed.  This 
change  is  necessary  because  another 
test  was  added  at  §  78.1(a)(9)  between 


the  time  the  April  12  proposed  rule  was 
published  and  publication  of  this  final 
rule.  We  are  also  redesignating 
§  78.1(a)(10)  of  the  current  regulations  as 
§  78.1(a)(ll). 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  “major  rule.’’  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Maneigement  and  Budget  has  waived  its 
review  process  required  by  Executive 
Order  12291. 

This  action  will  only  provide  an 
additional  official  brucellosis  test  for 
cattle  and  bison  as  an  option  for  use  in 
determining  whether  an  animal  is 
infected  with  the  disease.  The  testing 
requirements  for  brucellosis  will  not 
change.  Moreover,  use  of  the  PCFIA  test 
will  not  affect  the  market  price  of  the 
animals  tested.  Although  more  rapid 
testing  may  allow  faster  marketing,  the 
economic  effect  on  owners  of  cattle  or 
bison  will  not  be  significant.  Nor  will  the 
inclusion  of  the  PCFIA  test  as  an  official 
test  have  a  significant  economic  effect 
on  laboratories.  Although  the  cost  of  this 
test  may  be  more  than  that  for  other 
official  tests,  due  to  the  need  for  new 
equipment  and  to  higher  reagent  costs, 
lower  personnel  expenses  due  to  the 
increased  speed  and  automation  of  the 
test  are  expected  to  offset  the  start-up 
and  recurring  costs.  Other  official  tests 
will  still  be  available  to  those 
laboratories  where  the  PCFIA  test  is  not 
used. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
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Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
imder  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V.) 

Effective  Date 

The  Administrator,  Animal  and  Plant 
Health  Inspection  Service,  has 
determined  that  this  rulemaking 
proceeding  should  be  expedited  by 
making  it  effective  upon  publication. 
Inclusion  of  the  PCFIA  test  as  an  official 
test  for  brucellosis  in  cattle  and  bison 
will  allow  those  laboratories  that  choose 
to  use  the  test  to  conduct  testing  that  is 
faster,  more  sensitive,  and  more  specific 
than  many  of  the  official  laboratory 
tests  currently  being  used.  Some 
laboratories  already  have  the  equipment 
necessary  to  conduct  the  PCFLA  test,  are 
currently  using  the  test  with  regard  to 
intrastate  movement  of  cattle,  and  could 
begin  using  the  test  for  interstate 
movement  without  purchasing  new 
equipment.  Delaying  the  effective  date 
of  this  rule  would  create  an  unnecessary 
delay  in  the  use  of  the  PCFIA  test. 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Brucellosis,  Cattle, 
Hogs,  Quarantine,  Transportation. 

PART  78— BRUCELLOSIS 

Accordingly,  9  CFR  Part  78  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  78 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  lll-114a-l,  114g,  115, 
117, 120, 121, 123-126, 134b,  134f;  7  CFR  2.17, 
2.51,  and  371.2(d]. 

2.  In  §  78.1,  the  definition  of  “official 
test”  is  amended  by  redesignating 
paragraph  (a)(10)  as  paragraph  (a)(ll], 
and  by  adding  a  new  paragraph  (a)(10] 
to  read  as  follows: 

§78.1  Definitions. 

***** 

Official  test. 

(a)  *  *  * 

(10)  Particle  concentration 
fluorescence  immunoassay  (PCFIA)  test. 
An  automated  serologic  test  to 
determine  the  brucellosis  disease  status 
of  test-eligible  cattle  and  bison  when 
conducted  according  to  instructions 
approved  by  Veterinary  Service.  Cattle 
and  bison  are  classified  according  to  the 
following  ratio  between  the  test  sample 


and  a  known  negative  sample  (S/N 
ratio): 


S/N  Ratio 

Classification 

Greater  than  .70 . 

Negative. 

.26  to  .70 . 

Suspect 

.25  Of  lower . 

Reactor. 

***** 

Done  in  Washington,  DC,  this  30th  day  of 
August,  1988. 

James  W.  Glosser, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  88-20057  Filed  9-1-88:  8:45  am] 
BILUNG  CODE  3410-34-M 


9  CFR  Part  92 
IDocket  No.  88-130] 

Restrictions  on  Importation  of  Horses 
From  Switzerland 

agency:  Animal  and  Plant  Inspection 
Service,  USDA. 

action:  Affirmation  of  interim  rule. 

summary:  We  are  affirming  without 
change  an  interim  rule  that  amended  the 
regulations  by  adding  Switzerland  to  the 
list  of  countries  in  which  contagious 
equine  metritis  (CEM)  exists.  Because 
Switzerland  is  no  longer  free  of  CEM, 
we  are  restricting  the  importation  of 
certain  horses  from  that  country  to 
prevent  the  livestock  of  the  United 
States  fi'om  contracting  the  disease. 

Stallions  and  mares  from  Switzerland 
that  are  older  than  731  days  will  not  be 
permitted  into  the  United  States  under 
standard  3-day  quarantine  and  testing 
procedures.  Instead,  they  must  be  tested 
and  treated  in  accordance  with 
procedures  established  to  qualify 
stallions  and  mares  from  CEM-affected 
countries  for  importation  into  the  United 
States. 

We  took  this  action  in  response  to 
information  from  Swiss  animal  health 
officials,  confirming  their  finding  of  CEM 
on  April  28, 1988. 

EFFECTIVE  DATE:  October  3, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Harvey  A.  Kryder,  Senior  Staff 
Veterinarian,  Import-Export  and 
Emergency  Planning  Staff,  VS,  AWIIS, 
USDA,  Room  810,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
301-43fr-8695. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  on  animal 
importations  in  9  CFR  Part  92  (referred 
to  below  as  the  regulations)  restrict  the 
importation  of  horses  that  could 


introduce  various  diseases,  including 
contagious  equine  metritis  (CEM),  into 
the  United  States.  CEM,  a  venereal 
disease,  affects  horses’  fertility  and 
breeding. 

Section  92.2(i)(l)  lists  the  countries  in 
which  CEM  exists  and,  with  certain 
exceptions,  prohibits  importation  of 
horses  fi'om  those  countries  and  horses 
that  have  been  in  any  of  those  countries 
within  the  12  months  immediately 
preceding  their  export  to  the  United 
States. 

In  an  interim  rule  that  was  effective 
May  27, 1988,  and  published  in  the 
Federal  Register  on  June  3, 1988  (53  FR 
20306-20307,  Docket  Number  88-092), 
we  added  Switzerland  to  the  list  of 
countries  in  which  CEM  exists.  We  took 
this  action  in  response  to  information 
from  Swiss  animal  health  officials, 
confirming  their  finding  of  CEM  on  April 
28, 1988.  Comments  on  the  interim  rule 
were  required  to  be  postmarked  or 
received  on  or  before  August  2, 1988.  We 
did  not  receive  any  comments.  The  facts 
presented  in  the  interim  rule  still 
provides  a  basis  for  the  rule. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it  is 
not  a  “major  rule."  Based  on  information 
compiled  by  the  Department,  we  have 
determined  that  this  rule  will  have  an 
effect  on  the  economy  of  less  than  $100 
million;  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions;  and  will  not  cause  a 
significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

Stallions  and  mares  from  Switzerland 
that  are  older  than  731  days  must 
undergo  testing  and  treatment  in 
Switzerland  and  the  United  States  that 
is  more  extensive  than  is  standard 
during  a  3-day  quarantine.  The  extra 
time  required  for  this  additional  testing 
and  treatment  will  delay  the  horses’ 
importation  into  this  country;  it  will 
therefore  increase  the  cost  to  importers 
of  horses  from  Switzerland.  However,  of 
the  approximately  22,000  horses 
imported  into  the  United  States  in  1987, 
only  56  came  from  Switzerland.  We 
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estimate  that  fewer  than  half  of  these 
would  fall  into  the  category  of  animals 
affected  by  this  interim  rule.  We 
therefore  expect  this  rule  to  have  little 
or  no  effect  on  importers.  Those 
deterred  by  the  cost  of  testing  and 
quarantining  a  stallion  or  mare  affected 
by  this  interim  rule  could,  instead, 
import  geldings  or,  for  breeding,  horses 
younger  than  731  days.  Alternatively, 
they  could  import  horses  from  any  CEM- 
free  country. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.). 

Executive  Order  12372 

This  program/ activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
state  and  local  ofHcials.  (See  7  CFR  Part 
3015,  Subpart  V.) 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases,  Canada,  Imports, 
Livestock  and  livestock  products, 
Mexico,  Poultry  and  poultry  products, 
Quarantine,  Transportation,  Wildlife. 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  9  CFR  Part  92  and 
that  was  published  at  53  FR  20306-20307 
on  June  3, 1988. 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306;  21 
U.S.C.  102-105,  111,  134a,  134b,  134c,  134d, 
134f,  and  135:  31  U.S.C.  9701;  7  CFR  2.17, 2.51, 
and  371.2(d). 

Done  in  Washington,  DC,  this  29th  day  of 
August,  1988. 

James  W.  Glosser, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  88-20059  Filed  9-1-88;  8:45  am] 
BtLUNG  CODE  3410-34-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  88-NM-20-AD:  Arndt.  39-6013] 

Airworthiness  Directives;  CASA  Modei 
C-212  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

summary:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  CASA  Model  C-212  series 
airplanes,  which  currently  requires 
replacement  of  certain  elevator  rudder, 
and  aileron  trim  control  system  rods, 
levers,  links,  and  tabs.  That  action  was 
prompted  by  an  FAA  determination 
that,  in  the  event  of  certain  failures  in 
these  control  systems,  the  potential 
exists  for  damage  to  the  airframe  due  to 
flutter.  This  amendment  requires  the 
addition  of  two  collars  to  the  aileron 
trim  tab  control.  These  collars  are 
necessary  to  properly  secure  the  pins 
and  bolts.  The  applicability  statement  is 
also  revised  to  include  all  U.S. 
registered  CASA  Model  C-212  series 
airplanes. 

date:  Effective  October  11, 1988. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Construcciones  Aeronauticas  S.A., 
(CASA)  Getafe,  Madrid,  Spain.  This 
information  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Armella  Donnelly,  Standardization 
Branch,  ANM-113;  telephone  (206)  431- 
1967.  Mailing  address:  FAA,  Northwest 
Mountain  Region,  17900  Pacific  Highway 
South,  C-68966,  Seattle,  Washington 
98168. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  by  revising  AD  87- 
18-08,  Amendment  39-5724  (52  FR  35233; 
September  18, 1987),  applicable  to  Model 
C-212  series  airplanes,  to  require  the 
addition  of  two  collars  to  the  aileron 
trim  tab  control,  and  to  expand  the 
applicability  to  include  all  U,S.- 
registered  CASA  Model  C-212  series 
airplanes,  was  published  in  the  Federal 
Register  on  May  25, 1988  (53  FR  18855). 

Interested  parties  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 


The  commenter  noted  that  in  the 
preamble  to  the  Notice,  the  statement 
“This  airplane  model  is  manufactured  in 
the  United  Kingdom  and  Indonesia 

*  *  should  have  read  “*  *  * 
manufactured  in  Spain  and  Indonesia 

*  *  The  FAA  concurs  that  the 
country  of  manufacture  was 
misidentified  and  has  revised  the 
statement  accordingly,  as  indicated 
below. 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

This  airplane  model  is  manufactured 
in  Spain  and  Indonesia  and  type 
certificated  in  the  United  States  under 
the  provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreements. 

It  is  estimated  that  44  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  180  manhours 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  cost 
will  be  $40  per  manhour.  Based  on  these 
figures,  the  total  cost  impact  of  this  AD 
to  U.S.  operators  is  estimated  to  be 
$316,800. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
the  authority  in  the  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  the  reasons  discussed  above,  the 
FAA  has  determined  that  this  regulation 
is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979)  and  it  is  further  certified  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
that  this  rule  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
because  few,  if  any,  CASA  Model  C-212 
are  operated  by  small  entities.  A  final 
evaluation  has  been  prepared  for  this 
regulation  and  has  been  placed  in  the 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  §  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  as  follows; 
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PART  39— [AMENDED] 

1.  The  authority  citation  of  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a).  1421  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89. 

§  39.13  [Amended] 

2.  By  revising  AD  87-18-08, 
Amendment  39-5724  (52  FR  35233; 
September  18, 1987],  by  expanding  the 
applicability  statement,  adding  new 
paragraph  B.,  and  redesignating  existing 
paragraphs  B.  and  C.  as  C.  and  D., 
respectively,  to  read  as  follows: 

CASA:  Applies  to  all  CASA  Model  C-212 
series  airplanes,  certificated  in  any 
category.  Compliance  is  required  by 
April  19, 1989,  unless  previously 
accomplished. 

To  prevent  airframe  damage  due  to  flutter 
caused  by  certain  single  failure  conditions  of 
the  trim  control  system,  accomplish  the 
following: 

A.  Replace  elevator,  rudder,  and  aileron 
trim  control  system  components,  in 
accordance  with  CASA  Service  Bulletin  212- 
27-25,  Revision  2,  dated  October  23, 1985. 

B.  Install  two  collars  on  the  aileron  control 
system,  in  accordance  with  CASA  Service 
Bulletin  212-27-25,  Revision  4,  dated  October 
28. 1987. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Standardization 
Branch,  ANM-113. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplislment  of  the  modifications  required 
by  this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Contrucciones  Aeronauticas 
S.A.,  Getafe,  Madrid,  Spain.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  at  the  Seattle  Aircraft 
CertiHcation  Office,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

This  amendment  amends  AD  87-18- 
08,  Amendment  39-5724. 

This  amendment  becomes  effective 
October  11, 1988. 

Issued  in  Washington,  DC.,  on  August  25, 
1988. 

M.C.  Beard, 

Director,  Office  of  Airworthiness. 

[FR  Doc.  88-19951  Filed  9-1-88;  8:45  am] 
BILLING  CODE  4910-13-M 


14  CFR  Part  97 

[Docket  No.  25681;  Amdt  No.  1781] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA],  DOT. 

ACTION:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs]  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 

These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  fli^t 
operations  under  instrument  fli^t  rules 
at  the  affected  airports. 

DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue  SW., 

Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  ^e  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200],  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  K.  Funai,  Flight  Procedures 
Standards  Branch  (AFS-230],  Air 


Transportation  Division,  Office  of  Flight 
Standards,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202]  267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97] 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procedures  (SIAPs].  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a],  1  CFR  Part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FARs].  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3, 8260-4, 
and  8260-5.  Materials  incorporated  by 
reference  are  available  for  examination 
or  purchase  as  stated  above. 

TTie  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
document  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR]  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  elective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC]  Notice  to  Airmen 
(NOTAM]  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs].  In  developing  these 
SIAPs,  the  TERPS  criteria  were  applied 
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to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  and 

- contrary  to  the  public  intere'sTahd," 

where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  efiective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a  “major 
rule"  imder  Executive  Order  12291;  (2)  is 
not  a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Approaches,  Standard  instrument. 
Incorporation  by  reference. 

Robert  L.  Goodrich, 

Director  of  Flight  Standards. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Peirt  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.M.T.  on  the  dates 
specified,  as  follows: 

PART  97— [AMENDED] 

1.  The  authority  citation  for  Part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1348, 1354(a),  1421,  and 
1510;  49  U.S.C.  106(g]  (revised.  Pub.  L  97-449, 
January  12, 1983;  and  14  CFR  11.49(b)(2)). 

§§  97.23, 97.25, 97.27, 97.29, 97.31, 97.33, 
97.35  [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN;  and  VOR/DME  or 
TACAN:  §  97.25  LOG,  LOC/DME,  LDA, 
LDA/DME,  SDF,  SDF/DME;  §  97.27 
NDB,  NDB/DME;  §  97.29  ILS,  ILS/DME, 
ISMLS,  MLS,  MLS/DME,  MLS/RNAV; 

§  97.31  RADAR  SIAPs;  §  97.33  RNAV 
SIAPs;  and  §  97.35  COPTER  SIAPs, 
identified  as  follows; 

*  *  *  Effective  October  20, 1988 
Cordova,  AK — Cordova  Mile  13.  NDB-A, 

Arndt.  5,  Cancelled 


Cordova,  AK — Cordova  Mile  13,  ILS/DME 
RWY  27,  Arndt.  6 

Nenana,  AK — Nenana  Muni,  NDB-A,  Arndt. 

2,  Cancelled 

Flippin.  AR — Marion  County  Regional,  VOR- 
A,  Arndt.  12 

Mountain  Home,  AR — ^Baxter  County 
Regional,  VOR-A  Arndt.  8 
Greeley,  CO — Greeley-Weld  County,  VOR  or 
TACAN-A,  Arndt.  7 

Greeley,  CO— Greeley-Weld  County,  NDB 
RWY  9,  Arndt.  1 

Greeley,  CO — Greeley-Weld  County,  ILS 
RWY  9,  Arndt.  3 

Bartow,  FL — ^Bartow  Muni,  VOR/DME  RWY 
9L,  Arndt.  1 

Marathon,  FL — ^Marathon,  NDB  RWY  7, 

Arndt.  2 

Idaho  Falls,  ED — Fanning  Field,  VOR  RWY  2, 
Arndt.  5 

Idaho  Falls,  ID — Fanning  Field,  VOR  RWY 
20.  Arndt.  8 

Idaho  Falls,  ID — Fanning  Field,  LOC  BC  RWY 
2,  Arndt  3 

Idaho  Falls.  ID — ^Fanning  Field,  NDB  RWY  20, 
Arndt  8 

Idaho  Falls,  ID — Fanning  Field,  ILS  RWY  20, 
Amdt  7 

Rexburg.  ID — Rexburg-Madison  County,  VOR 
RWY  35.  Amdt.  2 

Las  Vegas,  NM — Las  Vegas  Muni,  VOR  RWY 
2,  Amdt.  9 

Las  Vegas,  NM — Las  Vegas  Muni,  VOR  RWY 
20,  Amdt.  4 

Elmira,  NY — Elmira/Coming  Regional,  NDB 
RWY  24.  Amdt  13 

Elmira,  NY — ^Elmira/Coming  Regional,  ILS 
RWY  24.  Amdt.  15 

Elizabeth  City,  NC — ^Elizabeth  City  CG  Air 
Station/Muni,  NDB  RWY  10,  Orig. 
Greensboro,  NC — ^Piedmont  Triad 
International,  VOR  RWY  5,  Amdt.  11 
Greensboro,  NC — Piedmont  Triad 
International,  ILS  RWY  5,  Amdt.  3 
Dickinson,  ND — Dickinson  Muni,  VOR-A, 
Amdt  3 

Dickinson,  ND — Dickinson  Muni,  ILS/DME 
RWY  32.  Amdt  2 

Dickinson,  ND — ^Dickinson  Muni,  RNAV 
RWY  14.  Amdt  3 

Millersburg,  OH — Holmes  County,  VOR-A, 
Amdt.  6 

Millersburg,  OH — Holmes  County,  NDB  RWY 
27,  Amdt.  5 

Newark,  OH — Newark-Heath,  VOR-A,  Amdt. 
10 

Newark,  OH — Newark-Heath,  SDF  RWY  9, 
Amdt.  2 

Newark,  OH — Newark-Heath,  NDB  RWY  9, 
Amdt.  4 

Newark.  OH— Newark-Heath,  RNAV  RWY 
27.  Amdt.  4 

Willard.  OH— Willard.  VOR-A.  Amdt.  5 
Aguadilla,  PR — ^Borinquen,  NDB  RWY  08, 
Orig.,  Cancelled 

Laurens,  SC — ^Laurens  County,  NDB  RWY  7, 
Amdt.  1 

Fort  Stockton,  TX — ^Fort  Stockton-Pecos 
Coimty,  VOR/DME-A,  Amdt.  5 
Fort  Stockton,  TX — ^Fort  Stockton-Pecos 
County,  VOR  RWY  12.  Amdt.  7 
Friday  Harbor,  WA — Friday  Harbor, 
RADAR-1,  Amdt.  1 

Elkins,  WV — ^Elkins-Randolph  Cnty-Jennings 
Randolph  Fid,  LDA-C,  Amdt.  5 


Elkins,  WV — Elkins-Randolph  Cnty-Jennings 
Randolph  Fid,  NDB-A,  Amdt.  4 

Casper,  WY — Natrona  County  Inti,  VOR/ 
DME  RWY  3,  Amdt.  2 

Casper,  WY — Natrona  County  Inti,  VOR 
RWY  21,  Amdt.  15,  Cancelled 

Casper,  WY — Natrona  County  Inti,  VOR/ 
DME  or  TACAN  RWY  21,  Amdt.  6 

Casper,  WY — Natrona  County  Inti  LOC  BC 
RWY  26.  Amdt.  17 

Casper,  WY — Natrona  County  Inti,  NDB 
RWY  8,  Amdt.  13 

Casper,  WY — Natrona  County  Inti,  ILS  RWY 
3,  Amdt.  3 

Casper,  WY — Natrona  County  Inti,  ILS  RWY 
8,  Amdt.  23 

Casper,  WY — ^Natrona  County  Inti,  RADAR- 
1,  Amdt.  2 

*  *  *  Effective  September  22, 1988 

New  Haven,  CT — ^Tweed-New  Haven.  VOR- 
A,Orig. 

Keystone  Heights,  FL — Keystone  Airpark, 
VOR/DME  RWY  4.  Orig. 

Kenosha,  WI— Kenosha  Muni.  NDB  RWY  14. 
Amdt.  9,  Cancelled 

[FR  Doc.  88-19954  Filed  9-1-88;  8:45  amj 

BILLING  CODE  4910-13-M 


14  CFR  Part  39 

[Docket  No.  88-CE-24-AD;  Amdt  39-6014] 

Airworthiness  Directives;  Cessna 
Model  208B  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD), 
applicable  to  Cessna  Model  208B 
airplanes,  which  requires  the  elevator 
static  balance  to  be  established  within 
the  correct  limits.  The  FAA  had 
determined  that  these  airplanes  may 
have  been  manufactured  with  an 
improper  static  balance  of  the  elevators. 
The  proposed  actions  will  preclude 
possible  elevator  flutter  and  the 
resultant  structural  damage  and  loss  of 
control. 

DATES:  September  30, 1988. 

Compliance:  As  prescribed  in  the 
body  of  the  AD. 

ADDRESSES:  Cessna  Service  Bulletin  (S/ 
B)  CAB  8&-27,  dated  August  19. 1988, 
applicable  to  this  AD  may  be  obtained 
fi'om  the  Cessna  Aircraft  Company 
Customer  Services,  P.O.  Box  7704, 
Wichita,  Kansas  67277;  telephone 
number  (316)  946-7550.  This  information 
may  be  examined  at  the  Rules  Docket, 
Office  of  the  Regional  Counsel,  Room 
1558,  601  East  12th  Street,  Kansas  City, 
Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  W.  Haig,  Aerospace  Engineer, 
FAA.  ACE-120W.  Room  100, 1801 
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Airport  Road,  Wichita,  Kansas  67209; 
telephone  number  (316)  946-4409. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
had  determined  that  the  elevators  on 
certain  Cessna  Model  208B  airplanes 
may  not  have  been  manufactured  with 
the  correct  static  balance.  Flutter 
analysis  indicates  these  elevators  are 
flutter  free  in  normal  operation  but 
potentially  unstable  if  ice  build-up  were 
to  occur  during  flight  into  icing 
conditions;  Elevator  flutter  could  cause 
structural  failure  and  result  in  loss  of  the 
airplane.  Therefore,  to  preclude  this 
instability,  proper  elevator  balance  must 
be  assured.  As  a  result,  Cessna  has 
issued  S/B  CAB  88-27,  dated  August  19, 
1988,  which  specifies  static  balance  and 
rebalance  procedures  for  the  affected 
airplanes. 

Since  the  FAA  has  determined  that 
the  unsafe  condition  described  herein  is 
likely  to  exist  or  develop  in  other 
airplanes  of  the  same  type  design,  an 
AD  is  being  issued  requiring  the  elevator 
static  balance  to  be  checked  on  certain 
Cessna  Model  208B  airplanes,  and 
changed  if  required.  Because  an 
emergency  condition  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are  impractical 
and  contrary  to  the  public  interest,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

The  regulations  set  forth  in  this 
amendment  are  promulgated  pursuant  to 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq.],  which  statute  is  construed  to 
preempt  State  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulation  does  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  is  not  major  under  Section  8  of 
Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
further  determined  that  this  document 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979).  If  this 
action  is  subsequently  determined  to 
involve  a  significant  regulation,  a  final 
regulatory  evaluation  or  analysis,  as 
appropriate,  will  be  prepared  and 
placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  in  not 
required).  A  copy  of  it,  when  filed,  may 


be  obtained  by  contacting  the  Rules 
Docket  imder  the  caption  “ADDRESSES” 
at  the  location  identified. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  the  Administrator,  the 
Federal  Aviation  Administration 
amends  §  30.13  of  Part  39  of  the  FAR  as 
follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  48  U.S.C.  1354(a),  1421,  and  1423; 
49  U.S.C.  106(g)  (Revised.  Pub.  L  97-449, 
January  12, 1983);  and  14  CFR  11.89 

§  39.13  [Amended] 

2.  By  adding  the  following  new  AD: 

Cessna:  Applies  to  Model  208B  (Serial 
Numbers  208B0001  through  208B0106) 
airplanes  certificated  in  any  category. 

Compliance:  Required  within  the  next  50 
hours  time-in-service  after  effective  date  of 
this  AD,  unless  already  accomplished. 

To  prevent  possible  elevator  flutter, 
accomplish  the  following: 

(a)  Check  both  elevators  for  correct 
balance  in  accordance  with  the  procedures 
given  in  Cessna  Service  Bulletin  CAB  88-27, 
dated  August  19, 1988.  If  any  elevator  is  out 
of  balance,  prior  to  further  flight  rebalance 
the  elevator  in  accordance  with  the 
instructions  and  the  criteria  contained  in  the 
above  Service  Bulletin. 

Note:  The  elevator  balance  limits  currently 
shown  in  the  Maintenance  Manual  for  the  208 
series  airplane  are  not  applicable  to  the  208B. 

(b)  Airplanes  may  be  flown  in  accordance 
with  FAR  21.197  to  a  location  where  this  AD 
may  be  accomplished. 

(c)  An  equivalent  means  of  compliance 
with  this  AD  may  be  used  if  approved  by  the 
Manager,  Wichita  Aircraft  Certification 
Office,  FAA,  1801  Airport  Road,  Room  100, 
Wichita,  Kansas  67208;  telephone  (316)  946- 
4400. 

All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document(s) 
referred  to  herein  upon  request  to 
Cessna  Aircraft  Co.,  Customer  Services, 
P.O.  Box  7704,  Wichita,  Kansas  67277; 
telephone  number  (316)  946-7550;  or  may 
examine  the  document(s)  referred  to 
herein  at  FAA,  Office  of  the  Regional 
Counsel,  Room  1558,  601  East  12th 
Street,  Kansas  City  Missouri  64106. 

This  amendment  becomes  elective  on 
October  3, 1988. 


Issued  in  Washington  DC,  on  August  26. 
1988. 

M.C  Beard, 

Director,  Office  of  Airworthiness. 

(FR  Doc.  88-19952  Filed  9-1-88;  8:45  am] 
BILUNG  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  88-AGL-10] 

Establishment  of  Transition  Area; 
Kenosha,  Wl 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

summary:  The  nature  of  this  action  is  to 
establish  the  Kenosha,  WI,  transition 
area  to  accommodate  a  new  VOR 
Runway  24R  Standard  Instnunent 
Approach  Procedure  (SLAP)  to  Kenosha 
Municipal  Airport,  Kenosha,  WI.  The 
intended  effect  of  this  action  is  to  ensure 
segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
conditions  from  other  aircraft  operating 
under  visual  weather  conditions  in 
controlled  airspace. 

EFFECTIVE  DATE:  0901  UTC,  December 
15. 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  G.  Hale,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (312)  694-7360. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Tuesday,  June  21, 1988,  the  Federal 
Aviation  Administration  (FAA) 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  establish  a  transition  area 
airspace  near  Kenosha,  WI  (53  FR 
23257). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  conunents  objecting  to  the  proposal 
were  received. 

Except  for  editorial  changes,  this 
amendment  is  the  same  as  that 
proposed  in  the  notice.  Section  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Handbook  7400.6D  dated  January  4, 

1988. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations 
establishes  a  transition  area  airspace 
near  Kenosha,  WI. 


34042  Federal  Register  /  Vol.  53,  No.  171  /  Friday,  September  2,  1988  /  Rules  and  Regidations 


TIm  development  of  a  new  VOR 
Runway  24R  SIAP  requires  that  the  FAA 
designate  airspace  to  ensure  that  the 
procedure  will  be  contained  within 
controlled  airspace.  Hie  minimum 
descent  altitude  for  this  procedure  may 
be  established  below  the  floor  of  the 
700-foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  area  which  will 
enable  other  aircraft  to  circumnavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  rule 
requirements. 

The  FAA  has  detennined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  i^ich  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore — (1)  is  not  a  “major  rule” 
imder  Executive  Order  12291;  (2]  is  not  a 
“significant  rule”  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluati(Hi  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine  matter 
that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
numbo'  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended  as  follows: 

PART  TWAMENDEO] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  134S(a),  1354(b],  ISIO; 
E.0. 10854;  49  U£C.  106(g)  (Revised  Pub.  L 
97-449.  January  12, 1983);  14  CFR  11.89. 

§71.181  [Amended] 

2.  Section  71.181  is  amended  as 
follows: 

Kenosha,  WI  (New] 

That  airspace  extending  upward  horn  700 
above  the  surface  within  an  8.5  mile  radius  of 
Kenosha  Municipal  Airport,  Kenosha,  WI 
(Ut.  42'35'43"N.,  Long.  87'’55'39"W.): 
excluding  the  portions  which  overlie  the 
Chicago,  IL,  and  Kfilwaukee,  WI,  transition 
areas. 


Issued  in  Des  Maines,  Illinois,  on  August 
23, 1988. 

Teddy  W.  Burcham, 

Manager,  Air  Traffic  Division. 

[FR  Doc  88-19955  Filed  9-1-86;  8:45  am] 
BILUNG  CODE  4910-13-M 


14  CFR  Part  71 

[Airapace  Docket  No.  88-ASO-14] 

Alteration  of  VOR  Federal  Airways; 
Cape  Canaveral,  FL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  Several  restricted  areas 
located  in  the  vicinity  of  Cape 
Canaveral,  FL,  were  realigned  and 
renumbered.  Federal  Airways  V-3,  V- 
437  and  V-533  are  affected  by  changes 
to  those  restricted  areats,  and  portions  of 
these  airways  are  amended  by  changing 
the  segments  that  are  affected  by  the 
“exclusionary”  dause  changes.  This 
action  amends  editorial  portions  by 
correcting  the  exdusionary  portions  of 
these  descriptions. 

DATES:  Effective  date — 0901 UTC, 
October  20, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lewis  W.  Still,  Airspace  Branch  (ATO- 
240],  Airspace — ^Rules  and  Aeronautical 
Information  Division,  Air  Traffic 
Operations  Service,  Fed^al  Aviation 
Administration.  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-9250. 

The  Rule 

The  purpose  of  this  amendment  to 
Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71]  is  to  amend 
the  portions  of  V-3,  V-437  and  V-533 
which  fall  within  restricted  areas  and 
does  not  affect  current  alignment  of  the 
airways.  Several  restricted  areas 
located  in  Cape  Canaveral,  FL.  were 
previously  realigned  and  renumbered 
(53  FR  6796).  Section  71.123  of  Part  71  of 
the  Federal  Aviation  Regulations  was 
republished  in  Handbook  7400.6D  dated 
January  4, 1988. 

Since  this  action  is  a  minor 
amendment  in  which  the  public  would 
not  be  particularly  interested,  I  find  that 
notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  uimecessary  and 
impracticable. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  tedmical  regulations  for  which 
frequent  and  routine  amendments  are 


necessary  to  keep  them  operationally 
current  It  therefore — (1)  is  not  a  “major 
rule”  under  Executive  Order  12291;  (2)  is 
not  a  “signiflcant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Febniaiy  26, 1979);  and  (3) 
does  not  weurant  pr^aration  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

list  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  VOR  Federal 
airways. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  as  follows: 

PART  71— DESIGNATION  OF  FEDERAL 
AIRWAYS,  AREA  LOW  ROUTES, 
CONTROLLED  AIRSPACE,  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  1348(a],  1354(a),  1510; 
E.0. 10854;  49  U.S.C.  106(g)  (Revised  Pub.  L 
97-449,  Jaruary  12. 1983):  14  (3FR  11.89. 

§71.123  [Amended] 

2.  Section  71.123  is  amended  as 
follows; 

V-3  [Amended] 

By  removing  all  after  the  words  “PQ, 
Canada.”  and  sid)8tituting  die  words  "The 
airspace  within  R-2916,  R-2934,  R-2935  and 
within  Canada  is  excluded." 

V-437  (Amended] 

By  adding  the  following  to  the  end  of  the 
current  descrqition  “Ihe  airspace  within  R- 
2935  is  excluded.” 

V-53S  lAmended] 

By  adding  the  following  to  the  end  of  the 
current  description  "The  airspace  within  R- 
2935  is  excluded." 

Issued  in  Washington,  OC,  on  August  16, 
1988. 

William  C.  Davis, 

Acting  Manager,  Airspace — Hales  and 
Aeronauticai Information  Division. 

[FR  Doc.  88-19956  Filed  9-1-88;  8:45  am] 
BILUNG  CODE  4910-13-M 
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14CFRPart99 

[Docket  No.  25113;  Arndt  No.  99-13] 

Security  Control  of  Air  Traffic; 
Modification  of  the  U.S.  Air  Defense 
identification  Zones 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule;  correction. 

summary:  On  May  20, 1988,  the  FAA 
published  a  hnal  rule  modifying  the  U.S. 
Air  Defense  Identification  Zones  (ADIZ) 
(53  FR 18216).  This  action  corrects  the 
name  of  the  ADIZ  surrounding  the 
Contiguous  United  States  and  corrects  . 
an  error  in  the  description  of  that  ADIZ. 
EFFECTIVE  DATE:  June  30, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Reginald  C.  Matthews,  Air  Traffic 
Rules  Branch,  ATO-230,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 

Washington,  DC  20591,  telephone  (202) 
267-8783. 

SUPPLEMENTARY  INFORMATION: 

Adoption  of  the  Corrections 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Docket  No.  25113; 

Arndt.  No.  99-13,  as  published  May  20, 
1988  (53  FR  18216]  is  corrected  as 
follows: 

PART  99— [AMENDED] 

1.  Section  99.42  on  page  18217,  in  the 
second  column,  table  of  contents  under 
Subpart  B — ^Designated  Air  Defense 
Identification  Zone,  is  revised  to  read  as 
follows:  “§  99.42  Contiguous  U.S.  ADIZ.” 

2.  Section  99.42  on  page  18218,  in  the 
third  column,  is  revised  to  read  as 
follows: 

“§  99.42  Contiguous  U.S.  ADIZ . 

(a)  The  area  bounded  by  a  line  from 
26*00'N,  96°35'W;  26'’00'N,  95"00’W; 
26°30'N,  95°(X)'W;  then  along  26‘’30'N  to 
26’30'N,  84*00'W;  24'’00'N,  83°00'W; 
24°00'N,  80"00'W:  24*00'N,  79“25'W; 
25*40'N,  79-25'W:  27*30'N,  78‘’50'W; 
30"45'N,  74'‘00'W:  39"30’N,  63*45'W; 
43'’00'N,  65'’48’W:  41'’15'N,  69'’30'W; 
40'’32’N,  72"15'W:  39"55'N,  73'00'W; 
39'“38'N,  73“00'W;  39'’36'30'N, 
73'40'30'W:  39°30’N,  73"45'W;  37°00'N, 
75'30'W:  36"10'N,  75°10'W;  35'‘10'N, 
75°10'W;  32'01'N,  80*32'W;  30'’50'N, 
80°54'W;  30'05'N,  81°07'W;  27"59'N, 
79*23'W:  24”49'N,  80°00'W;  24“49'N, 
80'’55'W;  25"10'N,  81“12'W:  then  along  a 
line  3  nautical  miles  fi'om  the  shoreline 
to  25"45'N,  81"27'W;  25'’45'N,  82'’07'W; 
28°55'N,  83“30'W;  29'’20'N,  85*00'W; 
30’’00'N,  86°00'W;  30°00'N,  88“30'W; 
29°00'N,  89'‘(X)'W;  28'’45'N,  90'‘00'W; 
29*26’N,  94°00'W:  28'’42'N,  95'17'W; 


28*05'N,  96’30'W;  26'’25'N,  96”30'W; 
26*00'N,  96*35'W;  25'58'N,  to  97’07'W; 

(b)  The  area  bounded  by  a  line  from 
32*32'03'N,  lir07'25'W;  32‘30'N, 
117*20'W;  32*00'N,  118°24’W;  30*45'N, 
120*50'W;  29*00'N,  124*00'W;  37*42'N, 
130‘40’W;  48*20’N,  132*00'W;  48’20'N, 
128"00'W;  48*30'N,  125’00’W;  48*29'38'N, 
124*43'35'W;  48'’00'N,  125*15'W;  46"15'N, 
124*30'W;  43*00'N,  124*40'W;  40*00'N, 
124*35'W;  38*50'N,  124’00'W;  34*50'N, 
121*10'W;  34'’00'N,  120”30'W;  32*00'N, 
118*24'W;  32*30'N,  117’20'W:  32’32'03‘'N, 
to  117'’07'25'W;  and 

(c)  A  line  extending  from  32*32'03*N, 
117’07*25*W;  eastward  along  the  United 
States-Mexico  Border  to  25°58'00'N, 
97*07'00‘'W.” 

Issued  in  Washington,  DC,  on  August  26, 
1988 

John  H.  Cassady, 

Assistant  Chief  Counsel,  Regulations  and 
Enforcement  Division. 

[FR  Doc.  88-19953  Filed  9-1-88;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  176 
[Docket  No.  86F-04591 

Indirect  Food  Additives:  Paper  and 
Paperboard  Components 

agency:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA]  is  amending  the 
food  additive  regulations  to  provide  for 
the  use  of  maleic  anhydride,  polymer 
with  ethyl  acrylate  and  vinyl  acetate, 
hydrolyzed,  in  the  manufacture  of  paper 
and  paperboard  intended  for  use  in 
contact  with  food.  This  action  responds 
to  a  food  additive  petition  filed  by  Ciba- 
Geigy  Corp. 

DATES:  Effective  September  2, 1988; 
written  objections  and  requests  for  a 
hearing  by  October  3, 1988. 

ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305],  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT. 

Vir  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-335],  Food  and 
Drug  Administration,  200  C  Street  SW., 
Washington,  DC  20204, 202-472-5690. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  December  23, 1986  (51  FR  45955],  FDA 
announced  that  a  food  additive  petition 


(Fy^  7B3973]  had  been  filed  by  Ciba- 
Geigy  Corp.,  Three  Skyline  Dr., 
Hawthorne,  NY  10532,  proposing  that 
§  176.170  Components  of  paper  and 
paperboard  in  contact  with  aqueous  and 
fatty  foods  (21  CFR  176.170]  be  amended 
to  provide  for  the  safe  use  of  maleic 
anhydride,  polymer  with  ethyl  acrylate 
and  vinyl  acetate,  hydrolyzed,  as  a 
deposit  control  additive  for  use  in  the 
manufacture  of  paper  and  paperboard 
intended  for  use  in  contact  with  food. 

FDA  has  reviewed  the  safety  of  both 
the  additive  and  the  starting  materials 
used  to  manufacture  the  additive. 
Although  maleic  anhydride,  polymer 
with  ethyl  acrylate  and  vinyl  acetate, 
hydrolyzed,  has  not  been  found  to  cause 
cancer,  it  has  been  found  to  contain 
minute  amoimts  of  unreacted  ethyl 
acrylate,  a  carcinogenic  reactant  used  in 
the  manufacture  of  the  additive. 

Residual  amounts  of  reactants  and 
manufacturing  aids,  such  as  ethyl 
acrylate,  are  commonly  foimd  as 
contaminants  in  chemical  products, 
including  food  additives. 

I.  Determinatiun  of  Safety 

Under  section  409(c](3](A]  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act]  (21  U.S.C.  348(c](3](A]],  the  so- 
called  “general  safety  clause”  of  the 
statute,  a  food  additive  cannot  be 
approved  for  a  particular  use  imless  a 
fair  evaluation  of  the  data  available  to 
FDA  establishes  that  the  additive  is  safe 
for  that  use.  The  concept  of  safety 
embodied  in  the  Food  Additives 
Amendment  of  1958  is  explained  in  the 
legislative  history  of  the  provision: 
“Safety  requires  proof  of  a  reasonable 
certainty  that  no  harm  will  result  ft-om 
the  proposed  use  of  an  additive.  It  does 
not — and  cannot — require  proof  beyond 
any  possible  doubt  that  no  harm  will 
result  under  any  conceivable 
circumstance.”  (H.  Rept.  2234,  85th 
Cong.,  2d  Sess.  4  (1958]].  This  definition 
of  safety  has  been  incorporated  into 
FDA’s  food  additive  regulations  (21  CFR 
170.3(i]].  The  anticancer  or  Delaney 
clause  of  the  Food  Additives 
Amendment  (section  409(c](3](A]  of  the 
act  (21  U.S.C.  348(c](3](A]])  provides 
further  that  no  food  additive  shall  be 
deemed  to  be  safe  if  it  is  found  to  induce 
cancer  when  ingested  by  man  or  animal. 

In  the  past,  FDA  has  refused  to 
approve  the  use  of  an  additive  that 
contained  or  was  suspected  of 
containing  even  minor  amoimts  of  a 
carcinogenic  chemical,  even  though  the 
additive  as  a  whole  had  not  been  shown 
to  cause  cancer.  The  agency  now 
believes,  however,  that  developments  in 
scientific  technology  and  experience 
with  risk  assessment  procedures  make  it 
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possible  for  FDA  to  establish  the  safety 
of  additives  that  contain  carcinogenic 
chemicals  but  that  have  not  themselves 
been  shown  to  cause  cancer. 

In  the  preamble  to  the  final  rule 
permanently  listing  D&C  Green  No.  6, 
published  in  the  Federal  Register  of 
April  2, 1982  (47  FR 14138),  FDA 
explained  the  basis  for  approving  the 
use  of  a  color  additive  that  had  not  been 
shown  to  cause  cancer,  even  though  it 
contains  a  carcinogenic  in^}urity.  Since 
that  decision,  FDA  has  approved  the  use 
of  other  color  additives  and  food 
additives  on  the  same  basis. 

An  additive  that  has  not  been  shown 
to  cause  cancer,  but  that  contains  a 
carcinogenic  impurity,  may  properly  be 
evaluated  imder  the  general  safety 
clause  of  the  statute  using  risk 
assessment  procedures  to  determine 
whether  there  is  a  reasonable  certainty 
that  no  harm  will  result  fixim  the 
proposed  use  of  the  additive. 

The  agency’s  position  is  supported  by 
Scott  V.  FDA,  728  F.2d  322  (6th  Cir.  1984). 
That  case  invcdved  a  challenge  to  FDA’s 
decision  to  approve  the  use  of  D&C 
Green  No.  5,  which  contains  a 
carcinogenic  chemical  but  has  itself  not 
been  shown  to  cause  cancer.  Relying 
heavily  on  the  reasoning  in  die  agency’s 
decision  to  list  this  color  additive,  the 
U.S.  Court  of  Appeals  for  the  Sixth 
Circuit  rejected  the  challenge  to  FDA’s 
action  and  affirmed  the  listing 
regulation. 

II.  Safety  of  Petitioned  Use 

The  agency  estimated  the  daily  intake 
of  maleic  anhydride,  polymer  with  ethyl 
acrylate  and  vinyl  acetate,  hydrcdyzed, 
on  the  basis  of  several  factors,  including 
the  migration  of  the  additive  under  the 
most  severe  intended  conditions  of  use 
and  the  probable  concentration  of  the 
additive  in  the  daily  diet  from  food- 
contact  articles.  The  agency  estimated 
the  daily  intake  of  the  additive  to  be  66 
micrograms  per  person  per  day  for  a  60- 
kilogram  person. 

FDA  does  not  ordinarily  consider 
chronic  testing  to  be  necessary  to 
determine  the  safety  of  an  additive 
whose  use  will  result  in  such  low 
exposure  levels  (Refs.  1  and  2),  and  the 
agency  has  not  required  such  testing 
here.  However,  the  agency  has  reviewed 
available  data  fi'om  acute  toxicity 
studies,  mutagenicity  studies, 
subchronic  studies,  and  teratology 
studies  on  the  additive.  No  adverse 
effects  were  reported  in  these  studies. 

Because  maleic  anhydride,  polymer 
with  ethyl  acrylate  and  vinyl  acetate, 
hydrolyzed,  which  may  contain  ethyl 
acrylate,  has  not  been  shown  to  cause 
cancer,  the  anticancer  clause  does  not 
apply  to  it  However,  FDA  has  evaluated 


the  safety  of  this  additive  under  the 
general  safety  clause,  considering  all 
available  data  and  using  risk 
assessment  procedures  to  e^imate  the 
upper  bound  Hmh  of  ri^  presented  by 
the  cardnt^enic  chemical  that  may  be 
present  as  an  impurity  in  the  additive. 
Based  on  this  evaluation,  the  agency  has 
concluded  that  the  additive  is  safe  under 
the  proposed  conditions  of  use. 

The  risk  assessment  procechires  that 
FDA  used  in  this  ev“*^’ation  are  similar 
to  the  methods  that ;  *  ban  used  to 
examine  the  risk  assc  ..ated  with  the 
presence  of  minor  carcinogenic 
impurities  in  various  other  food  and 
color  additives  that  contain  carcinogenic 
impurities  (see,  e.g.,  49  FR  13018, 13019; 
April  2, 1984).  This  risk  evaluation  of  the 
carcinogenic  impurity  ethyl  acrylate  has 
two  aspects:  (1)  Assessment  of  the  worst 
case  exposure  to  the  impurity  fiom  the 
proposed  use  of  the  additive;  and  (2) 
extrapolation  of  the  risk  observed  in  the 
animal  bioassays  to  the  conditions  of 
probable  exposure  to  humans. 

A.  Ethyl  Acrylate 

Based  on  the  fi'action  of  the  daily  diet 
that  may  be  in  contact  with  surfaces 
containing  maleic  anhydride,  polymer 
with  ethyl  acrylate  and  vinyl  acetate, 
hydrolyzed,  and  on  the  level  of  ethyl 
acrylate  that  may  be  present  in  the 
additive,  FDA  estimated  the 
hypothetical  worst  case  exposure  to 
ethyl  acrylate  from  the  use  of  this 
additive  in  paper  and  paperboard 
coatings  contacting  aqueous  and  fatty 
foods  to  be  less  than  0.18  microgram  per 
person  per  day  (Ref.  3).  The  agency  used 
data  in  the  National  Toxicology  Program 
bioassay  on  ethyl  acrylate  to  estimate 
the  upper  bound  limit  of  lifetime  human 
risk  fium  exposure  to  this  chemical 
stemming  from  the  proposed  use  of 
maleic  anhydride,  polymer  with  ethyl 
acrylate  and  vinyl  acetate,  hydrolyzed 
(Ref.  4).  The  results  of  the  bioassay  on 
ethyl  acrylate  demonstrated  that  the 
material  was  carcinogenic  for  rats  and 
mice  under  the  conditions  of  the  study. 
The  test  material  induced  squamous  cell 
neoplasms  in  both  sexes  of  Fischer  344 
rats  and  B6C3F1  mice  when 
administered  by  gavage  in  corn  oil. 

The  Center  for  Food  Safety  and 
Applied  Nutrition’s  Cancer  Assessment 
Committee  (the  committee)  reviewed 
these  bioassays  and  other  relevant  data 
available  in  the  literature  and  concluded 
that  the  findings  of  carcinogenicity  were 
supported  by  this  information  on  ethyl 
acrylate.  The  committee  further 
concluded  that  an  estimate  of  the  upper 
bound  level  of  human  risk  from  potential 
exposure  to  etiiyl  acrylate  stemming 
from  the  proposed  use  of  maleic 
anhydride,  polymer  with  ethyl  acrylate 


and  vinyl  acetate,  hydrolyzed,  could  be 
calculated  fi'om  the  bioassays. 

The  agency  used  a  quantative  risk 
assessment  procedure  (hnear 
proportional  model)  to  extrapolate  from 
the  dose  used  in  the  study  with  male 
rats  (the  most  sensitive  animals)  to  the 
very  low  doses  encountered  under  the 
proposed  conditions  of  use.  This 
procedure  is  not  likely  to  underestimate 
the  actual  risk  fi'om  very  low  doses  and 
may,  in  fact  exaggerate  it  because  the 
extrapolation  models  used  are  designed 
to  estimate  the  maximum  risk  consistent 
with  the  data.  For  this  reason,  the 
estimate  cam  be  used  with  confidence  to 
determine  to  a  reasonable  certainty 
whetiier  any  harm  will  result  from  the 
proposed  conditions  and  levels  of  use  of 
the  food  additive. 

Based  on  a  worst  case  exposure  of 
less  than  0.18  microgram  per  person  per 
day,  FDA  estimates  that  the  upper 
bound  limit  of  individual  lifetime  risk 
fiom  the  potential  exposure  to  ethyl 
acrylate  from  the  use  of  maleic 
anhydride,  polymer  with  ethyl  acrylate 
and  vinyl  acetate,  hydrolyzed,  is 
1.4X10”*  or  less  than  1  in  71  million 
(Ref.  5).  Because  of  numerous 
conservatisms  in  the  exposure  estimate, 
lifetime-averaged  individual  exposure  to 
ethyl  acrylate  is  expected  to  be 
substantially  less  than  the  estimated 
daily  intake,  and,  therefore,  the 
calculated  upper  bound  limit  of  risk 
would  be  less.  Thus,  the  agency 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  fiom  the  exposure 
to  ethyl  acrylate  that  might  result  from 
the  proposed  use  of  maleic  anhydride, 
polymer  with  ethyl  acrylate  and  vinyl 
acetate,  hydrolyzed. 

B.  Need  for  Specif ications 

The  agency  has  also  considered 
whether  a  specification  is  necessary  to 
control  the  amount  of  ethyl  acrylate 
impurity  in  die  food  additive.  The 
agency  finds  that  a  specification  is  not 
necessary  for  the  following  reasons:  (1) 
Because  of  the  low  level  at  which  ethyl 
acrylate  may  be  expected  to  remain  as 
an  impurity  following  production  of  the 
additive,  the  agency  would  not  expect 
this  impurity  to  become  a  component  of 
food  at  other  than  extremely  small 
levels;  and  (2)  the  upper  bound  limit  of 
lifetime  risk  from  exposure  to  this 
impurity,  even  under  worst  case 
assumptions,  is  very  low,  less  than  1  in 
71  million. 

C.  Conclusion  on  Safety 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  uses  for  the 
additive  in  paper  and  paperboard 
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products  in  contact  with  aqueous  and 
fatty  foods  are  safe.  Based  on  this 
information,  the  agency  has  also 
concluded  that  the  additive  will  have  its 
intended  technical  effect.  Therefore. 

§  176.170  should  be  amended  as  set  forth 
below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  171.1(h),  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency’s  hnding  of  no 
signiflcant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  Under 
FDA’s  regulations,  implementing  the 
National  Environmental  Policy  Act  (21 
CFR  Part  25),  an  action  of  this  type 
would  require  an  abbreviated 
environmental  assessment  under  21  CFR 
25.31a(b)(l). 

III.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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IV.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  October  3, 1988  file 
with  the  Dockets  Management' Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularly  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  speciffc  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  Ae  event  that 
a  hearing  is  held.  Failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
dociunent.  Any  objections  received  in 
r.iSponse  to  the  regulation  may  be  seen 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  176 

Food  additives.  Food  packaging.  Paper 
and  paperboard. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  Part  176  is  amended 
as  follows: 

PART  176— INDIRECT  FOOD 
ADDITIVES:  PAPER  AND 
PAPERBOARD  COMPONENTS 

1.  The  authority  citation  for  21  CFR 
Part  176  continues  to  read  as  follows: 

Authority:  Secs.  201(8),  409, 72  Stat.  1784- 
1788  as  amended  (21  U.S.C.  321(s),  348);  21 
CFR  5.10  and  5.61. 

2.  Section  176.170  is  amended  in 
paragraph  (a)(5)  by  alphabetically 
adding  a  new  entry  in  the  table  under 
the  headings  “List  of  Substances”  and 
“Limitations”  to  read  as  follows: 

§176.170  Components  of  paper  and 
paperboard  in  contact  with  aqueous  and 
f  a^  foods. 

*  •  *  *  « 

(a)  *  *  * 

(5)  *  *  * 


List  of  substances  Limitations 


Mateic  anhydride, 
polymer  with  ethyl 
aerate  and  vinyl 
acetate,  hydrolyzed 
(CAS  Reg.  No. 
110392-51-3). 


For  use  only  as  a 
deposit  control 
additive  prior  to  the 
sheet  forming 
operation  to  prevent 
scale  buildup  in  the 
manufacture  of  paper 
arxf  paperboard  in 
contact  with  food,  at  a 
level  not  to  exceed 
0.075  percent  by 
weight  of  the  dry 
paper  and  paperboard. 


*  *  *  *  * 

Dated:  August  29, 1988. 

John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc.  88-20031  Filed  9-1-88;  8:45  amj 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 
[T.D.  8223] 

Income  Taxes;  Branch  Tax 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Temporary  regulations. 

summary:  This  document  contains 
temporary  Income  Tax  Regulations 
relating  to  the  branch  tax.  This 
regulation  will  provide  immediate 
guidance  to  taxpayers  concerning  the 
imposition  of  tax  on  profits  of  a  U.S. 
breuich  of  a  foreign  corporation  that  is 
removed  from  the  branch  and  on 
interest  that  is  paid,  or  deemed  paid,  by 
the  branch.  The  text  of  the  temporary 
regulations  set  forth  in  this  document 
also  serves  as  the  text  of  proposed 
regulations  cross-referenced  in  the 
notice  of  proposed  rulemaking  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 

EFFECTIVE  DATE:  These  regulations  are 
effective  for  taxable  years  beginning 
after  December  31, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  M.  Elliott  of  the  Office  of  the 
Associate  Chief  Counsel  (International), 
within  the  Office  of  the  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224,  Attention:  CC:LR:T  (INTL 
979-86)  (202-566-6457,  not  a  toll-free 
call). 


BEST  COPY  AVAILABLE 
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SUPPLEMENTARY  INFORMATION: 

Paperworic  Reduction  Act 

This  regulation  is  being  issued  without 
prior  notice  and  public  procedure 
pursuant  to  the  Administrative 
Procedure  Act  (5  U.S.C.  553).  For  this 
reason,  the  collection  of  information 
contained  in  this  regulation  has  been 
reviewed  and,  pending  receipt  and 
evaluation  of  public  comments, 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  control  number 
1545-1070. 

The  estimated  aimual  burden  per 
respondent/recordkeeper  varies  from  .1 
hour  to  10.5  hours  depending  on 
individual  circumstances,  with  an 
estimated  average  of  .3  hour. 

For  further  information  concerning 
this  collection  of  information,  and  where 
to  submit  comments  on  this  collection  of 
information  and  the  accuracy  of  the 
estimated  burden,  and  suggestions  for 
reducing  this  burden,  please  refer  to  the 
preamble  to  the  cross-reference  notice 
of  proposed  rulemaking  published  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 

Background 

This  document  contains  temporary 
Income  Tax  Regulations  under  section 
884  of  the  Internal  Revenue  Code  of 
1986.  This  section  was  added  to  the 
Code  by  section  1241  of  the  Tax  Reform 
Act  of  1986  (Pub.  L  99-514, 100  Stat. 

2085,  2576). 

Need  for  Temporary  Regulations 

The  proper  application  of  section  884 
is  dependent  upon  the  Internal  Revenue 
Service's  detailed  speciHcations  of  the 
marmer  in  which  the  requirements  of  the 
statute  will  be  administered.  These 
regulations  are  necessary  to  provide 
taxpayers  with  immediate  guidance  in 
the  application  of  section  884,  as  added 
to  the  Code  by  section  1241  of  the  Tax 
Reform  Act  of  1986  (Pub.  L.  99-514, 100 
Stat.  2085,  2576). 

Explanation  of  Provisions 
Branch  Profits  Tax 

Section  1.884-lT(b)  provides  rules  for 
computing  the  dividend  equivalent 
amount,  the  base  on  which  the  branch 
profits  tax  is  imposed.  The  dividend 
equivalent  amount  is  a  foreign 
corporation's  effectively  connected 
earnings  and  profits  for  the  taxable  year 
reduced  by  any  increase  in  U.S.  net 
equity  during  the  taxable  year  or 
increased  by  any  decrease  in  U.S.  net 
equity  during  the  taxable  year.  An 
increase  in  U.S.  net  equity  is  treated  as 
a  reinvestment  of  effectively  connected 
earnings  and  profits  in  a  U.S.  trade  or 
business  and  a  decrease  in  U.S.  net 
equity  is  generally  treated  as  a 


disinvestment  of  effectively  cormected 
earnings  and  profits  accumulated  in 
prior  years.  However,  an  increase  in  the 
dividend  equivalent  amount  is  limited  to 
post-1986  effectively  connected  earnings 
and  profits  of  a  foreign  corporation  that 
have  not  been  previously  subject  to  the 
branch  profits  tax  (non-previously  taxed 
accumulated  effectively  connected 
earnings  and  profits). 

Section  1.884-lT(c)  defines  the  term 
“U.S.  net  equity”  as  a  foreign 
corporation's  U.S.  assets  reduced  by  its 
U.S.  liabilities. 

Under  §  1.884-lT(d),  property  is  a  U.S. 
asset  if  all  of  the  income  from  its  use 
and  all  the  gain  from  its  disposition  on 
the  date  on  which  a  determination  is 
made  (if  used  or  sold  at  a  gain  on  that 
determination  date),  would  be  income 
that  is  effectively  connected  with  the 
conduct  of  a  U.S.  trade  or  business. 

Rules  are  given  for  specific  types  of 
property,  such  as  depreciable  property, 
inventory,  U.S.  real  property  interests, 
and  partnership  interests.  'The  amount 
taken  into  account  as  a  U.S.  asset  with 
respect  to  property  is  the  adjusted  basis 
of  the  property  for  purposes  of 
computing  earnings  and  profits. 

Section  1.884-lT(d)(ll)  provides  that 
a  foreign  corporation  may  elect  to  treat 
a  limited  amount  of  marketable 
securities  as  U.S.  assets.  The  purpose  of 
this  election  is  to  provide  relief  from  the 
requirement  that  effectively  connected 
earnings  and  profits  be  reinvested  as  of 
the  close  of  the  year.  Income  from  the 
securities  is  treated  as  effectively 
connected  with  the  conduct  of  a  U.S. 
trade  or  business. 

Section  1.884-lT(d)(13)  enumerates 
certain  types  of  property  that  are  not 
treated  as  U.S.  assets  even  though  the 
property  would  otherwise  qualify  as 
U.S.  assets  under  §  1.884-l'r(d).  Such 
property  includes  property  that 
produces  income  that  is  effectively 
connected  with  the  conduct  of  a  U.S. 
trade  or  business  but  does  not  produce 
effectively  connected  earnings  and 
profits,  and  property  that  is  acquired  or 
used  to  artificially  increase  U.S.  net 
equity. 

Under  §  1.884-lT(e),  “U.S.  liabilities” 
are  determined  on  the  basis  of 
fungibility,  i.e.,  as  the  product  of  a 
foreign  corporation’s  U.S.  assets  at  the 
close  of  the  taxable  year  and  either  the 
ratio  of  the  foreign  corporation’s 
worldwide  liabilities  at  the  close  of  the 
taxable  year  to  its  worldwide  assets  at 
the  close  of  the  taxable  year  or,  if  the 
foreign  corporation  computes  its  interest 
deduction  using  a  fixed  ratio  of 
liabilities  to  assets  under  §  1.882- 
5(b)(2)(i),  the  fixed  ratio.  A  special  rule 
is  provided  for  computing  the  liabilities 
of  a  foreign  corporation  that  is  a  partner 


in  a  partnership.  Under  an  ai.ti-abuse 
rule,  an  artificial  decrease  in  the  U.S. 
liabilities  of  the  foreign  corporation  is 
disregarded. 

As  an  alternative  to  fungibility,  a 
booking  method  was  considered  for 
determining  U.S.  liabilities.  However, 
the  regulations  adopt  the  fungibility 
approach  for  several  reasons.  First, 
section  884(c)(2)(C)  provides  that  the 
regulations  defining  U.S.  liabilities  shall 
be  consistent  with  the  allocation  of 
deductions  under  section  882(c)(1). 
Seco.id,  fungibility  is,  in  general,  more 
consistent  with  the  principles  of  the 
branch  profits  tax.  Because  U.S.  assets 
are  generally  defined  as  assets  that 
produce  effectively  connected  earnings 
and  profits,  which  is  the  base  for  the 
branch  profits  tax,  the  regulations  define 
U.S.  liabilities  as  liabilities  that  produce 
deductions  that  reduce  effectively 
connected  earnings  and  profits. 

Under  the  regulations,  a  foreign 
corporation’s  U.S.  liabilities  may  shift  as 
a  function  of  the  amount  of  profits 
generated  by  its  U.S.  assets  relative  to 
the  profits  generated  by  its  foreign 
assets.  Thus,  if  the  U.S.  assets  have  a 
higher  profit  rate  than  the  foreign  assets, 
the  U.S.  assets  will  attract  more 
liabilities  than  the  foreign  assets.  In 
such  a  case.  U.S.  net  equity  may  not 
increase  sufficiently  to  reduce  the 
divided  equivalent  amount  to  zero  even 
though  all  the  current  earnings  remain 
invested  in  the  U.S.  trade  or  business. 

On  the  other  hand,  if  the  foreign  assets 
have  a  higher  profit  rate  than  the  U.S. 
assets,  a  corporation  may  not  have  a 
dividend  equivalent  amount  even  though 
it  repatriates  some  of  its  current 
earnings.  These  results  occur  because 
the  regulations  view  liabilities  as 
fungible,  i.e.,  as  supporting  all  the  assets 
of  the  foreign  corporation.  If  U.S.  assets 
increase  relative  to  foreign  assets,  the 
U.S.  trade  or  business  would  be  treated 
as  assuming  a  larger  share  of  the  foreign 
corporation’s  worldwide  liabilities.  If 
the  U.S.  trade  or  business  were 
conducted  in  a  separate  domestic 
subsidiary,  such  assumption  would  be 
treated  as  a  dividend  distribution  by  the 
subsidiary  to  its  foreign  parent  to  the 
extent  of  the  liabilities  assumed.  If  the 
U.S.  trade  or  business  is  conducted  in  a 
branch,  the  assumption  of  additional 
liabilities  by  the  branch  will  reduce  U.S. 
net  equity  and  give  rise  to  a  dividend 
equivalent  amount.  Similarly,  if  foreign 
assets  increase  relative  to  U.S.  assets, 
the  foreign  operations  can  be  viewed  as 
assuming  a  larger  share  of  the 
corporation’s  worldwide  liabilities.  In 
that  case  the  assumption  is  equivalent  to 
a  capital  contribution  to  the  U.S.  trade 
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or  business,  and  results  in  an  increase  in 
U.S.  net  equity. 

Section  1.884-lT{f)(l)  defines  the  term 
"effectively  connected  earnings  and 
profits”  to  mean  earnings  and  profits 
attributable  to  income  that  is  effectively 
connected  with  the  conduct  of  a  U.S. 
trade  or  business.  The  regulations  do  not 
reflect  the  amendment  in  H.R.  4333,  S, 
2238, 100th  Cong.,  2d  Sess.  (hereinafter 
the  "technical  corrections  bill”)  dealing 
with  certain  unearned  premium 
reserves. 

Section  1.884-lT(f){2)  enumerates 
certain  types  of  effectively  connected 
income  that  do  not  produce  effectively 
connected  earnings  and  profits,  This 
income  includes  certain  income  derived 
from  the  operation  of  ships  or  aircraft 
that  is  excluded  from  gross  income 
under  section  883(a)(1)  or  883(a)(2),  gain 
on  the  disposition  of  stock  of  a  domestic 
corporation  that  is  treated  as  a  U.S.  real 
property  interest,  and  income  that  is 
exempt  from  tax  under  section  892. 

Section  1.884-lT(f)(3)  requires  that,  in 
determining  a  foreign  corporation’s 
effectively  connected  earnings  and 
profits,  deductions  and  other 
adjustments  be  allocated  and 
apportioned  under  the  principles  of 
§  1.861-8  between  income  that  is 
effectively  coimected  with  a  U.S,  trade 
or  business  and  produces  effectively 
connected  earnings  and  profits  and 
income  that  is  effectively  connected 
with  a  U.S.  trade  or  business  but  does 
not  produce  effectively  connected 
earnings  and  profits. 

Section  1.884-lT(g)  provides  special 
rules  for  the  calculation  of  effectively 
connected  earnings  and  profits  and  U.S. 
assets  of  foreign  corporations  carrying 
on  an  insurance  business  in  the  United 
States. 

Consistent  with  Notice  87-56, 1987-2 
C.B.  367,  §  1.884-lT(h)  provides  rules  for 
the  application  of  the  branch  profits  tax 
to  a  foreign  corporation  that  is  a 
qualified  resident  (as  defined  in  §  1.884- 
5T)  of  a  country  with  which  the  United 
States  has  an  income  tax  treaty.  Section 
1.884-lT(h)(l)  provides  that  a  foreign 
corporation  that  is  a  resident  of  a 
country  with  which  the  United  States 
has  an  income  tax  treaty  may  claim  an 
exemption  or  rate  reduction  with  respect 
to  a  dividend  equivalent  amount  for  the 
taxable  year  only  if  either  (1)  the  foreign 
corporation  is  a  qualified  resident  of  the 
treaty  country  because  its  stock  is 
primarily  and  regularly  traded  on  an 
established  securities  market  in  its 
country  of  residence  or  in  the  United 
States  (within  the  meaning  of  §  1.884- 
5T(d)),  or  it  is  engaged  in  an  active  trade 
or  business  in  its  country  of  residence 
(within  the  meaning  of  §  1.884-5T(e)),  or 
it  has  obtained  a  ruling  described  in 


§  1.884-ST(f),  or  (2)  it  meets,  with 
respect  to  the  dividend  equivalent 
amount,  the  requirements  of  a  limitation 
on  benefits  article  in  an  income  tax 
treaty  and  the  article  entered  into  force 
after  December  31, 1986.  A  foreign 
corporation  that  is  a  qualified  resident 
of  its  country  of  residence  because  it 
meets  the  stock  ownership  and  base 
erosion  requirements  of  §  1.884-5T  (b) 
and  (c)  is  required  to  establish  its 
qualified  residence  status  for  a  36-month 
period  which  includes  the  year  in  which 
the  dividend  equivalent  amount  arises. 

A  foreign  corporation  that  fails  that 
requirement  and  is  not  otherwise  a 
qualified  resident  on  other  grounds  may 
claim  treaty  benefits  only  with  respect 
to  the  portions  of  its  dividend  equivalent 
amount  that  are  attributable;  on  a  last- 
in-first-out  basis,  to  taxable  years  in 
which  it  was  a  qualified  resident. 

Section  1.884-lT(h)(3)  provides  that 
the  branch  profits  tax  will  not  be 
imposed  on  the  portion  of  the  dividend 
equivalent  amount  with  respect  to  which 
a  foreign  corporation  satisfies  the 
qualified  residence  requirements 
(including  the  36-month  test  where 
applicable)  for  a  country  listed  in  that 
section,  so  long  as  the  income  tax  treaty 
between  the  United  States  and  the 
country,  as  in  effect  on  January  1, 1987, 
remains  in  effect  and  is  not  modified  by 
subsequent  agreement  to  expressly 
provide  for  the  imposition  of  the  branch 
profits  tax.  The  effect  on  the  branch 
profits  tax  of  non-discrimination 
provisions  in  income  tax  treaties  is 
currently  under  consideration  in 
connection  with  the  forthcoming 
Treasury  Department  study  of  the  tax 
treaty  program. 

Section  1.884-lT(h)(4)  provides  that  a 
foreign  corporation  that  is  a  qualified 
resident  of  a  country  with  which  the 
United  States  has  an  income  tax  treaty 
but  that  is  not  entitled  to  exemption 
from  the  branch  profits  tax  under 
§  1.884-lT(h)(3)  may  claim  treaty 
benefits  such  as  a  reduction  in  the  rate 
of  the  branch  profits  tax.  The  section 
lists  the  rate  of  tax  on  qualified 
residents  under  existing  income  tax 
treaties  and  provides  rules  for 
corporations  that  are  qualified  residents 
of  Canada. 

Section  1.884-lT(h)(5)  reserves  with 
respect  to  benefits  under  treaties  other 
than  income  tax  treaties  (such  as 
Friendship,  Commerce  and  Navigation 
treaties)  in  view  of  provisions  in  the 
technical  corrections  bill. 

Section  1.884-lT(i)  provides  that,  if  a 
foreign  corporation  and  a  domestic 
corporation  are  stapled  entities  within 
the  meaning  of  section  269B(c)(2),  the 
foreign  corporation  shall  nonetheless  be 


treated  as  a  foreign  corporation  for  all 
purposes  of  the  branch  tax. 

Special  Rules  for  the  Termination  or 
Incorporation  of  a  U.S.  Trade  or 
Business  or  the  Liquidation  or 
Reorganization  of  a  Foreign  Corporation 
or  its  Domestic  Subsidiary 

Section  1.884-2T  contains  rules 
announced  in  Notice  86-17, 1986-2  C.B. 
379.  It  provides  special  exemption  rules 
for  a  foreign  corporation  that  completely 
terminates  ail  of  its  U.S.  trade  or 
business  as  well  as  rules  for  the 
application  of  the  branch  profits  tax  in 
the  case  of  the  tax-free  reorganization  or 
liquidation  of  a  foreign  corporation  with 
a  U.S.  trade  or  business,  the  tax-fi-ee 
incorporation  of  a  U.S.  trade  or  business 
of  a  foreign  corporation,  and  certain 
transactions  with  respect  to  a  domestic 
subsidiary  of  a  foreign  parent 
corporation. 

Under  §  1.884-2T(a)(l),  a  foreign 
corporation’s  effectively  connected 
earnings  and  profits  and  non-previously 
taxed  accumulated  effectively 
connected  earnings  and  profits  are 
extinguished  as  a  result  of  a  complete 
termination  of  all  of  the  U.S.  trade  and 
business  of  a  foreign  corporation. 

Section  1.884-2T(a)(2)  states  the  four 
conditions  for  a  foreign  corporation  to 
completely  terminate  all  of  its  U.S.  trade 
and  business  with  respect  to  a  particular 
taxable  year:  (1)  At  the  end  of  diat  year, 
it  must  have  no  U.S.  assets;  (2)  for  the 
following  three  taxable  years,  it  must 
have  no  income  that  is  effectively 
connected  with  the  conduct  of  a  U.S. 
trade  or  business  (other  than  by  reason 
of  section  864  (c)(6)  or  (c)(7));  (3)  for  the 
following  three  taxable  years,  neither 
itself  nor  a  related  corporation  may  use, 
directly  or  indirectly,  any  of  the  U.S. 
assets  of  the  terminated  U.S.  trades  or 
businesses,  or  property  attributable  to 
such  property  or  to  the  foreign 
corporation’s  effectively  connected 
earnings  and  profits  earned  in  the  year 
of  complete  termination  of  a  U.S.  trade 
or  business;  and  (4)  the  foreign 
corporation  must  waive  the  period  of 
limitations  for  the  year  of  complete 
termination. 

Under  §  1.884-2T(b),  a  foreign 
corporation  may  elect,  for  a  maximum 
two-year  period,  to  treat  marketable 
securities  as  U.S.  assets.  This  election  is 
a  special  relief  measure  designed  for 
foreign  corporations  that  may  have 
liquidated  all  of  their  U.S.  assets  or 
retired  them  from  use  in  a  U.S.  trade  or 
business  but  continue  to  hold  cash  or 
property  with  the  expectation  of 
continuing  a  U.S.  trade  or  business  in 
the  near  ^ture.  The  procedures  applying 
to  this  election,  including  transitional 
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rules,  and  its  efllects,  are  similar  to  the 
election  for  expansion  capital  in  §  1.884- 
lT(d){ll). 

Section  1.884-2T(c)  recognizes  that  the 
branch  profits  tax  generally  should  not 
be  imposed  with  respect  to  the  transfer 
of  U.S.  assets  by  a  foreign  corporation 
merely  as  a  result  of  a  non-divisive  tax- 
free  reorganization  (into  a  domestic  or 
foreign  corporation)  or  liquidation 
described  in  section  381(a).  On  the  other 
hand,  §  1.884-2T(c)  reflects  the  fact  that 
a  foreign  corporation  that  reorganizes 
does  not  completely  terminate  its  U.S. 
trade  and  business  and,  therefore, 
cannot  escape  branch  profits  tax 
liability  under  the  complete  termination 
rules.  That  section  provides  rules  for 
computing  the  dividend  equivalent 
amount  of  the  foreign  corporation  and 
its  transferee  in  the  year  of  the 
transaction  and  subsequent  taxable 
years. 

Consistent  with  Notice  86-17, 1986-2 
C.B.  379,  §  1.884-2T(d)  provides  that  a 
foreign  corporation  may  transfer  part  or 
all  of  its  U.S.  assets  to  a  domestic 
corporation  in  a  section  351(a)  transfer 
without  branch  profits  tax  consequences 
provided  that  the  foreign  corporation 
owns,  after  the  transaction,  and  without 
regard  to  other  transferors,  at  least  80 
percent  of  the  voting  stock  and  value  of 
the  transferee,  the  transferee  agrees  to 
be  allocated  an  amount  of  the  foreign 
corporation's  effectively  connected 
earnings  and  profits  and  non-previously 
taxed  accumulated  effectively 
connected  earnings  and  profits  in 
proportion  to  the  U.S.  assets  transferred, 
and  the  foreign  corporation  agrees  to  an 
increase  in  its  dividend  equivalent 
amount  in  the  event  of  its  disposition  of 
the  stock  or  securities  of  the  transferee 
received  in  the  exchange. 

Section  1.884-2T(e)  provides  special 
rules  for  certain  transactions  wi^ 
respect  to  a  domestic  subsidiary  of  a 
foreign  corporation. 

Interaction  of  the  Branch  Profits  Tax 
and  Second-Tier  Withholding 

Section  1.884-3T  reserves  with  respect 
to  the  interaction  of  the  branch  profits 
tax  and  second-tier  withholding  in  view 
of  the  technical  corrections  bill. 

Branch-Level  Interest  Tax 

Section  1.884-4T(a)  provides  that,  for 
purposes  of  sections  871,  881, 1441  and 
1442,  interest  paid  by  a  U.S.  trade  or 
business  (within  the  meaning  of  §  1.884- 
4T(b))  of  a  foreign  corporation  that  is 
engaged  in  trade  or  business  in  the 
United  States  is  treated  as  paid  by  a 
domestic  corporation.  The  technical 
corrections  bill  would  make  §  1.884- 
4T(a)  effective  for  all  purposes  of 
Subtitle  A  of  the  Internal  Revenue  Code 


but  this  provision  has  not  been 
incorporated  in  the  regulations.  Such 
interest  is  subject  to  withholding  under 
section  1441  or  1442  imless  exempt 
under  the  Code  or  an  income  tax  treaty. 

A  foreign  corporation  is  treated  as 
engaged  in  trade  or  business  in  the 
United  States  if.  during  the  taxable  year, 
it  has  U.S.  assets  (as  defined  in  §  1.884- 
lT(d))  or  gross  income  that  is  effectively 
connected  with  the  conduct  of  a  U.S. 
trade  or  business.  The  regulations  do  not 
incorporate  the  technical  corrections 
bill’s  provision  that  would  exempt 
interest  paid  by  an  international 
organization  fivm  the  branch  tax  on 
interest 

Section  1.884-4T(a)(2)  provides 
generally  that  if  the  interest  allowable 
as  a  deduction  under  §  1.882-5  in 
computing  a  foreign  corporation’s 
effectively  connected  taxable  income 
exceeds  certain  interest  paid  by  a  U.S. 
trade  or  business  of  the  foreign 
corporation,  the  excess  shall  be  treated 
as  interest  paid  to  the  foreign 
corporatioii  by  a  wholly-owned 
domestic  corporation  and  shall  be 
subject  to  tax  under  section  881(a). 

Section  1.884-4T(a)(3)  provides  that 
the  term  “interest”  includes  original 
issue  discount,  as  defined  in  section 
1273(a)(1). 

Section  1.884-^T(b)(l)  defines  the 
term  “interest  paid  by  a  U.S.  trade  or 
business”  as  interest  that  is  paid  with 
respect  to  one  of  four  classes  of 
liabilities.  The  first  class  consists  of 
liabilities  identified  as  liabilities  of  a 
U.S.  trade  or  business  on  the  foreign 
corporation’s  books.  The  remaining 
classes  generally  consist  of  liabilities 
that  are  treated  as  liabilities  of  a  U.S. 
trade  or  business  for  regulatory  or 
income  tax  purposes,  that  are 
predominantly  secured  by  U.S.  assets,  or 
that  give  rise  to  certain  nondeductible 
interest,  such  as  capitalized  interest, 
that  is  related  to  U.S.  assets. 

Section  1.884-4T(b)(2)  generally 
requires  that  interest  with  respect  to  the 
class  of  liabilities  that  is  booked  to  the 
U.S.  trade  or  business  must  be  treated 
as  interest  paid  by  a  U.S.  trade  or 
business  in  all  subsequent  years. 

Section  1.884-4T(b)(3)  provides 
generally  that  liabilities  in  the  class  of 
liabilities  booked  to  the  U.S.  trade  or 
business  will  not  give  rise  to  interest 
paid  by  a  U.S.  trade  or  business  of  a 
foreign  corporation  if  the  foreign 
corporation  receives  a  tax  benefit  from  a 
foreign  country  with  respect  to  the 
interest  that  is  inconsistent  with  the 
treatment  of  the  interest  as  paid  by  a 
U.S.  trade  or  business,  the  liability  is 
incurred  in  the  ordinary  course  of  a 
trade  or  business  conducted  by  the 
foreign  corporation  outside  the  United 


States  (subject  to  a  special  rule  for  bank 
deposits  over  $100,000),  or  the  liability  is 
predominantly  secured  by  assets  that 
are  not  U.S.  assets. 

Section  1.884-4T(b)(4)  provides  that 
interbremch  liabilities  are  not  treated  as 
interest  paid  by  a  U.S.  trade  or  business. 

Section  1.884-4T(b)(5)  generally 
requires  that  if  80  percent  or  more  of  a 
foreign  corporation’s  assets  are  U.S. 
assets,  the  amount  of  interest  paid  by  a 
U.S.  trade  or  business  will  be  increased, 
if  necessary,  to  equal  the  foreign 
corporation’s  interest  deduction  under 
§  1.882-5  and  its  nondeductible  interest. 
Where  a  foreign  corporation  conducts 
its  business  primarily  in  the  United 
States,  it  comports  more  closely  with 
economic  reality  to  treat  the  foreign 
corporation’s  interest  payments  as  being 
made  from  a  domestic  corporation  to  the 
actual  recipients  of  the  interest 
payments  [i.e.,  as  interest  paid  by  a  U.S. 
trade  or  business)  rather  than  to  the 
foreign  corporation  {i.e.,  as  excess 
interest). 

Section  1.884-4T(b)(6)  generally 
provides  for  a  reduction  in  interest  paid 
by  a  U.S.  trade  or  business  of  a  foreign 
corporation  where  such  interest  exceeds 
the  amount  of  tlie  interest  deduction 
allowed  to  the  foreign  corporation  under 
§  1.882-5  and  the  amount  of  any 
nondeductible  interest  paid  by  a  U.S. 
trade  or  business  during  the  taxable 
year.  Ordering  rules  are  given  for  the 
reduction. 

Section  1.884-4T(b)(7)  permits  a 
foreign  corporation  to  elect  to  reduce  its 
excess  interest  by  the  amount  of  interest 
paid  by  a  U.S.  trade  or  business  that 
accrues  in  a  different  taxable  year  than 
the  year  in  which  the  interest  is  paid. 
Under  this  election,  the  interest  is 
treated  as  interest  paid  by  a  U.S.  trade 
or  business  in  the  earlier  of  the  year  it  is 
paid  or  accrues.  This  election  prevents 
the  same  interest  pajonent  from  being 
included  as  both  interest  paid  by  a  U.S. 
trade  or  business  and  excess  interest. 

Section  1.884-4T(b)(8)  describes  the 
effect  of  treaties  on  interest  paid  by  a 
U.S.  trade  or  business.  Section  1.884- 
4T(b)(8)(i)  generally  provides  that  relief 
is  available  under  the  payor  foreign 
corporation’s  income  tax  treaty  only  if 
the  foreign  corporation  is  a  qualified 
resident  (as  defined  in  §  1.884-5T(a))  of 
the  treaty  country  for  the  taxable  year  in 
which  the  interest  is  paid  or  for  the  prior 
year  and  the  protion  of  the  current  year 
that  ends  with  the  date  of  payment,  or 
meets  the  requirements  of  the  treaty’s 
limitation  on  benefits  article  and  the 
article  entered  into  force  after  December 
31, 1986.  Section  1.884-4T(b)(8)(ii) 
generally  provides  that  relief  is 
available  under  a  recipient  foreign 
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corporation’s  income  tax  treaty  under 
the  tests  described  in  the  preceding 
sentence  applied  with  respect  to  the 
recipient.  Action  1.884-4T(b](8](iii) 
reserves  with  respect  to  the  effect  of 
treaties  other  than  income  tax  treaties 
(such  as  Friendship,  Commerce  and 
Navigation  treaties]  on  interest  paid  by 
a  U.S.  trade  or  business  in  view  of  the 
pending  technical  corrections  bill. 

Section  1.884-4T(c)  provides  rules  for 
the  computation  of  the  tax  on  excess 
interest.  Section  1.884-4T(c](2)  provides 
generally  that  a  foreign  corporation’s 
distributive  share  of  partnership  interest 
will  reduce  the  foreign  corporation’s 
excess  interest.  Under  this  rule,  interest 
paid  by  the  partnership  is  treated  as  if  it 
were  paid  directly  by  the  foreign 
corporation  for  purposes  of  determining 
the  amount  of  the  foreign  corporation’s 
excess  interest,  and  interest  paid  by  the 
partnership  is  not  subject  to  taxation 
both  under  section  871(a]  or  881  and  as 
excess  interest. 

Section  1.884-4T(c)(3)  provides  that 
excess  interest  of  a  foreign  corporation 
that  is  a  qualified  resident  of  a  treaty 
country  is  taxed  at  a  rate  not  exceeding 
the  reduced  rate  of  tax  or  exemption 
provided  under  such  treaty  for  interest 
paid  by  a  domestic  corporation  to  a 
resident  of  the  treaty  country.  However, 
exemptions  or  reduced  rates  of  tax 
under  treaty  provisions  dealing  with 
interest  paid  by  a  resident  of  the  treaty 
country  do  not  apply  to  excess  interest. 
The  regulations  reserve  with  respect  to 
treaties  other  than  income  tax  treaties. 
Section  1.884--4T(c)(3)  does  not  address 
the  effect,  if  any,  of  non-discrimination 
provisions  in  income  tax  treaties.  This 
issue  is  presently  under  consideration  in 
connection  with  the  forthcoming 
Treasury  Department  study  of  the  tax 
treaty  program. 

Qualified  Resident 

Section  1.884-5T(a]  provides  that  a 
foreign  corporation  that  is  a  resident  of 
a  foreign  country  for  purposes  of  an 
income  tax  treaty  if  a  qualified  resident 
of  that  country  if  either  (1)  it  meets  a 
stock  ownership  and  base  erosion  test; 
(2)  it  is  publicly-traded  in  its  country  of 
residence  or  in  the  United  States;  (3)  it  is 
engaged  in  the  active  conduct  of  a  trade 
or  business  in  its  country  of  residence; 
or  (4)  it  obtains  a  ruling  that  its 
establishment  or  maintenance  in  its 
country  of  residence  is  not  for  the 
purpose  of  obtaining  treaty  benehts. 

Section  1.884-5T(d){1}  provides 
generally  that  a  foreign  corporation 
meets  the  ownership  test  if  at  least  50 
percent  (by  value]  of  its  stock  is  owned 
by  individual  residents  of  the  foreign 
corporation’s  country  of  residence,  or  by 
U.S.  citizens  or  residents,  during  at  least 


half  of  the  number  of  days  in  the  foreign 
corporation’s  taxable  year  and  it  obtains 
the  documentation  required  under 
§  1.884-5T(b](3]  to  show  Uiat  the 
ownership  test  has  been  met.  The 
technical  corrections  bill  would  require 
more  than  50  percent  qualified 
ownership. 

Section  1.884-5T(b]p]  sets  forth 
constructive  ownership  rules  under 
which  stock  owned  by  entities  is  treated 
as  owned  by  individuals.  Section  1.884- 
5T(b](2](i]  provides  rules  for  determining 
th'e  extent  to  which  stock  owned 
indirectly  by  an  individual  through  a 
corporation,  partnership,  trust  or  estate 
is  treated  as  being  owned  by  the 
individual.  Section  1.884-5T(b](2](ii] 
treats  stock  owned  by  the  government  of 
a  country  as  if  it  were  owned  by 
individual  residents  of  that  country. 

Section  1.884-5T(b](2](iii]  generally 
treats  stock  owned  by  a  corporation  that 
is  publicly  traded  in  its  country  of 
residence  as  if  it  were  owned  by 
individual  residents  of  that  country. 
Section  1.884-5T(b](2](iv]  generally 
treats  a  class  of  stock  of  a  corporation 
that  is  publicly  traded  in  the 
corporation’s  country  of  residence  as  if 
it  were  owned  by  individual  residents  of 
that  country. 

Section  1.884-5T(b](3]  indicates  the 
documentation  a  foreign  corporation  is 
required  to  obtain  in  order  to  establish 
that  it  satisfies  the  ownership  test.  This 
documentation  may  take  one  of  two 
forms:  Individual  documentation 
(certification  of  the  individual’s  direct  or 
indirect  stock  ownership  and  residency] 
or  an  intermediary  verification 
statement  (certification  by  an 
intermediary  that  owns  (directly  or 
indirectly]  stock  of  the  foreign 
corporation  that  it  holds  individual 
documentation  from  an  indirect 
individual  shareholder  of  the  foreign 
corporation].  The  purpose  of  the 
intermediary  verification  statement  is  to 
permit  an  individual  who  owns  stock  in 
a  foreign  corporation  through  a  nominee, 
holding  company,  or  other  entity  to 
preserve  anonymity  vis-a-vis  the  foreign 
corporation.  Where  stock  of  a  foreign 
corporation  is  held  indirectly  by  an 
individual,  any  intermediaries  standing 
in  the  chain  of  the  individual’s 
ownership  of  stock  in  a  foreign 
corporation  must  furnish  an 
intermediary  ownership  statement 
declaring  its  direct  ownership  of  another 
intermediary  in  the  chain  of  ownership 
or  its  direct  ownership  of  the  stock  of 
the  foreign  corporation. 

Section  1.884-5T(c]  describes  the  base 
erosion  test,  which  generally  requires 
that  not  more  than  50  percent  of  a 
foreign  corporation’s  income  for  the 
taxable  year  be  used  to  meet  liabilities 


to  persons  who  are  not  residents  (or,  in 
the  case  of  foreign  corporations, 
qualified  residents]  of  the  foreign 
corporation’s  country  of  residence  and 
who  are  not  U.S.  citizens  or  residents 
(or,  in  the  case  of  corporations,  qualified 
residents]. 

Section  1.884-5T(d]  prescribes  rules 
imder  which  a  foreign  corporation 
whose  stock  is  primarily  and  regularly 
traded  on  one  or  more  established 
securities  markets  in  the  foreign 
corporation’s  country  of  residence  or  the 
United  States  is  treated  as  a  qualified 
resident  of  its  country  of  residence.  In 
addition,  a  foreign  corporation  is  treated 
as  a  qualified  resident  of  its  country  of 
residence  if  90  percent  of  its  stock  (by 
value  and  voting  power]  is  owned  by 
another  corporation  that  is  a  resident  of 
the  same  foreign  country  and  whose 
stock  is  primarily  and  regularly  traded 
on  one  or  more  established  securities 
markets  in  that  country  or  in  the  United 
States. 

Section  1.884-5T(d](2](i]  defines  the 
term  “established  securities  market’’  to 
include  a  foreign  securities  exchange 
that  is  officially  recognized  or 
supervised  by  ”  governmental  authority 
in  the  country  in  which  the  exchange  is 
located,  is  the  principal  exchange  in  that 
country,  and  has  an  annual  share 
turnover  exceeding  $1  billion.  A 
domestic  exchange  that  is  a  national 
securities  exchange  registered  under  the 
Securities  Act  of  1934  and  a  domestic 
over-the-counter  market  are  also  treated 
as  established  securities  markets. 

Section  1.884-5T(d](2](v]  gives  the 
Commissioner  authority  to  treat  a 
foreign  securities  exchange  that  does 
not  come  within  the  definition  of  an 
established  securities  market  but  has 
the  attributes  of  such  a  market  as  an 
established  securities  market.  Similarly, 
§  1.884-5T(d](2](vi]  gives  the 
Commissioner  authority  to  disqualify  a 
foreign  securities  exchange  that  meets 
the  definition  of  an  established 
securities  exchange  but  does  not  have 
adequate  listing,  financial  disclosure  or 
trading  requirements,  or  does  not 
enforce  such  requirements. 

Section  1.884-5T(d](3]  provides  that 
stock  of  a  foreign  corporation  is 
primarily  traded  on  an  established 
securities  market  in  its  coimtry  of 
residence  if  more  than  80  percent  of  the 
voting  power  and  value  of  the  stock  of 
the  foreign  corporation  is  listed  and 
regularly  traded  on  one  or  more 
established  securities  markets  and  the 
volume  of  trading  (on  a  class-by-class 
basis]  on  one  or  more  established 
securities  markets  in  the  country  of 
residence  and  in  the  United  States 
exceeds  the  volume  of  trading  on 
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established  securities  mcukets  in  any 
other  foreign  country. 

Section  1.884-5T(dK4Xi)  states  that  a 
class  of  stock  is  re^aiiy  traded  on  an 
established  securities  market  if  stock  in 
that  class  is  traded,  other  than  in  de 
minimis  quantities,  on  at  least  60  days 
during  the  taxable  year  and  there  is  a 
turnover  during  the  taxable  year  equal 
to  at  least  30  percent  of  the  shares  in  the 
class.  In  the  case  of  a  foreign 
corporaticm  with  2,500  or  m^e 
shareholders  of  record,  the  turnover 
requirement  is  reduced  to  10  percent 

Under  §  1.884-5T(d}(4}(ii),  a  class  of 
stock  that  would  otherwise  be  treated  as 
regularly  traded  will  not  be  treated  as 
regularly  traded  if  100  or  fewer  persons 
own  50  percent  or  more  of  the 
outstanding  shares  of  such  class. 

Section  1.884-5T(d)(4Xiii)  contains  an 
anti-abuse  rule  that  disregards  trades 
between  related  persons  and  trades 
conducted  so  that  the  class  will  meet  the 
regularly  traded  re  quirement. 

Section  1.884-51  (e)  generally  provides 
that  a  foreign  corporation  is  treated  as  a 
qualified  resident  of  its  country  of 
residence  if  it  has  a  substanti^  presence 
in  that  country  and  conducts  a  U.S. 
trade  or  business  that  is  an  integral  part 
of  a  trade  or  business  that  is  actively 
conducted  in  that  country. 

Section  1.884-5T(e](2]  states  that  a 
foreign  corporation  is  engaged  in  the 
active  conduct  of  a  trade  or  business  if  it 
meets  the  requirements  of  the 
regulations  under  section  367(a](3]. 
Special  rules  are  provided  for  l^nks  and 
insurance  companies. 

Under  §  1.884-5T(e)(3),  whether  a 
foreign  corporation  has  a  substantial 
presence  in  its  country  of  residence  is 
determined  by  comparing  the  ratio  of 
the  assets,  gross  income  and  payroll 
expense  of  its  active  trades  or 
businesses  in  its  country  of  residence  to 
its  worldwide  assets,  gross  income  and 
payroll  expenses.  If  each  ratio  is  at  least 
equal  to  20  percmit  and  the  average  of 
the  ratios  exceeds  25  percent,  the 
foreign  corporation  has  a  substantial 
presence  in  its  country  of  residence. 

Section  1.884-5T(e){4}(i)  provides  that 
a  U.S.  trade  or  business  of  a  foreign 
corporation  is  an  integral  part  of  a  trade 
or  business  that  is  actively  conducted  by 
the  foreign  corporation  in  its  country  of 
residence  if  the  businesses  are 
complementary  and  mutually 
interdependent  steps  in  the  production 
and  sale  or  lease  of  goods,  or  the 
performance  of  swrvices.  If  the  U.S.  trade 
or  business  sells  goods  that  are  not 
manufactured,  grown  or  extracted  by 
the  foreign  corporation  in  its  country  of 
residence,  the  business  in  no  event  shall 
be  treated  as  an  integral  part  of  a  trade 
or  business  actively  conducted  in  the 


foreign  corporation’s  country  of 
residence  if  the  foreign  corporation  does 
not  take  i^ysical  possession  of  the 
goods  in  its  count^  of  residence. 

Section  1.884-5T{eK4}(ii)  treats  a  U.S. 
trade  or  business  as  an  integral  part  of  a 
trade  or  business  that  is  actively 
conducted  by  a  foreign  corporation  in  its 
coimtry  of  residence  if  the  t3pe  of  goods 
sold  or  services  performed  by  the  trade 
or  business  are  substantially  sold  for 
consumption  or  disposition  (or 
performed)  in  the  foreign  corporation’s 
coimtry  of  residence. 

Section  1.884-5T(f)  generally  gives  the 
Commissioner  authority  to  rule  that  a 
foreign  corporation  will  be  treated  as  a 
qualified  resident  of  its  country  of 
residence  if  the  Commissioner 
determines  that  the  establishment  or 
maintenance  of  the  foreign  corporation 
in  its  country  of  residence  does  not  have 
as  one  of  its  principal  purposes 
obtaining  benefits  under  the  income  tax 
treaty  between  the  United  States  and 
that  country. 

Special  Analyses 

It  has  been  determined  that  this 
temporary  regulation  is  not  a  major  rule 
as  defined  in  Executive  Order  12291  and 
that  a  Regulatory  Impact  Analysis  is 
therefore  not  requir^.  A  genial  notice 
of  proposed  rulemaking  is  not  required 
by  5  U.S.C.  553  for  temporary 
regulations.  Therefore,  these  regulations 
do  not  constitute  regulations  subject  to 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6)  and  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Richard  M.  Elliott  of  the 
Office  of  the  Associate  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations. 

List  of  Subjects 

26  CFR  1.861.1  through  1.997-1 

Income  taxes,  Corporate  deductions. 
Aliens,  Exports,  DISC,  Foreign 
investment  in  U.S.,  Foreign  tax  credit, 
FSC,  Sources  of  income,  U.S. 
investments  abroad. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  Parts  1  and  602 
are  amend^  as  follows: 


PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  citation  for 
Part  1  is  amended  by  adding  the 
following  citations: 

Authority:  26  U.S.C.  7806.  *  *  *  Sections 

1.884- 07  through  Iil84-5T  also  issued  under 
26  U.S.C.  884(g).  *  *  * 

Section  1.884-lT(d]  also  issued  under  26 
U.S.C.  884(cK2MA).  *  *  *  Section  1.884-lT(e) 
also  issued  under  26  U.S.C.  884(c)(2)(B)  •  *  * 

Section  1.884-lT(dKl3)(i)  also  issued  under 
26  U.S.C.  884(c)(2).  *  *  *  Section  1.884-5T 
(e)  and  (f)  also  issued  under  26  U.S.C. 
884{e)(4KQ.  *  *  * 

Par.  2.  New  §§  1.884-OT  through  1.884- 
5T  are  added  immediately  following 
§  1.883-1  to  read  as  follows: 

§  1.884-OT  Branch  Tax.  (temporary) 

(a)  Introduction.  Section  884  consists 
of  tiu-ee  main  parts:  A  branch  profits  tax 
on  certain  earnings  of  a  foreign 
corporation’s  U.S.  trade  ot  business;  a 
branch-level  interest  tax  on  interest 
paid,  or  deemed  paid,  by  a  foreign 
corporation’s  U.&  trade  or  business;  and 
an  anti-treaty  shopping  rule.  For 
purposes  of  the  regulations  under 
section  884,  the  term  “a  U.S.  trade  or 
business”  includes  all  the  U.S.  trades  or 
businesses  of  a  foreign  corporation. 

(1)  The  branch  profits  tax.  Section 

1.884- lT  provides  rules  for  computing 
the  branch  profits  tax  and  defines 
various  terms  that  affect  the 
computation  of  the  tax.  In  general, 
section  884(a)  imposes  a  30-percent 
branch  profits  tax  on  the  after-tax 
earnings  of  a  foreign  corporation’s  U.S. 
trade  or  business  that  are  not  reinvested 
in  a  U.S.  trade  or  business  by  the  close 
of  the  taxable  year,  or  are  disinvested  in 
a  later  taxable  year.  Changes  in  the 
value  of  the  equity  of  the  foreign 
corporation’s  U.S.  trade  or  business  are 
used  as  the  measure  of  whether  earnings 
have  been  reinvested  in,  or  disinvested 
fi'om,  a  U.S.  trade  or  business.  An 
increase  in  the  equity  during  the  taxable 
year  is  generally  treated  as  a 
reinvestment  of  the  earnings  for  the 
current  taxable  yean  a  decrease  in  the 
equity  during  the  taxable  year  is 
generally  treated  as  a  disinvestment  of 
prior  year’s  earnings  that  have  not 
previously  been  subject  to  the  branch 
profits  tax.  The  amount  subject  to  the 
branch  profits  tax  for  the  taxable  year  is 
the  dividend  equivalent  amount  Section 

1.884- 2T  contains  special  rules  relating 
to  the  effect  on  the  branch  profits  tax  of 
the  termination  or  incorporation  of  a 
U.S.  trade  or  business  or  the  liquidation 
or  reorganization  of  a  foreign 
corporation  or  its  domestic  subsidiary. 
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(2)  The  branch-level  interest  tax. 
Section  1.884-4T  provides  rules  for 
computing  the  branch-level  interest  tax. 

In  general,  interest  paid  by  a  U.S.  trade 
or  business  (as  defined  in  §  1.884-4T(b)) 
of  a  foreign  corporation  is  treated  as  if  it 
were  paid  by  a  domestic  corporation 
and  may  be  subject  to  tax  under  section 
871(a)  or  881,  and  to  withholding  under 
section  1441  or  1442.  In  addition,  if  the 
interest  allowable  as  a  deduction  under 
§  1.882-5  in  computing  a  foreign 
corporation’s  effectively  connected 
taxable  income  exceeds  certain  interest 
paid  by  a  U.S.  trade  or  business  of  the 
foreign  corporation,  the  excess  is  treated 
as  interest  paid  to  the  foreign 
corporation  by  a  wholly-owned 
domestic  corporation  and  is  subject  to 
tax  under  section  881(a). 

(3)  Qualified  residents.  Section  1.884- 
5T  provides  rules  for  determining 
whether  a  foreign  corporation  is  a 
qualified  resident  of  a  foreign  country. 

In  general,  a  foreign  corporation  must  be 
a  qualified  resident  of  a  foreign  country 
with  which  the  United  States  has  an 
income  tax  treaty  in  order  to  claim  an 
exemption  or  rate  reduction  with  respect 
to  the  branch  profits  tax,  the  branch- 
level  interest  tax,  and  the  tax  on 
dividends  paid  by  the  foreign 
corporation. 

(b)  Outline  of  topics  in  §§  1.884-lT 
through  1.884-5T.  This  paragraph  lists 
the  headings  in  §§  1.884-lT  through 
1.884-5T. 

§  1.884-lT  Branch  Profits  Tax.  (temporary) 

(a)  General  rule 

(b)  Dividend  equivalent  amount 

(1)  Definition 

(2)  Adjustment  for  increase  in  U.S.  net 
equity 

(3)  Adjustment  for  decrease  in  U.S.  net 
equity 

(i)  In  general 

(ii)  Limitation  based  on  non-previously 
taxed  accumulated  effectively  connected 
earnings  and  profits 

(4)  Examples 

(c)  U.S.  net  equity 

(d)  U.S.  assets 

(1)  General  rule 

(2)  Depreciable  and  amortizable  property 

(3)  Inventory 

(4)  Receivables  arising  from  the  sale  of 
inventory,  performance  of  services,  or 
lease  of  property 

(5)  U.S.  real  property  interests 

(i)  In  general 

(ii)  Shared  appreciation  loans  and  similar 
interests 

(6)  Money 

(7)  Installment  obligations 

(8)  Marketable  securities 

(9)  Partnership  interests 

(i)  General  rule 

(ii)  Computation  of  basis  in  partnership 

(iii)  Computation  of  share  of  partnership 
liabilities 


(iv)  Partnership  operated  to  increase  a 
foreign  corporation’s  U.S.  assets 
artificially 

(v)  Example 

(10)  Trusts  and  Estates 

(11)  Election  to  treat  expansion  capital  as  a 
U.S.  asset 

(i)  General  rule 

(ii)  Treatment  of  income  from  deemed 
U.S.  assets 

(iii)  Method  of  election 

(ivj  Ruling  to  permit  an  increase  in 
expansion  capital  in  cases  of  involuntary 
conversion 

(12)  Losses  involving  U.S.  assets 

(13)  Property  that  is  not  a  U.S.  asset 

(i)  Property  that  does  not  give  rise  to 
effectively  connected  earnings  and 
profits 

(ii)  Section  864(c)(7)  property 

(iii)  Assets  acquired  to  increase  U.S.  net 
equity  artificially 

(14)  Examples 

(e)  U.S.  liabilities 

(1)  General  rule 

(2)  Liabilities  of  a  partnership 

(3)  Artificial  decrease  in  U.S.  liabilities 

(f)  Effectively  connected  earnings  and  profits 

(1)  In  general 

(2)  Income  that  does  not  produce 
effectively  connected  earnings  and 
profits 

(3)  Allocation  of  deductions  attributable  to 
income  that  does  not  produce  efiectively 
connected  earnings  and  profits 

(4)  Examples 

(g)  Special  rule  for  foreign  insurance 

companies 

(h)  Corporations  resident  in  countries  with 

which  the  United  States  has  an  income 
tax  treaty 

(1)  General  rule 

(2)  Special  rules  for  foreign  corporations 
that  are  qualified  residents  on  the  basis 
of  their  ownership 

(i)  General  rule 

(ii)  Rules  of  application 

(3)  ^emptions  for  foreign  corporations 
resident  in  certain  countries  with  income 
tax  treaties  in  effect  on  January  1, 1987 

(4)  Modifications  with  respect  to  other 
income  tax  treaties 

(i)  Limitation  on  rate  of  tax 

(ii)  Limitations  other  than  rate  of  tax 

(iii)  Limitations  under  the  Canadian 
treaty 

(5)  Benefits  under  treaties  other  than 
income  tax  treaties 

(6)  Example 

(i)  Stapled  entities 

(j)  Effective  date 

§  1.884-2T  Special  rules  for  termination  or 
incorporation  of  a  U.S.  trade  or  business  or 
liquidation  or  reorganization  of  a  foreign 
corporation  or  its  domestic  subsidiary 
(temporary). 

(a)  Complete  termination  of  a  U.S.  trade  or 
business 

(1)  General  rule 

(2)  Operating  rules 

(i)  Definition  of  complete  termination 

(ii)  Waiver  of  period  of  limitations 

(iii)  Property  subject  to  reinvestment 
prohibition  rule 

(iv)  Related  corporation 


(v)  Direct  or  indirect  use  of  U.S.  assets 

(3)  Complete  termination  in  the  case  of  a 
section  338  election 

(4)  Complete  termination  in  the  case  of  a 
foreign  corporation  with  income  under 
section  864  (c)(6)  or  (c)(7) 

(5)  Coordination  with  second-level 
withholding  tax 

(b)  Election  to  remain  engaged  in  a  U.S.  trade 

or  business 

(c)  Liquidation,  reorganization,  etc.  of  a 

foreign  corporation 

(1)  Inapplicability  of  paragraph  (a)(1)  to 
section  381(a)  transactions 

(2)  Transferor's  dividend  equivalent 
amount  for  the  taxable  year  in  which  a 
section  381(a)  transaction  occurs 

(i)  U.S.  net  equity 

(ii)  Effectively  connected  earnings  and 
profits 

(iii)  Waiver  of  period  of  limitations  and 
transferee  agreement 

(3)  Transferor's  dividend  equivalent 
amount  for  any  taxable  year  succeeding 
the  taxable  year  in  which  the  section 
381(a)  transaction  occurs 

(4)  Earnings  and  profits  of  the  transferor 
carried  over  to  the  transferee  pursuant  to 
the  section  381(a)  transaction 

(i)  Amount 

(ii)  Retention  of  character 

(iii)  Treatment  of  distributions  by  a 
domestic  transferee  out  of  non- 
previously  taxed  accumulated  effectively 
connected  earnings  and  profits 

(5)  Determination  of  U.S.  net  equity  of  a 
transferee  that  is  a  foreign  corporation 

(6)  Special  rules  in  the  case  of  the 
disposition  of  stock  or  securities  in  a 
domestic  transferee  or  in  the  transferor 

(i)  General  rule 

(ii)  Operating  rule 

(d)  Incorporation  under  section  351 

(1)  In  general 

(2)  Inapplicability  of  paragraph  (a)(1)  of 
this  section  to  section  35l  transactions 

(3)  Transferor's  dividend  equivalent 
amount  for  the  taxable  year  in  which  a 
section  351  transaction  occurs 

(i)  U.S.  net  equity 

(ii)  Effectively  connected  earnings  and 
profits 

(iii)  Limitation  on  dividend  equivalent 
amount 

(4)  Election  to  increase  earnings  and  profits 

(i)  General  rule 

(ii)  Amount  of  the  transferor's  effectively 
connected  earnings  and  profits  and  non- 
previously  taxed  accumulated  effectively 
connected  earnings  and  profits  allocated 
to  the  transferee 

(iii)  Effect  of  election  on  transferor 

(5)  Dispositions  of  stock  or  securities  of  the 
transferee  by  the  transferor 

(i)  General  rule 

(ii)  Exception  for  certain  tax-free 
dispositions 

(iii)  Distribution  governed  by  section  355 

(iv)  Filing  of  statement 

(6)  Example 

(e)  Certain  transactions  with  respect  to  a 

domestic  subsidiary 

(f)  Effective  date 
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§  1.884-3T  Coordination  of  branch  profits  tax 
with  second-tier  withholding,  (temporary) 

§  1.884-4T  Branch-level  interest  tax. 
(temporary) 

(a)  General  rule 

(1)  Tax  on  interest  paid  by  a  U.S.  trade  or 
business 

(2)  Tax  on  excess  interest 

(3)  Original  issue  discount 

(4)  Example 

(b)  Interest  paid  by  a  U.S.  trade  or  business 

(1)  Definition  of  interest  paid  by  a  U.S. 
trade  or  business 

(2)  Requirement  that  all  interest  paid  with 
respect  to  certain  liabilities  be 
consistently  treated 

(3)  Liabilities  that  do  not  give  rise  to 
interest  paid  by  a  U.S.  trade  or  business 

(4)  Interbranch  interest  disregarded 

(5)  Special  rule  where  a  U.S.  business 
constitutes  80  percent  ot  more  of  a 
foreign  corporation’s  business 

(i)  General  rule 

(h)  Example 

(6)  Special  rule  where  interest  paid  exceeds 
deductible  and  non-deductible  interest  of 
a  U.S.  trade  or  bumness 

(i)  General  rule 

(ii]  Election  to  specify  liabilities  that  do 
not  give  rise  to  interest  paid  by  a  U.S. 
trade  or  business 

(iii)  Examples 

(7)  Election  to  reduce  excess  interest  where 
interest  is  paid  and  accrued  in  different 
years 

(i)  Accrual  before  year  of  payment 

(ii)  Payment  before  year  of  accrual 

(iii)  Requirements  for  election 

(iv)  Examples 

(8)  Effect  of  tax  treaties 

(i)  Payor’s  treaty 

(ii)  Recipient’s  treaty 

(iii)  Treaties  other  than  income  tax 
treaties 

(iv)  Effect  of  income  tax  treaties  on 
interest  paid  by  a  partnership 

(v)  Examples 

(c)  Excess  interest 

(1)  Reporting  and  payment  of  tax  on  excess 
interest 

(2)  Interest  paid  by  a  partnership 

(i)  General  rule 

(ii)  Special  rule  for  interest  that  is  paid 
and  accrued  in  different  years 

(3)  Effect  of  tax  treaties 

(i)  General  rule 

(ii)  Provisions  in  income  tax  treaties 
relating  to  interest  paid  by  a  foreign 
corporation 

(iii)  Treaties  other  than  income  tax 
treaties 

(4)  Examples 

(d)  Stapled  entities 

(e)  Effective  date 

§  1.684-5T  Qualified  Residents,  (temporary) 

(a)  Definition  of  a  qualified  resident 

(b)  Stock  ownership  requirement 

(1)  General  rule 

(2)  Rules  for  determining  ownership 

(i)  Constructive  ownei^ip 

(ii)  Governments  treated  as  individual 
sharehtriders 

(iii)  Publicly-traded  corporations  treated 
as  individual  shareholders 


(iv)  Publicly-traded  stock  treated  as 
owned  by  individuals 

(3)  Required  documentation 

(4)  Individual  documentation 

(i)  Statement  from  individual  riiareholder 
or  from  government  or  corporation 
treated  as  an  individual  sharehdder 

(ii)  Certificate  of  residency 

(5)  Intermediary  ownership  statement 

(6)  Intermediary  verification  statement 

(7)  Availability  of  documents  for  inspection 

(i)  Retention  of  documents  by  the  foreign 
corporation 

(ii)  Retention  of  documents  by  an 
intermediary  issuing  an  intermediary 
verification  statement 

(8)  Examples 

(c)  Base  erosion 

(d)  Publicly-traded  corporations 

(1)  General  rule 

(2)  Established  securities  market 

(i)  General  rule 

(ii)  Exchanges  with  multiple  tiers 

(iii)  Computation  of  dollar  value  of  stock 
traded 

(iv)  Deffnition  of  over-the-counter  market 

(v)  Discretion  to  determine  that  exchange 
qualifies  as  established  securities  market 

(vi)  Discretion  to  determine  that  market 
does  not  qualify  as  established  securities 
market 

(3)  Primarily  traded 

(4)  Regula^  traded 

(i)  General  rule 

(ii)  Closely-held  companies  not  treated 
as  regularly  traded 

(iii)  Anti-abuse  rule 

(iv)  Stock  traded  on  domestic  established 
securities  markets 

(5)  Stock  treated  as  wholly-owned 

(e)  Burden  of  proof  for  publicly-traded 
corporations 

(e)  Active  trade  or  business 

(1)  General  rule 

(2)  Active  conduct  of  a  trade  or  business 

(3)  Substantial  presence  test 

(4)  Integral  part  of  an  active  trade  or 
business  in  the  foreign  corporation’s 
country  of  residence 

(i)  General  rule 

(ii)  Presumption  if  business  principally 
conducted  in  country  of  residence 

(f)  Ruling  that  a  foreign  corporation  is  a 

qualified  resident 

(g)  Effective  date 

§  1.884-lT  Branch  Profits  Tax 
(temporary). 

(a)  General  rule.  A  forei^  corporation 
shall  be  liable  for  a  branch  profits  tax  in 
an  amount  equal  to  30  percent  of  the 
foreign  corporation’s  dividend 
equivalent  amount  for  the  taxable  year. 
'The  branch  profits  tax  shall  be  in 
addition  to  the  tax  imposed  by  section 
882  and  shall  be  reported  on  a  foreign 
corporation’s  income  tax  return  for  the 
taxable  year.  The  tax  shall  be  due  and 
payable  as  provided  in  section  6151  and 
such  other  provisions  of  Subtitle  F  of  the 
Internal  Revenue  Code  as  apply  to  the 
income  tax  liability  of  corporations. 
However,  no  estimated  tax  pa3mients 
shall  be  due  with  respect  to  a  foreign 


corporation’s  liability  for  the  branch 
profits  tax.  See  paragraph  (h)  of  this 
section  for  the  application  of  the  branch 
profits  tax  to  corporations  that  are 
residents  of  countries  with  which  the 
United  States  has  an  income  tax  treaty, 
and  §  1.884-2T  few  the  effect  on  the 
branch  profits  tax  of  the  termination  or 
incMxmration  of  a  U.S.  trade  or 
business,  or  the  liquidation  or 
reorganization  of  a  foreign  corporation 
or  its  domestic  subsidiary. 

(b)  Dividend  equivalent  amount — (1) 
Definition.  The  term  “dividend 
equivalent  amount”  means  a  foreign 
corporation’s  effectively  connected 
earnings  and  profits  (as  defined  in 
paragraph  (fKl)  of  this  section)  for  the 
taxable  year  subject  to  the  adjustments 
in  paragraphs  (b)  (2)  and  (3)  of  this 
section.  The  dividend  equivalent  amount 
cannot  be  less  than  zero. 

(2)  Adjustment  for  increase  in  U.S.  net 
equity.  If  a  foreign  corporation’s  U.S.  net 
equity  (as  defined  in  paragraph  (c)  of 
this  section)  as  of  the  close  of  the 
taxable  year  exceeds  the  foreign 
corporaticHi’s  U.S.  net  equity  as  of  the 
close  of  the  preceding  taxable  year, 
then,  for  purposes  of  computing  the 
foreign  corporation’s  dividend 
equivalent  anunmt  for  the  taxable  year, 
the  foreign  corporation’s  effectively 
connected  earnings  and  profits  for  the 
taxable  year  shall  be  reduced  (but  not 
below  zero)  by  the  amount  of  such 
excess. 

(3)  Adjustment  for  decrease  in  U.S. 
net  equity — (i)  In  general.  Except  as 
provided  in  paragraph  (b)(3)(ii)  of  this 
section  and  in  §  1.884-2T,  if  a  foreign 
corporation’s  U.S.  net  equity  as  of  the 
close  of  the  taxable  year  is  less  than  the 
foreign  corporation’s  U.S.  net  equity  as 
of  the  close  of  the  preceding  taxable 
year,  then,  for  purposes  of  computing  the 
foreign  corporation’s  dividend 
equivalent  amount  for  the  taxable  year, 
the  foreign  corporation’s  effectively 
connected  earnings  and  profits  for  the 
taxable  year  shall  be  increased  by  the 
amount  of  such  difference. 

(ii)  Limitation  based  on  non- 
previously  taxed  accumulated 
effectively  connected  earnings  and 
profits.  The  increase  of  a  foreign 
corporation’s  effectively  connected 
earnings  and  pwofits  under  paragraph 
(b)(3)(i)  of  this  section  shall  not  exceed 
the  non-previously  taxed  accumulated 
effectively  connected  earnings  and 
profits  of  the  foreign  corporation  as  of 
the  close  of  the  preceding  taxable  year. 
The  term  “non-previously  taxed 
accumulated  effectively  connected 
earnings  and  profits”  means  the  excess 
of  the  aggregate  amount  of  effectively 
connected  earnings  and  profits  of  a 
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foreign  corporation  for  preceding 
taxable  years  over  the  aggregate 
dividend  equivalent  amounts  for  such 
preceding  taxable  years.  The  aggregate 
amount  of  effectively  connected 
earnings  and  profits  for  preceding 
taxable  years  shall  not  include 
effectively  connected  earnings  and 
prohts  for  taxable  years  beginning 
before  January  1, 1987. 

(4)  Examples.  The  principles  of 
paragraphs  (bj  (2)  and  (3}  of  this  section 
are  illustrated  by  the  following 
examples. 

Example  (1).  Foreign  corporation  A,  a 
calendar  year  taxpayer,  had  $1,000  U.S.  net 
equity  as  of  the  close  of  1986  and  $100  of 
effectively  connected  earnings  and  profits  for 

1987.  A  acquires  $100  of  additional  U.S. 
assets  during  1987  and  its  U.S.  net  equity  as 
of  the  close  of  1987  is  $1,100.  In  computing 
A’s  dividend  equivalent  amount;  for  1987,  A’s 
effectively  connected  earnings  and  profits  of 
$100  are  reduced  under  paragraph  (b)(2]  of 
this  section  by  the  $100  increase  in  U.S.  net 
equity  between  the  close  of  1986  and  the 
close  of  1987.  A  has  no  dividend  equivalent 
amount  for  1987. 

Example  (2).  Assume  the  same  facts  as  in 
Example  (l)  for  1987.  A  has  no  effectively 
connected  earnings  and  profits  for  1988.  A's 
U.S.  net  equity  decreases  by  $40  during  1988 
and  its  U.S.  net  equity  is  $1,060  as  of  the  close 
of  1988.  A  has  a  dividend  equivalent  amount 
of  $40  for  1988,  even  though  it  has  no 
effectively  connected  earnings  and  profits  for 

1988.  A’s  effectively  connected  earnings  and 
proHts  of  $0  for  19W  are  increased  under 
paragraph  (b)(3)(i)  of  this  section  by  the  $40 
reduction  in  U.S.  net  equity  (subject  to  the 
limitation  in  paragraph  (b)(3)(ii)  of  this 
section  of  $100  of  non-previously  taxed 
accumulated  effectively  connected  earnings 
and  prohts]. 

Example  (3).  Assume  the  same  facts  as  in 
Example  (I)  except  that  A  acquires  $40  of 
U.S.  assets  during  1987  and  its  U.S.  net  equity 
as  of  the  close  of  1987  is  $1,040.  In  computing 
A's  dividend  equivalent  amount  for  1987,  A’s 
effectively  connected  earnings  and  profits  of 
$100  are  reduced  under  paragraph  (b)(2)  of 
this  section  by  the  $40  increase  in  U.S.  net 
equity  between  the  close  of  1986  and  the 
close  of  1987.  A  has  a  dividend  equivalent 
amount  of  $60  for  1987. 

Example  (4).  Assume  the  same  facts  as  in 
Example  (3)  for  1987.  For  1988,  A  has  $125  of 
effectively  connected  earnings  and  profits 
and  its  U.S.  net  equity  decreases  by  $50.  A.’s 
U.S.  net  equity  as  of  the  close  of  1988  is  $990 
($l,040-$50).  In  computing  A’s  dividend 
equivalent  amount,  the  $125  of  effectively 
connected  earnings  and  profits  for  1988  is  not 
increased  under  paragraph  (b)(3)(i)  by  the  full 
amount  of  the  $50  decrease  in  U.S.  net  equity 
during  1988,  because  the  increase  in 
effectively  connected  earnings  and  profits 
resulting  from  a  decrease  in  U.S.  net  equity  is 
limited  to  A’s  non-previously  taxed 
accumulated  effectively  connected  earnings 
and  profits  as  of  the  close  of  1987.  A  had  $100 
of  effectively  connected  eamiiigs  and  profits 
for  1987  and  a  dividend  equivalent  amount  of 
$60  for  that  year,  so  A  has  $40  of  non- 


previously  taxed  accumulated  effectively 
connected  earnings  and  profits  as  of  the  close 
of  1987.  The  increase  in  effectively  connected 
earnings  and  profits  resulting  from  a  decrease 
in  U.S.  net  equity  is  thus  limited  to  $40,  and 
the  dividend  equivalent  amount  for  1988  is 
$165  ($125  effectively  connected  earnings  and 
profits  $40  decrease  in  U.S.  net  equity). 

Example  (5).  (i)  Foreign  corporation  A,  a 
calendar  year  taxpayer,  has  $150  of  non- 
previously  taxed  accumulated  effectively 
connected  earnings  and  profits  as  of  the  close 
of  1990,  and  has  a  $90  deficit  in  effectively 
connected  earnings  and  profits  for  1991.  A 
has  U.S.  net  equity  of  $450  as  of  the  close  of 

1990  and  U.S.  net  equity  of  $350  as  of  the 
close  of  1991  (i.e.,  a  $100  decrease  in  U.S.  net 
equity).  A  has  a  dividend  equivalent  amount 
of  $10  for  1991.  resulting  from  A’s  deficit  of 
$90  in  effectively  connected  earnings  and 
profits  for  1991  increased  by  $100,  the 
decrease  in  A’s  U.S.  net  equity  during  1991.  A 
portion  of  the  reduction  in  U.S.  net  equity  in 

1991  is  attributable  to  A’s  deficit  in 
effectively  connected  earnings  and  profits  for 
that  year  and  triggers  a  dividend  equivalent 
amount  only  to  the  extent  the  reduction  in 
U.S.  net  equity  exceeds  the  current  year 
deficit  in  effectively  coimected  earnings  and 
profits  for  1991. 

(ii)  For  1992,  A  has  no  effectively 
connected  earnings  and  profits  and  its  U.S. 
net  equity  decreases  by  $150  (to  $200)  during 
the  year.  Because  A  has  no  effectively 
connected  earnings  and  profits  for  1992,  its 
dividend  equivalent  amount  for  the  year  is 
equal  to  the  decrease  in  U.S.  net  equity 
during  the  year  ($150)  limited  to  the  amount 
of  its  non-previously  taxed  accumulated 
effectively  connected  earnings  and  profits  as 
of  the  close  of  the  preceding  taxable  year.  A 
has  $50  of  non-previously  taxed  accumulated 
effectively  connected  earnings  and  profits  as 
of  the  close  of  1991  [i.e.,  its  non-previously 
taxed  accumulated  effectively  connected 
earnings  and  profits  of  $150  as  of  the  close  of 
1990  less  its  $90  deficit  in  earnings  and  profits 
for  1991  less  its  dividend  equivalent  amount 
of  $10  for  1991)  and  therefore  has  a  dividend 
equivalent  amount  of  $50  for  1992. 

Example  (6).  Foreign  corporation  A,  a 
calendar  year  taxpayer,  had  a  deficit  in 
effectively  connected  earnings  and  profits  of 
$100  for  1987  and  $100  for  1988,  and  has  $90 
of  effectively  connected  earnings  and  profits 
for  1989.  A  had  $2,000  U.S.  net  equity  as  of 
the  close  of  1988  and  has  $2,000  U.S.  net 
equity  as  of  the  close  of  1989.  A  has  a 
dividend  equivalent  amount  of  $90  for  1989, 
its  effectively  connected  earnings  and  profits 
for  the  year,  even  though  it  has  a  net  deficit 
of  $110  in  effectively  connected  earnings  and 
profits  for  the  period  1987-1989. 

(c)  U.S.  net  equity.  The  term  “U.S.  net 
equity”  means,  as  of  the  close  of  the 
taxable  year,  the  U.S.  assets  (as  defined 
in  paragraph  (d)(1)  of  this  section)  of  a 
foreign  corporation  on  such  date 
reduced  (including  below  zero)  by  the 
U.S.  liabilities  (as  defined  in  paragraph 
(e)(1)  of  this  section)  of  the  foreign 
corporation  on  such  date. 

(d)  U.S.  assets — (1)  General  rule. 
Except  as  provided  in  paragraphs  (d)(13) 


and  (g)  of  this  section,  the  term  “U.S. 
assets”  means — 

(i)  Property  of  a  corporation  that  is 
described  in  paragraphs  (d)  (2)  through 
(12)  of  this  section  and  is  held  by  the 
foreign  corporation  on  the  day  on  which 
a  determination  of  whether  the  property 
is  a  U.S.  asset  is  made  (the 
“determination  date”),  and 

(ii)  Property  of  a  foreign  corporation 
(o  Aer  than  property  described  in 
paragraph  (d)(l)(i)  of  this  section)  that  is 
held  on  the  determination  date  if  all 
income  from  the  use,  and  all  gain  frt)m 
the  disposition,  of  the  property  on  the 
determination  date  is  effectively 
connected  with  the  conduct  of  a  trade  or 
business  in  the  United  States  (or  would 
be  effectively  connected  if  the  property 
were  used  or  sold  on  that  date).  Except 
as  otherwise  specifically  provided  in 
this  paragraph  (d),  the  amount  of  a  U.S. 
asset  shall  be  the  adjusted  basis  of 
property  for  purposes  of  computing 
earnings  and  profits,  and  the  taxable 
year  referred  to  in  this  paragraph  (d) 
shall  be  the  taxable  year  in  which  the 
determination  date  falls.  Income  that  is 
effectively  connected  with  the  conduct 
of  a  trade  or  business  in  the  United 
States  includes  income  that  is  treated  as 
effectively  connected  income  under  any 
provision  of  the  Code.  See  paragraph 
(d)(13)(ii)  of  this  section  regarding 
property  described  in  section  864(c)(7). 

(2)  Depreciable  and  amortizable 
property.  Depreciable  personal  property 
(other  than  a  U.S.  real  property  interest 
described  in  section  897(c)(l)(A)(i))  and 
amortizable  intangible  property  shall  be 
treated  as  a  U.S.  asset  of  a  foreign 
corporation  in  the  same  proportion  that 
the  amount  of  the  depreciation  or 
amortization  with  respect  to  the 
property  that  is  allowable  as  a 
deduction,  or  is  includible  in  cost  of 
goods  sold,  for  the  taxable  year  in 
computing  the  taxable  income  of  the 
foreign  corporation  that  is  effectively 
connected  with  the  conduct  of  a  trade  or 
business  in  the  United  States  bears  to 
the  total  amount  of  depreciation  or 
amortization  computed  for  the  taxable 
year  with  respect  to  the  property. 

(3)  Inventory.  Inventory  property  (as 
defined  in  section  865(h)(1))  held  on  the 
determination  date  shall  be  treated  as  a 
U.S.  asset  in  the  same  proportion  that 
the  anticipated  amount  of  gross  sales 
from  the  sale  or  exchange  of  the 
property  that  is  reasonably  anticipated 
to  be  effectively  connected  with  the 
conduct  of  a  trade  or  business  in  the 
United  States  bears  to  the  anticipated 
total  amount  of  gross  sales  from  the  sale 
or  exchange  of  the  property. 

(4)  Receivables  arising  from  the  sale 
of  inventory,  performance  of  services,  or 
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lease  of  property.  An  account  or  note 
receivable  (whether  or  not  bearing 
stated  interest)  with  a  maturity  not 
exceeding  six  months  that  arises  from 
the  sale  or  exchange  of  inventory 
property  (as  defined  in  section  865(h)(l]] 
or  from  the  performance  of  services  or 
the  leasing  of  property  in  the  ordinary 
course  of  a  foreign  corporation’s  trade 
or  business  shall  be  treated  as  a  U.S. 
asset  of  the  foreign  corporation  in  the 
same  proportion  that  the  amount  of 
gross  income  represented  by  the 
receivable  that  is  effectively  connected 
with  the  conduct  of  a  trade  or  business 
in  the  United  States  bears  to  the  total 
amoimt  of  gross  income  represented  by 
the  receivable. 

(5)  U.S.  real  property  interests — (i)  In 
general.  A  U.S.  real  property  interest 
described  in  section  897(c)(l)(A)(i)  shall 
be  treated  as  a  U.S.  asset. 

(ii)  Shared  appreciation  loans  and 
similar  interests.  [Reserved] 

(6)  Money.  Money  needed  in  a  U.S. 
trade  or  business  within  the  meaning  of 
§  1.864-4(c](2)(iii](a)  shall  be  treated  as 
a  U.S.  asset. 

(7)  Installment  obligations.  An 
obligation  received  in  connection  with 
the  installment  sale  (as  dehned  in 
section  453(b))  of  a  U.S.  asset  shall  be 
treated  as  a  U.S.  asset  in  an  amount 
equal  to  the  sum  of — 

(i)  The  amount  of  income  that  would 
be  effectively  connected  (or  treated  as 
effectively  connected)  with  the  conduct 
of  a  trade  or  business  in  the  United 
States  if  the  obligation  were  satisfred  in 
full  on  the  determination  date  and 

(ii)  The  basis  of  the  obligation  on  such 
date  (as  determined  for  purposes  of 
section  453B]  attributable  to  the 
amounts  that  would  be  treated  as 
income  that  is  effectively  connected 
with  the  conduct  of  a  trade  or  business 
in  the  United  States,  if  the  obligation 
were  satisfied  in  full  on  the 
determination  date. 

(8)  Marketable  securities.  Except  as 
provided  in  paragraph  (d](ll)  of  this 
section  (relating  to  expansion  capital) 
and  in  §  1.884-2T  (relating  to  the 
incorporation  or  complete  termination  of 
a  U.S.  trade  or  business,  or  the 
reorganization  or  liquidation  of  a  foreign 
corporation  or  its  domestic  subsidiary], 
a  marketable  security  shall  be  treated  as 
a  U.S.  asset  only  if  all  of  the  income 
derived  from  such  security  during  the 
taxable  year  is  effectively  connected 
with  the  conduct  of  a  trade  or  business 
in  the  United  States  and  either — 

(i)  Any  gain  or  loss  from  the  sale  or 
exchange  of  the  security  on  the 
determination  date  would  be  effectively 
connected  with  the  conduct  of  a  trade  or 
business  in  the  United  States,  or 


(ii)  Such  security  had  a  yield  for  the 
taxable  year  (or  for  the  portion  of  the 
taxable  year  during  which  the  secmrity 
was  held)  of  at  least  50  percent  of  the 
average  of  the  monthly  Federal  short¬ 
term  rates  (as  determined  under  section 
1274(d)(l)(C)(i)]  during  such  period. 

The  yield  of  a  marketable  security 
means,  for  purposes  of  this  paragraph 
(d)(8],  the  ratio  of  gross  amounts  derived 
by  the  foreign  corporation  during  the 
taxable  year  from  the  security  (including 
income  accrued  or  imputed  with  respect 
to  such  security  under  any  provision  of 
the  Code,  or  regulations  thereunder)  to 
the  adjusted  basis  of  such  security  on 
the  determination  date.  For  purposes  of 
this  paragraph  (d),  the  term  "marketable 
security”  means  a  security  (including 
stock]  that  is  part  of  an  issue  any 
portion  of  which  is  regularly  traded  on 
an  established  securities  market  (within 
the  meaning  of  §  1.884-5T(d)  (2)  and  (4)) 
and  a  deposit  described  in  section 
871(i)(3)  (A)  or  (B). 

(9)  Partnership  interests — (i)  General 
rule.  Except  as  provided  in  paragraph 
(d)(9](iv)  of  this  section,  a  foreign 
corporation  that  is  a  partner  in  a 
partnership  shall  be  treated  as  having  a 
U.S.  asset  in  an  amount  equal  to  the 
product  of  the  foreign  corporation’s 
adjusted  basis  in  the  partnership 
interest  (as  determined  under  paragraph 
(d)(9)(ii)  of  this  section)  and  the  ratio  of 
its  distributive  share  of  partnership 
gross  income  for  the  taxable  year  that  is 
effectively  connected  with  the  conduct 
of  a  trade  or  business  in  the  United 
States  to  its  distributive  share  of  all 
partnership  gross  income  for  the  taxable 
year. 

(ii)  Computation  of  basis  in 
partnership.  For  purposes  of  this 
section,  a  foreign  corporation’s  adjusted 
basis  in  a  partnership  interest  shall  be 
the  foreign  corporation’s  basis  in  such 
interest  (as  determined  under  section 
705)— 

(A)  Reduced  by  the  foreign 
corporation’s  share  of  the  liabilities  of 
the  partnership  (as  determined  under 
section  752], 

(B)  Increased  by  the  foreign 
corporation’s  share  of  the  liabilities  of 
the  partnership  (as  determined  under 
paragraph  (d](9)(iii)  of  this  section),  and 

(C)  Adjusted  to  take  into  account  any 
differences  between  the  foreign 
corporation’s  distributive  share  of 
partnership  income,  gain,  or  loss  for 
purposes  of  computing  the  taxable 
income  of  the  foreign  corporation  and 
the  foreign  corporation’s  distributive 
share  of  partnership  income,  gain,  or 
loss  firom  the  partnership  for  purposes  of 
computing  the  earnings  and  profits  of 
the  foreign  corporation. 


(iii)  Computation  of  share  of 
partnership  liabilities.  For  purposes  of 
this  section,  a  foreign  corporation  shall 
share  in  any  liability  of  a  partnership  in 
the  same  proportion  that  it  shares  for 
income  tax  purposes  in  the  interest 
expenses  attributable  to  such  liability 
for  the  taxable  year. 

(iv)  Partnership  operated  to  increase 
a  foreign  corporation’s  U.S.  assets 
artificially.  If  the  district  director 
determines  that  one  of  the  principal 
purposes  of  the  acquisition  of  a 
partnership  interest  or  the  acquisition  or 
ownership  of  certain  properties  by  a 
partnership  is  to  increase  the  U.S.  assets 
of  a  foreign  corporation  artificially,  the 
district  director  may  compute  the 
portion  of  the  foreign  corporation’s 
interest  in  the  partnership  that  is  a  U.S. 
asset  using  a  method  that  more 
accurately  reflects  the  foreign 
corporation’s  interest  in  partnership 
properties  that  would  be  U.S.  assets  if 
held  directly  by  the  foreign  corporation. 
Whether  a  partnership  interest  is 
acquired,  or  partnership  property  is 
acquired  or  owned,  for  such  purpose 
will  depend  upon  all  the  facts  and 
circumstances  of  each  case.  Factors  to 
be  considered  include  whether  the 
partnership  conducts  unrelated 
businesses  or  whether  the  partnership 
accumulates  investment  property 
unrelated  to  its  trade  or  business  or 
liquid  assets  in  excess  of  the  reasonable 
needs  of  its  business.  For  purposes  of 
this  paragraph  (d](9](iv],  to  be  one  of  the 
principal  purposes,  a  purpose  must  be 
important,  but  it  is  not  necessary  that  it 
be  the  primary  purpose. 

(v)  Example.  The  application  of 
paragraph  (d](9)(iv)  of  this  section  is 
illustrated  by  the  following  example. 

Example.  Foreign  corporation  A  is  a 
partner  in  partnership  X  and  is  entitled  to  50 
percent  of  the  income  of  X  and  50  percent  of 
the  value  of  all  property  of  X  upon  X’s 
liquidation.  X  is  engaged  in  an  active  U.S. 
real  estate  business  which,  during  the  taxable 
year,  produces  $100  of  gross  income  that  is 
effectively  connected  with  the  conduct  of  a 
trade  or  business  in  the  United  States.  In  the 
same  taxable  year,  X  acquires  securities 
(from  funds  that  are  either  generated  by  its 
business,  borrowed  or  contributed]  that 
produce  $50  of  gross  income  not  effectively 
connected  with  the  conduct  of  a  trade  or 
business  in  the  United  States.  The  securities 
are  unrelated  to  the  real  estate  business  and 
substantially  exceed  the  reasonable  needs  of 
the  business.  The  real  estate  and  the 
securities  each  have  an  adjusted  basis  of 
$1,000.  Under  paragraph  (d](9)(i)  of  this 
section,  two-thirds  (50/75)  of  A’s  distributive 
share  of  partnership  gross  income  is 
effectively  connected  with  the  conduct  of  a 
trade  or  business  in  the  United  States,  and 
two-thirds  of  A’s  basis  in  its  partnership 
interest  (as  determined  under  paragraph 
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(d)(9)(ii)  of  this  section)  would  therefore  be 
treated  as  a  U.S.  asset.  However,  because  the 
securities  acquired  by  X  are  unrelated  to  X's 
real  estate  business  and  exceed  the 
reasonable  needs  of  the  business,  the  district 
director  may  determine  that  a  principal 
purpose  of  X's  acquisition  of  the  securities  is 
to  increase  artificially  the  U.S.  assets  of  A. 

The  district  director  may,  therefore,  compute 
the  portion  of  A’s  interest  in  X  that  is  treated 
as  a  U.S.  asset  by,  for  example,  using  the 
ratio  of  A’s  pro  rata  share  of  the  adjusted 
basis  of  the  property  of  X  that  produces 
income  that  is  effectively  connected  with  the 
conduct  of  a  trade  or  business  in  the  United 
States  ($500)  to  A's  pro  rata  share  of  all 
property  of  X  ($1,000).  As  a  result,  A  would 
be  treated  as  having  a  U.S.  asset  in  an 
amount  equal  to  half  of  A's  basis  in  X  (as 
determined  under  paragraph  (d)(9)(ii)  of  this 
section). 

(10)  Trusts  and  Estates.  [Reserved] 

(11)  Election  to  treat  expansion 
capital  as  a  U.S.  asset — (i)  General  rule. 
A  foreign  corporation  may  elect,  for  any 
taxable  year,  to  treat  as  U.S.  assets 
marketable  securities  (as  defined  in 
paragraph  (d)(8)  of  this  section)  that  are 
not  otherwise  U.S.  assets  provided  that 
the  fair  market  value  of  each  such 
security  on  the  date  the  security  is 
identified  as  a  U.S.  asset  under 
paragraph  (d)(ll)(iii)  of  this  section  is 
not  less  than  its  adjusted  basis  on  such 
date.  The  adjusted  basis  of  marketable 
securities  that  may  be  treated  as  U.S. 
assets  for  any  taxable  year  shall  not 
exceed  25  percent  of  the  sum  of  the 
foreign  corporation's  effectively 
connected  earnings  and  profits  for  the 
taxable  year  and  the  non-previously 
taxed  accumulated  effectively 
connected  earnings  and  profits 
attributable  to  the  two  preceding 
taxable  years.  The  securities  must  be 
held  for  the  entice  taxable  year 
following  the  year  for  which  the  election 
is  made  or,  if  disposed  of  during  that 
taxable  year,  must  be  replaced  on  the 
date  of  disposition  by  other  marketable 
sectirities  that  are  purchased  on  or 
before  such  date,  or  are  received  in 
exchange  for  the  securities  that  have 
been  disposed  of,  and  the  fair  market 
value  of  which  as  of  the  date  of 
substitution  is  not  less  than  their 
adjusted  basis. 

(ii)  Treatment  of  income  from  deemed 
U.S.  assets.  The  income  or  gain  from 
marketable  securities  subject  to  an 
election  under  this  paragraph  (d)(ll) 
that  arises  in  the  taxable  year  following 
the  taxable  year  for  which  the  election 
is  made  shall  be  treated  as  effectively 
connected  with  the  conduct  of  a  trade  or 
business  in  the  United  States  (other  than 
for  purposes  of  section  864(c)(7)).  and 
losses  from  the  disposition  of  such 
marketable  securities  shall  be  allocated 
entirely  to  income  that  is  effectively 


connected  with  the  conduct  of  a  trade  or 
business  in  the  United  States.  The 
marketable  securities  that  are  held  on 
the  last  business  day  of  the  following 
taxable  year  shall  be  treated  as  sold  for 
their  fair  market  value  on  that  day,  and 
any  gain  (but  not  loss)  and  accrued 
interest  shall  be  taken  into  account  in 
such  following  taxable  year  as  income 
that  is  effectively  connected  with  the 
conduct  of  a  trade  or  business  in  the 
United  States.  The  adjusted  basis  of 
such  property  shall  be  increased  by  the 
amoimt  of  any  gain  recognized  by 
reason  of  this  paragraph  (d)(ll]. 

(iii)  Method  of  election.  An  election 
under  this  paragraph  (d)(ll]  to  treat 
marketable  securities  as  U.S.  assets  may 
be  made  only  with  respect  to  securities 
identified  on  the  books  and  records  of 
the  U.S.  trade  or  business  within  30  days 
after  the  close  of  the  taxable  year  for 
which  the  election  is  made.  The  election 
shall  be  made  by  the  foreign  corporation 
for  any  taxable  year  by  attaching  to  its 
income  tax  return  for  Ae  taxable  year  a 
statement — 

(A)  Identifying  the  marketable 
securities  that  it  elects  to  treat  as  U.S. 
assets  under  this  paragraph  (d)(ll], 

(B)  Setting  forth  the  adjusted  bases  of 
such  securities,  and 

(C)  Agreeing  to  treat  any  income,  gain 
or  loss  ^m  such  securities  (or 
replacement  securities]  as  provided  in 
paragraph  (d)(ll)(ii)  of  this  section.  Such 
statement  must  be  filed  on  or  before  the 
due  date  (including  extensions]  of  the 
foreign  corporation's  income  tax  return 
for  the  taxable  year.  For  taxable  years 
ending  on  or  before  December  1, 1988, 
the  election  may  be  made,  and  securities 
identified  on  the  books  and  records  of 
the  foreign  corporation,  on  the  later  of 
the  date  on  which  the  return  is  due 
(including  extensions)  or  120  days  after 
September  2, 1988. 

(iv)  Ruling  to  permit  an  increase  in 
expansion  capital  in  cases  of 
involuntary  conversion.  If  property  that 
is  a  U.S.  asset  of  a  foreign  corporation  is 
compulsorily  or  involuntarily  converted 
into  property  not  similar  or  related  in 
service  or  use  to  the  converted  property, 
the  foreign  corporation  may  apply  to  the 
Commissioner  for  a  ruling  to  increase 
the  amount  of  marketable  securities  that 
may  be  treated  as  U.S.  assets.  The 
Commissioner  may  prescribe  terms  and 
conditions  for  the  treatment  of 
marketable  securities  as  U.S.  assets 
under  this  paragraph  (d)(ll)(iv). 

(12)  Losses  involving  U.S.  assets.  If  a 
foreign  corporation  sustains  a  loss  with 
respect  to  property  that  is  a  U.S.  asset 
and  is  not  allowed  a  deduction  under 
section  165  for  the  entire  amount  of  the 
loss  because  there  exists  a  reasonable 
prospect  of  recovering  compensation  for 


the  loss,  the  property  shall  be  treated  as 
a  U.S.  asset  finm  the  date  of  the  loss  in 
an  amount  equal  to  its  adjusted  basis 
immediately  before  the  loss  reduced 
(but  not  below  zero)  by — 

(i)  The  amount  of  any  deduction 
claimed  under  section  165  by  the  foreign 
corporation  with  respect  to  the  loss  and 

(ii)  Any  compensation  received  with 
respect  to  the  loss. 

(13)  Property  that  is  not  a  UE.  asset — 
(i)  Property  that  does  not  give  rise  to 
effectively  connected  earnings  and 
profits.  U.S.  assets  shall  not  include 
property  of  a  foreign  corporation  if,  on 
the  determination  date,  income  from  the 
use  of  the  property,  or  gain  or  loss  from 
the  disposition  of  the  property,  would  be 
described  in  paragraph  (^(2)  of  this 
section  (relating  to  certain  income  that 
does  not  produce  effectively  connected 
earnings  and  profits). 

(ii)  Section  864(c)(7)  property.  U.S. 
assets  shall  not  include  property  that 
would  qualify  as  a  U.S.  asset  under  the 
provisions  of  paragraph  (d)(1)  of  this 
section  solely  by  reason  of  section 
864(c)(7)  (relating  to  the  tax  treatment  of 
property  that  ceases  to  be  used  or  held 
for  use  in  connection  with  a  U.S.  trade 
or  business). 

(iii)  Assets  acquired  to  increase  U.S. 
net  equity  artificially.  U.S.  assets  shall 
not  include  money  or  property  acquired 
or  used  by  a  foreign  corporation  if  one 
of  the  principal  purposes  of  such 
acquisition  or  use  is  to  increase 
artificially  the  U.S.  assets  of  a  foreign 
corporation  on  the  determination  date. 
Whether  money  or  property  is  acquired 
or  used  for  such  purpose  will  depend 
upon  all  the  facts  and  circumstances  of 
each  case.  Factors  to  be  considered  in 
determining  whether  one  of  the  principal 
purposes  in  acquiring  or  using  such 
property  is  to  increase  artificially  the 
U.S.  assets  of  a  foreign  corporation 
include  the  length  of  time  during  which 
the  asset  was  used  in  a  U.S.  trade  or 
business,  whether  the  asset  was 
acquired  from,  or  disposed  of  to,  a 
related  person,  and  whether  the 
aggregate  value  of  the  U.S.  assets  of  the 
foreign  corporation  increased 
temporarily  on  the  determination  date. 
For  purposes  of  this  paragraph 
(d](13)(iii),  to  be  one  of  the  principal 
purposes,  a  purpose  must  be  important, 
but  it  is  not  necessary  that  it  be  the 
primary  purpose. 

(14)  Examples.  The  principles  of  this 
paragraph  (d)  are  illustrated  by  the 
following  examples: 

Example  (1).  Foreign  corporation  A,  a 
calendar  year  taxpayer,  is  engaged  in  a  trade 
or  business  in  the  United  States.  A  owns 
equipment  that  is  used  in  its  manufacturing 
business  in  country  X  and  in  the  United 
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States.  The  equipment  has  an  adjusted  basis 
(for  purposes  of  computing  earnings  and 
profits)  of  $100  at  the  beginning  of  1987. 

Under  §  1.861-8,  A's  depreciation  deduction 
is  allocated  to  sales  income  and  is 
apportioned  70  percent  to  income  that  is 
effectively  connected  with  the  conduct  of  a 
trade  or  business  in  the  United  States  and  30 
percent  to  income  that  is  not  effectively 
connected  with  the  conduct  of  a  trade  or 
business  in  the  United  States.  A’s 
depreciation  deduction  (for  purposes  of 
computing  earnings  and  profits)  with  respect 
to  the  equipment  is  $10.  As  of  the  close  of 
1987,  the  machine  is  treated  as  a  U.S.  asset 
with  an  adjusted  basis  of  $63  [i.e.,  70  percent 
of  $100  reduced  by  $7  of  depreciation  in 
1987). 

Example  (2).  (i)  For  1987,  foreign 
corporation  A,  a  calendar  year  taxpayer,  has 
$100  of  effectively  connected  earnings  and 
probts  and  has  no  non-previously  taxed 
accumulated  effectively  connected  earnings 
and  profits.  A  elects  under  paragraph  (d)(ll) 
of  this  section  to  treat  marketable  securities 
with  an  adjusted  basis  of  $25  as  U.S.  assets 
[i.e.,  25  percent  of  its  effectively  connected 
earnings  and  profits  for  1987),  Uie  maximum 
amount  permitted.  A  also  reinvests  $75  in 
1987  in  other  U.S.  assets.  As  a  result  of  the 
reinvestment  and  election,  A  has  no  dividend 
equivalent  amount  for  1987. 

(ii)  For  1988,  A  has  $100  of  effectively 
connected  earnings  and  profits  and  $100  of 
non-previously  taxed  accumulated  effectively 
connected  earnings  and  proffts  attributable  to 
its  preceding  taxable  year.  A  elects  to  treat 
as  U.S.  assets  marketable  securities  with  an 
adjusted  basis  of  $50  [i.e.,  25  percent  of  $200), 
the  maximum  amount  permitted.  A’s  U.S.  net 
equity  decreases  by  $20  during  1988  after 
taking  into  account  the  marketable  securities 
which  A  elects  to  treat  as  U.S.  assets.  A’s 
dividend  equivalent  amount  for  1988  is  $120 
($100  effectively  connected  earnings  and 
profits  increased  by  the  $20  decrease  in  U.S. 
assets).  The  dividend  equivalent  amount  in 
the  current  year  does  not  affect  the 
calculation  of  the  amount  of  marketable 
securities  that  A  may  elect  to  treat  as  U.S. 
assets  under  paragraph  (d)(ll)  of  this  section. 

(iii)  For  1989,  A  has  $56  of  effectively 
connected  earnings  and  profits.  Its  non- 
previously  taxed  accumulated  effectively 
connected  earnings  and  profits  attributable  to 
the  two  preceding  taxable  years  are  $80  (i.e, 
$200  of  effectively  connected  earnings  and 
profits  for  the  two  preceding  taxable  years, 
reduced  by  the  dividend  equivalent  amount 
of  $120  for  its  1988  taxable  year).  Thus,  the 
maximum  amount  of  marketable  securities 
that  A  may  elect  under  paragraph  (d)(12)  of 
this  section  to  treat  as  U.S.  assets  for  1989  is 
$34  (i.e..  25  percent  of  the  sum  of  $56  and 
$80). 

Example  (3).  Foreign  corporation  A  owns  a 
condominium  apartment  in  the  United  States. 
Assume  that  holding  the  apartment  does  not 
constitute  a  U.S.  trade  or  business.  The 
condominium  apartment  constitutes  a  U.S. 
asset  of  A  by  reason  of  paragraph  (d)(5)  of 
this  section.  Thus,  the  disposition  by  A  of  the 
condominium  apartment  at  a  gain  may  give 
rise  to  a  branch  profits  tax  liability  unless  the 
gain  is  exempt  f^m  the  branch  profits  tax 
under  paragraph  (h)(1)  of  this  section 


(relating  to  the  application  of  the  branch 
profits  tax  to  corporations  that  are  residents 
of  coimtries  with  which  the  United  States  has 
an  income  tax  treaty)  or  §  1.884-2T  (relating 
to  the  incorporation  or  complete  termination 
of  a  U.S.  trade  or  business  or  the 
reorganization  or  liquidation  of  a  foreign 
corporation). 

(e)  U.S.  liabilities — (1)  General  rule. 
The  term  “U.S.  liabilities”  means  the 
product  of  (i)  the  U.S.  assets  of  a  foreign 
corporation  as  of  the  close  of  the 
taxable  year  and  either  (ii)  the  ratio  of 
the  foreign  corporation's  worldwide 
liabilities  as  of  the  close  of  the  taxable 
year  to  its  worldwide  assets  as  of  the 
close  of  the  taxable  year  or,  (iii)  if  the 
foreign  corporation  computes  its  interest 
deduction  using  a  fixed  ratio  of 
liabilities  to  assets  (as  determined  under 
§  1.882-5(b)(2)(i)),  such  fixed  ratio.  The 
asset  valuation  method  used  for 
purposes  of  this  paragraph  (e)  must  be 
the  same  asset  valuation  method  used 
for  determining  the  amount  of  the 
foreign  corporation’s  interest  deduction 
that  is  apportioned  to  effectively 
connected  income  imder  §  1.882-5. 

(2)  Liabilities  of  a  partnership.  If  a 
foreign  corporation  is  a  partner  in  a 
partnership,  the  worldwide  liabilities  of 
the  foreign  corporation  shall  include,  for 
purposes  of  this  section,  the  foreign 
corporation’s  share  of  the  liabilities  of 
the  partnership  (as  determined  under 
paragraph  (d)(9)(iii)  of  this  section). 

(3)  Artificial  decrease  in  U.S. 
liabilities.  If  a  foreign  corporation 
repays  or  otherwise  decreases  its  U.S. 
liabilities  and  one  of  the  principal 
purposes  of  such  decrease  is  to  decrease 
artificially  its  U.S.  liabilities  on  the 
determination  date,  then  such  decrease 
shall  not  be  taken  into  account  for 
purposes  of  computing  the  foreign 
corporation’s  U.S.  net  equity.  Whether 
the  U.S.  liabilities  of  a  foreign 
corporation  are  artificially  decreased 
will  depend  on  all  the  facts  and 
circumstances  of  each  case.  Factors  to 
be  considered  in  determining  whether 
one  of  the  principal  purposes  for  the 
repayment  or  decrease  of  the  liabilities 
is  to  decrease  artificially  the  U.S. 
liabilities  of  a  foreign  corporation  shall 
include  whether  the  aggregate  liabilities 
are  temporarily  decreased  as  of  the 
close  of  the  taxable  year  by,  for 
example,  the  repayment  of  liabilities  or 
the  acquisition  with  contributed  funds  of 
passive-type  assets  that  are  not  U.S. 
assets.  For  purposes  of  this  paragraph 
(e)(3),  to  be  one  of  the  principal 
purposes,  a  purpose  must  be  important, 
but  it  is  not  necessary  that  it  be  the 
primary  purpose. 

(f)  Effectively  connected  earnings  and 
profits — (1)  In  general.  Except  as 
provided  in  paragraph  (f)(2)  of  this 


section  and  as  modified  by  §  1.884-2T 
(relating  to  the  incorporation  or 
complete  termination  of  a  U.S.  trade  or 
business  or  the  reorganization  or 
liquidation  of  a  foreign  corporation  or  its 
domestic  subsidiary),  the  term 
“effectively  connected  earnings  and 
profits”  means  the  earnings  and  profits 
(or  deficits  therein)  determined  under 
section  312  and  this  paragraph  (f)  that 
are  attributable  to  income  that  is 
effectively  connected  (or  treated  as 
effectively  connected)  with  the  conduct 
of  a  trade  or  business  in  the  United 
States.  Effectively  connected  earnings 
and  profits  shall  not  be  reduced  by 
distributions  made  by  the  foreign 
corporation  during  any  taxable  year  or 
by  the  amount  of  branch  profits  tax  or 
tax  on  excess  interest  (as  defined  in 
§  1.884-4T(a)(2))  paid  by  the  foreign 
corporation.  Earnings  and  profits  are 
attributable  to  income  that  is  effectively 
connected  (or  treated  as  effectively 
connected)  with  the  conduct  of  a  trade 
or  business  in  the  United  States 
regardless  of  whether  the  earnings  and 
profits  are  taken  into  account  under 
section  312  in  an  earlier  or  later  taxable 
year  than  the  taxable  year  in  which  the 
income  is  taken  into  account. 

(2)  Income  that  does  not  produce 
effectively  connected  earnings  and 
profits.  The  term  “effectively  connected 
earnings  and  profits”  shall  not  include 
any  earnings  and  profits  attributable 
to — 

(i)  Income  excluded  from  gross  income 
under  section  883(a)(1)  or  883(a)(2) 
(relating  to  certain  income  derived  fi'om 
the  operation  of  ships  or  aircraft), 

(ii)  Income  treated  as  effectively 
connected  with  the  conduct  of  a  trade  or 
business  in  the  United  States  under 
section  921(d)  or  926(b)  (relating  to 
certain  income  of  a  FSC  and  certain 
dividends  paid  by  a  FSC  to  a  foreign 
corporation  or  nonresident  alien)  that  is 
not  otherwise  effectively  connected  with 
the  conduct  of  a  trade  or  business  in  the 
United  States, 

(iii)  Gain  on  the  disposition  of  a  U.S. 
real  property  interest  described  in 
section  897(c)(l)(A)(ii)  (relating  to 
certain  interests  in  a  domestic 
corporation)  that  is  not  otherwise 
effectively  connected  with  the  conduct 
of  a  trade  or  business  in  the  United 
States, 

(iv)  Income  treated  as  effectively 
connected  with  the  conduct  of  a  trade  or 
business  in  the  United  States  under 
section  953(c)(3)(C)  (relating  to  certain 
income  of  a  captive  insurance  company 
that  a  corporation  elects  to  treat  as 
effectively  connected  with  the  conduct 
of  a  trade  or  business  in  the  United 
States)  that  is  not  otherwise  effectively 
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connected  with  the  conduct  of  a  trade  or 
business  in  the  United  States,  and 

(v)  Income  that  is  exempt  from  tax 
under  section  892  and  the  regulations 
thereunder. 

(3)  Allocation  of  deductions 
attributable  to  income  that  does  not 
produce  effectively  connected  earnings 
and  profits.  In  determining  the  amount 
of  a  foreign  corporation’s  effectively 
connected  earnings  and  profits  for  the 
taxable  year,  deductions  and  other 
adjustments  shall  be  allocated  and 
apportioned  under  the  principles  of 

§  1.861-8  between  income  that  is 
effectively  connected  with  the  conduct 
of  a  trade  or  business  in  the  United 
States  and  that  gives  rise  to  effectively 
connected  earnings  and  profrts  and 
income  described  in  paragraph  (f)(2)  of 
this  section  (relating  to  income  that  is 
effectively  connected  with  the  conduct 
of  a  trade  or  business  in  the  United 
States  but  does  not  give  rise  to 
effectively  connected  earnings  and 
profits). 

(4)  Examples.  The  principles  of 
paragraph  (f)(2)  of  this  section  are 
illustrated  by  the  following  examples. 

Example  (1).  Foreign  corporation  A  owns  a 
tax-exempt  municipal  bond  that  is  a  U.S. 
asset  as  of  the  close  of  its  1989  taxable  year. 
The  municipal  bond  gives  rise  in  1989  to 
income  that  is  effectively  connected  with  the 
conduct  of  a  trade  or  business  in  the  United 
States  (even  though  the  income  is  excluded 
from  gross  income  under  section  103(a)  and  is 
not  gross  income  of  a  foreign  corporation  by 
reason  of  section  882(b]],  and  therefore  gives 
rise  to  effectively  connected  earnings  and 
profits  in  1989. 

Example  (2).  Foreign  corporation  A  derives 
income  that  is  effectively  connected  with  the 
conduct  of  a  trade  or  business  in  the  United 
States  but  is  not  included  in  A’s  gross 
income,  and  is  exempt  from  tax,  under 
section  894(a}  because,  under  an  income  tax 
treaty,  it  constitutes  business  profits  that  are 
not  attributable  to  a  permanent 
establishment  maintained  by  A  in  the  United 
States.  However,  the  income  gives  rise  to 
effectively  connected  earnings  and  profits. 
Such  earnings  and  profits  may  be  exempt 
from  the  branch  profits  tax  by  reason  of 
paragraph  (h)  of  this  section  (relating  to  the 
application  of  the  branch  profits  tax  to 
corporations  that  are  residents  of  countries 
with  which  the  United  States  has  an  income 
tax  treaty). 

(g)  Special  rules  for  foreign  insurance 
companies.  A  foreign  corporation 
described  in  section  842(a)  (relating  to 
foreign  companies  carrying  on  insurance 
business  in  the  United  States)  that,  for 
the  taxable  year,  includes  in  taxable 
income  net  investment  income  as 
computed  under  section  842(b),  shall — 

(1)  Treat  as  effectively  connected 
earnings  and  profits  for  the  taxable  year 
the  amount  of  minimum  effectively 
connected  investment  income 


determined  under  section  842(b),  as 
adjusted  under  section  312  to  arrive  at 
earnings  and  profits;  and 

(2)  Determine  its  U.S.  assets  solely 
under  this  paragraph  (g). 

A  foreign  corporation  described  in  this 
paragraph  (g)  shall  have  U.S.  assets  for 
the  taxable  year  in  which  it  includes  in 
taxable  income  net  investment  income 
as  computed  under  section  842(b)  in  an 
amount  equal  to  the  same  proportion  of 
the  foreign  corporation's  worldwide 
assets  as  of  the  close  of  the  taxable  year 
that  the  sum  of  its  effectively  connected 
earnings  and  profits  for  the  taxable  year 
and  non-previously  taxed  accumulated 
effectively  connected  earnings  and 
profits  bear  to  its  worldwide  current  and 
accumulated  earnings  and  profits  for  the 
taxable  year. 

(h)  Corporations  resident  in  countries 
with  which  the  United  States  has  an 
income  tax  treaty — (1)  General  rule. 
Except  as  provided  in  paragraph  (h)(2) 
of  this  section,  a  corporation  that  is  a 
resident  of  a  country  with  which  the 
United  States  has  an  income  tax  treaty 
in  effect  for  a  taxable  year  in  which  it 
has  a  dividend  equivaleni  amount  and 
that  meets  the  requirements,  if  any,  of 
the  limitation  on  benefits  provisions  of 
such  treaty  with  respect  to  the  dividend 
equivalent  amount  shall  not  be  subject 
to  the  branch  profits  tax  on  such  amount 
(or  will  qualify  for  a  reduction  in  the 
amount  of  tax  with  respect  to  such 
amount)  only  if — 

(i)  The  foreign  corporation  is  a 
qualified  resident  of  such  country  for  the 
taxable  year,  within  the  meaning  of 

§  1.884-5T(a)  or 

(ii)  The  limitation  on  benefits 
provisions  entered  into  force  after 
December  31, 1986. 

(2)  Special  rules  for  foreign 
corporations  that  are  qualified  residents 
on  the  basis  of  their  ownership — (i) 
General  rule.  A  foreign  corporation  that, 
in  any  taxable  year,  is  a  qualified 
resident  of  a  country  with  which  the 
United  States  has  an  income  tax  treaty 
in  effect  solely  by  reason  of  meeting  the 
requirements  of  §  1.884-5T  (b)  and  (c) 
(relating,  respectively,  to  stock 
ownership  and  base  erosion)  shall  be 
exempt  from  the  branch  profits  tax  or 
subject  to  a  reduced  rate  of  branch 
profits  tax  under  paragraph  (h)(1)  of  this 
section  with  respect  to  the  portion  of  its 
dividend  equivalent  amount  for  the 
taxable  year  attributable  to  non- 
previously  taxed  accumulated 
effectively  connected  earnings  and 
profits  if  the  foreign  corporation  is  a 
qualified  resident  of  such  country  within 
the  meaning  of  §  1.884-5T(a)  for  the 
taxable  years  includable,  in  whole  or  in 
part,  in  a  36-month  period  that  includes 


the  taxable  year  of  the  dividend 
equivalent  amount  A  foreign 
corporation  that  fails  the  36-month  test 
described  in  the  preceding  sentence 
shall  be  exempt  from  the  branch  profits 
tax  or  subject  to  the  branch  profits  tax 
at  a  reduced  rate  under  paragraph  (h)(1) 
of  this  section  with  respect  to  non- 
previously  taxed  accumulated 
effectively  connected  earnings  and 
profits  (determined  on  a  last-in-first-out 
basis)  accumulated  only  during  prior 
years  in  which  the  foreign  corporation 
was  a  qualified  resident  of  such  country 
within  the  meaning  of  §  1.884-5T(a). 

(ii)  Rules  of  application.  A  foreign 
corporation  ^at  has  not  satisfied  the  36- 
month  test  as  of  the  close  of  the  taxable 
year  of  the  dividend  equivalent  amount 
but  satisfies  the  test  with  respect  to  such 
dividend  equivalent  amount  by  meeting 
the  36-month  test  by  the  close  of  the 
second  taxable  year  succeeding  the 
taxable  year  of  the  dividend  equivalent 
amount  shall  be  subject  to  the  branch 
profits  tax  for  the  year  of  the  dividend 
equivalent  amount  without  regard  to 
paragraph  (h)(1)  of  this  section  on  the 
portion  of  the  dividend  equivalent 
amount  attributable  to  non-previously 
taxed  accumulated  effectively 
connected  earnings  and  profits  derived 
in  a  taxable  year  in  which  the  foreign 
corporation  was  not  a  qualified  resident 
within  the  meaning  of  §  1.884-5T(a). 
Upon  meeting  the  36-month  test,  the 
foreign  corporation  shall  be  entitled  to 
claim  by  amended  return  a  refund  for 
the  tax  paid  with  respect  to  the  dividend 
equivalent  amount  in  excess  of  the 
branch  profits  tax  calculated  by  taking 
into  account  paragraph  (h)(2)(i)  of  this 
section,  provided  the  foreign  corporation 
establishes  in  the  amended  return  for 
the  taxable  year  that  it  has  met  the 
requirements  of  such  paragraph.  For 
purposes  of  section  6611  (dealing  with 
interest  on  overpayments),  any 
overpayment  of  branch  profits  tax  by 
reason  of  this  paragraph  (h)(2)(ii)  shall 
be  deemed  not  to  have  been  made 
before  the  filing  date  for  the  taxable 
year  in  which  the  foreign  corporation 
establishes  that  it  has  met  the  36-month 
test. 

(3)  Exemptions  for  foreign 
corporations  resident  in  certain 
countries  with  income  tax  treaties  in 
effect  on  January  1, 1967.  The  branch 
profits  tax  shall  not  be  imposed  on  the 
portion  of  the  dividend  equivalent 
amount  with  respect  to  which  a  foreign 
corporation  satisfies  the  requirements  of 
paragraph  (h)  (1)  and  (2)  of  this  section 
for  a  country  listed  below,  so  long  as  the 
income  tax  treaty  between  the  United 
States  and  that  country,  as  in  effect  on 
January  1, 1987,  remains  in  effect,  except 
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to  the  extent  the  treaty  is  modihed  on  or 
after  January  1, 1987,  to  expressly 
provide  for  the  imposition  of  the  branch 
profits  tax: 


Aruba 

Jamaica 

Austria 

japan 

Belgium 

Korea 

People's  Republic  of 

Luxembourg 

China 

Malta 

Cyprus 

Morocco 

Denmark 

Netherlands 

Egypt 

Netherlands  Antilles 

Finland 

Norway 

Germany 

Pakistan 

Greece 

Philippines 

Hungary 

Sweden 

Iceland 

Switzerland 

Ireland 

United  Kingdom 

Italy 

(4)  Modifications  with  respect  to  other 
income  tax  treaties — (i)  Limitation  on 
rate  of  tax — (A)  General  rule.  If,  under 
paragraphs  (h)  (1)  and  (2)  of  this  section, 
a  corporation  qualifies  for  a  reduction  in 
the  amount  of  the  branch  profits  tax  and 
paragraph  (h)(3)  of  this  section  does  not 
apply,  the  rate  of  tax  shall  be  the  rate  of 
tax  on  branch  profits  specified  in  the 
treaty  between  the  United  States  and 
the  corporation’s  country  of  residence 
or,  if  no  rate  of  tax  on  branch  profits  is 
specified,  the  rate  of  tax  that  would 
apply  under  such  treaty  to  dividends 
paid  to  the  foreign  corporation  by  a 
wholly-owned  domestic  corporation. 

(B)  Certain  treaties  in  effect  on 
fanuary  1, 1987.  The  branch  profits  tax 
shall  be  imposed  at  the  following  rates 
on  the  portion  of  the  dividend 
equivalent  amount  with  respect  to  which 
a  foreign  corporation  satisfies  the 
requirements  of  paragraphs  (h)  (1)  and 
(2)  of  this  section  for  a  country  listed 
below,  for  as  long  as  the  relevant 
provisions  of  those  income  tax  treaties 
remain  in  effect  and  are  not  modified  or 
superseded  by  subsequent  agreement: 
Australia  (15%) 

Barbados  (5%) 

Canada  (10%) 

France  [reserved] 

New  Zealand  (5%) 

Poland  (5%) 

Romania  (10%) 

South  Africa  (30%) 

Trinidad  &  Tobago  (10%) 

U.S.S.R.  (30%) 

(ii)  Limitations  other  than  rate  of  tax. 
If,  under  paragraphs  (h)  (1)  and  (2)  of 
this  section,  a  foreign  corporation 
qualifies  for  a  reduction  in  the  amount 
of  branch  profits  tax  and  paragraph 
(h)(3)  of  this  section  does  hot  apply, 
then — 

(A)  The  foreign  corporation  shall  be 
entitled  to  the  benefit  of  any  limitations 
on  imposition  of  a  tax  on  branch  profits 
(in  addition  to  any  limitations  on  the 
rate  of  tax)  contained  in  the  treaty,  and 

(B)  No  branch  profits  tax  shall  be 
imposed  with  respect  to  effectively 


connected  earnings  and  profits  of  the 
foreign  corporation  unless  attributable 
to  a  permanent  establishment  in  the 
United  States  or,  if  not  otherwise 
prohibited  under  the  treaty,  to  gain  from 
the  disposition  of  a  U.S.  real  property 
interest  described  in  section 
897(c)(l)(A)(i),  except  to  the  extent  the 
treaty  specifically  permits  the 
imposition  of  the  branch  profits  tax  on 
such  earnings  and  profits. 

No  article  in  such  treaty  shall  be 
construed  to  provide  any  limitations  on 
imposition  of  the  branch  profits  tax 
other  than  as  provided  in  this  paragraph 
(h)(4). 

(iii)  Limitations  under  the  Canadian 
treaty — (A)  Effect  of  deficits  in  earnings 
and  profits.  In  the  case  of  a  foreign 
corporation  that  is  a  qualified  resident 
of  Canada,  the  dividend  equivalent 
amoimt  for  any  taxable  year  shall  not 
exceed  the  foreign  corporation’s  non- 
previously  taxed  accumulated 
effectively  connected  earnings  and 
profits  as  of  the  close  of  the  current 
taxable  year.  Thus,  for  example,  if  a 
foreign  corporation  that  is  a  qualified 
resident  of  Canada  has  a  deficit  in  non- 
previously  taxed  accumulated 
effectively  connected  earnings  and 
profits  of  $200  as  of  the  close  of  the 
preceding  taxable  year  and  effectively 
connected  earnings  and  profits  of  $100 
for  the  current  taxable  year,  it  will  have 
no  dividend  equivalent  amount  for  the 
taxable  year  because,  as  of  the  close  of 
its  current  taxable  year,  it  has  a  $100 
deficit  in  non-previously  taxed 
accumulated  effectively  connected 
earnings  and  profits.  For  purposes  of 
this  paragraph  (h)(4)(iii)(A),  any  net 
deficit  in  accumulated  earnings  and 
profits  attributable  to  taxable  years 
beginning  before  January  1, 1987,  shall 
be  includible  in  determining  non- 
previously  taxed  accumulated 
effectively  connected  earnings  and 
profits. 

(B)  One-time  exemption  of  Canadian 
$500,000 — (1)  General  rule.  In  the  case  of 
a  foreign  corporation  that  is  a  qualified 
resident  of  Canada,  the  branch  profits 
tax  shall  be  imposed  only  with  respect 
to  that  portion  of  the  dividend 
equivalent  amount  for  the  taxable  year 
that,  when  translated  into  Canadian 
dollars  and  added  to  the  dividend 
equivalent  amounts  for  preceding 
taxable  years  translated  into  Canadian 
dollars,  exceeds  Canadian  $500,000.  The 
value  of  the  dividend  equivalent  amount 
in  Canadian  currency  shall  be 
determined  by  translating  the  effectively 
connected  earnings  and  profits  for  each 
taxable  year  that  are  includible  in  the 
dividend  equivalent  amount  (as 
determined  in  U.S.  dollars  under  the 


currency  translation  method  used  in 
determining  the  foreign  corporation’s 
taxable  income  for  U.S.  tax  purposes)  by 
the  weighted  average  exchange  rate  for 
the  taxable  year  (determined  under  the 
rules  of  section  989(b)(3))  during  which 
the  earnings  and  profits  were  derived. 

(2)  Reduction  in  amount  of  exemption 
in  the  case  of  related  corporations.  The 
amount  of  a  foreign  corporation’s 
exemption  under  this  paragraph 
(h)(4)(iii)(B)  shall  be  reduced  by  the 
amount  of  any  exemption  that  reduced 
the  dividend  equivalent  amount  of  an 
associated  foreign  corporation  with 
respect  to  the  same  or  a  similar 
business.  For  purposes  of  this  paragraph 
(h)(4)(iii)(B),  a  foreign  corporation  is  an 
associated  foreign  corporation  if  it  is 
related  to  the  foreign  corporation  for 
purposes  of  section  267(b)  or  it  and  the 
foreign  corporation  are  stapled  entities 
(within  the  meaning  of  section 
269B(c)(2))  or  are  effectively  stapled 
entities.  A  business  is  the  same  as  or 
similar  to  another  business  if  it  involves 
the  sale,  lease,  or  manufacture  of  the 
same  or  a  similar  type  of  property  or  the 
provision  of  the  same  or  a  similar  type 
of  services.  A  U.S.  real  property  interest 
described  in  section  897(c)(l)(A)(i)  shall 
be  treated  as  a  business  and  all  such 
U.S.  real  property  interests  shall  be 
treated  as  businesses  that  are  the  same 
or  similar. 

(3)  Coordination  with  second-tier 
withholding  tax.  The  value  of  the 
dividend  equivalent  amount  that  is 
exempt  from  the  branch  profits  tax  by 
reason  of  paragraph  (h)(4)(iii)(B)(i)  of 
this  section  shall  not  be  subject  to  tax 
under  section  871(a)  or  881,  or  to 
withholding  imder  section  1441  or  1442, 
when  distributed  by  the  foreign 
corporation. 

(5)  Benefits  under  treaties  other  than 
income  tax  treaties.  [Reserved] 

(6)  Example.  The  application  of  this 
paragraph  (h)  is  illustrated  by  the 
following  example. 

Example.  Foreign  corporation  A,  a 
calendar  year  taxpayer,  is  a  resident  of  the 
United  Kingdom.  A  has  a  dividend  equivalent 
amount  for  its  taxable  year  1991  of  $300,  of 
which  $100  is  attributable  to  1991  effectively 
connected  earnings  and  profits  and  $200  to 
non-previously  taxed  accumulated  effectively 
connected  earnings  and  profits.  A  is  a 
qualified  resident  for  its  taxable  year  1991 
because  for  that  year  it  meets  the 
requirements  of  §  1.884-5T  (b)  and  (c), 
relating,  respectively,  to  stock  ownership  and 
base  erosion.  For  1991  A  does  not  meet  the 
requirements  of  §  1.884-5T  (d),  (e),  or  (f)  for 
qualified  residence.  A  is  not  a  qualified 
resident  of  the  United  Kingdom  for  its  taxable 
year  1989  but  is  a  qualified  resident  for  its 
taxable  years  1990  and  1992. 
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Because  A  is  a  qualified  resident  for  the  3- 
year  period  (1990, 1991,  and  1992)  that 
includes  the  taxable  year  of  the  dividend 
equivalent  amount  (1991),  A  satisHes  the  36- 
month  test  of  paragraph  (h)(2)  of  this  section 
and  no  branch  proHts  tax  is  imposed  on  the 
total  $300  dividend  equivalent  amount. 
However,  since  A  was  not  a  qualihed 
resident  in  1989  and  therefore  cannot 
establish  that  it  has  satisifed  the  36-month 
test  imtil  the  taxable  year  following  the  year 
of  the  dividend  equivalent  amount,  A  must 
pay  the  branch  profits  tax  for  its  taxable  year 
1991  with  respect  to  the  portion  of  the 
dividend  equivalent  amount  attributable  to 
non-previously  taxed  accumulated  effectively 
connected  earnings  and  proHts  relating  to 
years  prior  to  1990  without  regard  to 
paragraph  (h)(1)  of  this  section.  A  may  file  for 
a  refund  of  the  branch  profits  tax  paid  with 
respect  to  its  1991  taxable  year  at  any  time 
after  it  establishes  that  it  is  a  qualified 
resident  for  its  1992  taxable  year. 

(1)  Stapled  entities.  Any  foreign 
corporation  that  is  treated  as  a  domestic 
corporation  by  reason  of  section  269B 
(relating  to  stapled  entities]  shall 
continue  to  be  treated  as  a  foreign 
corporation  for  all  purposes  of  section 
884  and  the  regulations  thereunder, 
notwithstanding  section  269B  or  the 
regulations  thereunder. 

(j)  Effective  date.  This  section  is 
effective  for  taxable  years  beginning 
after  December  31, 1986. 

§  1.884-2T  Special  rules  for  termination  or 
incorporation  of  a  U.S.  trade  or  business  or 
liquidation  or  reorganization  of  a  foreign 
corporation  or  its  domestic  subsidiary, 
(temporary) 

(a)  Complete  termination  of  a  U.S. 
trade  or  business — (1)  General  rule.  A 
foreign  corporation  shall  not  be  subject 
to  the  branch  proHts  tax  for  the  taxable 
year  in  which  it  completely  terminates 
all  of  its  U.S.  trade  or  business  within 
the  meaning  of  paragraph  (a)(2)  of  this 
section.  A  foreign  corporation’s  non- 
previously  taxed  accumulated 
effectively  connected  earnings  and 
proHts  as  of  the  close  of  the  taxable 
year  of  complete  termination  shall  be 
extinguished  for  purposes  of  section  884 
and  the  regulations  thereunder,  but  not 
for  other  purposes  (for  example,  sections 
312,  316  and  381). 

(2)  Operating  rules — (i)  Definition  of 
complete  termination.  A  foreign 
corporation  shall  have  completely 
terminated  all  of  its  U.S.  trade  or 
business  for  any  taxable  year  (“the  year 
of  complete  termination")  only  if — 

(A)  As  of  the  close  of  that  taxable 
year,  the  foreign  corporation  either  has 
no  U.S.  assets,  or  its  shareholders  have 
adopted  an  irrevocable  resolution  in 
that  taxable  year  to  completely  liquidate 
and  dissolve  the  corporation  and,  before 
the  close  of  the  immediately  succeeding 
taxable  year  (also  a  "year  of  complete 


termination"  for  purposes  of  applying 
this  paragraph  (a)(2)),  all  of  its  U.S. 
assets  are  either  chstributed,  used  to  pay 
off  liabilities,  or  cease  to  be  U.S.  assets; 

(B)  Neither  the  foreign  corporation  nor 
a  related  corporation  uses,  directly  or 
indirectly,  any  of  the  U.S.  assets  of  the 
terminated  U.S.  trade  or  business,  or 
property  attributable  thereto  or  to 
effectively  connected  earnings  and 
profits  earned  by  the  foreign  corporation 
in  the  year  of  complete  termination,  in 
the  conduct  of  a  trade  or  business  in  the 
United  States  at  any  time  during  a 
period  of  three  years  from  the  close  of 
the  year  of  complete  termination; 

(C)  The  foreign  corporation  has  no 
income  that  is,  or  is  treated  as, 
effectively  connected  with  the  conduct 
of  a  trade  or  business  in  the  United 
States  (other  than  solely  by  reason  of 
section  864  (c)(6]  or  (c)(7))  during  the 
period  of  three  years  from  the  close  of 
the  year  of  complete  termination;  and 

(D)  The  foreign  corporation  attaches 
to  its  income  tax  return  for  each  year  of 
complete  termination  a  waiver  of  the 
period  of  limitations,  as  described  in 
paragraph  (a)(2)(ii]  of  this  section. 

If  a  foreign  corporation  fails  to 
completely  terminate  all  of  its  U.S.  trade 
or  business  because  of  the  failure  to 
meet  any  of  the  requirements  of  this 
paragraph  (a)(2],  then  its  branch  profits 
tax  liability  for  the  taxable  year  and  all 
subsequent  taxable  years  shall  be 
determined  under  the  provisions  of 
§  1.884-lT,  without  regard  to  any 
provisions  in  this  paragraph  (a),  taking 
into  account  any  reduction  in  U.S.  net 
equity  that  results  from  a  U.S.  trade  or 
business  of  the  foreign  corporation 
ceasing  to  have  U.S.  assets.  Any 
additional  branch  proHts  tax  liability 
that  may  result,  together  with  interest 
thereon  (charged  at  the  imderpayment 
rates  determined  under  section 
6621(a)(2)  with  respect  to  the  period 
between  the  date  that  was  prescribed 
for  filing  the  foreign  corporation’s 
income  tax  return  for  the  taxable  year 
with  respect  to  which  the  branch  proHts 
tax  liability  arises  and  the  date  on 
which  the  additional  tax  for  that  year  is 
paid),  and  applicable  penalties,  if  any, 
shall  be  the  liability  of  the  foreign 
corporation  (or  of  any  person  who  is  a 
transferee  of  the  foreign  corporation 
within  the  meaning  of  section  6901). 

(ii)  Waiver  of  period  of  limitations. 
The  waiver  referred  to  in  paragraph 
(a](2)(i)(D]  of  this  section  shall  be 
executed  on  such  forms  as  are 
prescribed  by  the  Commissioner  and 
shall  extend  the  period  for  assessment 
of  the  branch  profits  tax  for  the  year  of 
complete  termination  to  a  date  not 
earlier  than  the  close  of  the  sixth 


taxable  year  following  that  taxable  year. 
Such  waiver  shall  contain  such  other 
terms  with  respect  to  assessment  as 
may  be  considered  appropriate  by  the 
Commissioner  to  ensure  ^e  assessment 
and  collection  of  the  correct  tax  liability 
for  each  year  for  which  the  waiver  is 
required.  The  waiver  must  be  signed  by 
the  person  authorized  to  sign  the  income 
tax  returns  for  the  foreign  corporation 
(including  an  agent  authorized  to  do  so 
under  a  general  or  speciHc  power  of 
attorney).  The  waiver  must  be  fded  on 
or  before  the  date  (including  extensions) 
prescribed  for  filing  the  foreign 
corporation’s  income  tax  return  for  the 
year  of  complete  termination.  For 
taxable  years  ending  on  or  before 
December  1, 1988,  such  waiver  may  be 
filed  by  attaching  it  to  an  amended  Form 
1120F  and  filing  such  document  on  or 
before  January  3, 1988. 

(iii)  Property  subject  to  reinvestment 
prohibition  rule.  For  purposes  of 
paragraph  (a](2)(i)(B)  of  this  section — 

(A)  The  term  “U.S.  assets  of  the 
terminated  U.S.  trade  or  business"  shall 
mean  all  the  money  and  other  property 
that  qualified  as  U.S.  assets  of  the 
foreign  corporation  as  of  the  close  of  the 
taxable  year  immediately  preceding  the 
year  of  complete  termination;  and 

(B)  Property  attributable  to  U.S.  assets 
or  to  effectively  connected  earnings  and 
profits  earned  by  the  foreign  corporation 
in  the  year  of  complete  termination  shall 
mean  money  or  other  property  into 
which  any  part  or  all  of  such  assets  or 
effectively  connected  earnings  and 
profits  are  converted  at  any  time  before 
the  expiration  of  the  three-year  period 
specified  in  paragraph  (a)(2)(i](B)  of  this 
section  by  way  of  sale,  exchange,  or 
other  disposition,  as  well  as  any  money 
or  other  property  attributable  to  the  sale 
by  a  shareholder  of  the  foreign 
corporation  of  its  interest  in  the  foreign 
corporation  (or  a  successor  corporation) 
at  any  time  after  a  date  which  is  12 
months  before  the  close  of  the  year  of 
complete  termination  (24  months  in  the 
case  of  a  foreign  corporation  that  makes 
an  election  under  paragraph  (b)  of  this 
section). 

(iv)  Related  corporation.  For  purposes 
of  paragraph  (a)(2)(i](B)  of  this  section,  a 
corporation  shall  be  related  to  a  foreign 
corporation  if  either  corporation  is  a  10- 
percent  shareholder  of  the  other 
corporation  or,  where  the  foreign 
corporation  completely  liquidates,  if 
either  corporation  would  have  been  a 
10-percent  shareholder  of  the  other 
corporation  had  the  foreign  corporation 
remained  in  existence.  For  this  purpose, 
the  term  “10-percent  shareholder" 
means  any  person  described  in  section 
871(h)(3)(B)  as  well  as  any  person  who 
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owns  10  percent  or  more  of  the  total 
value  of  the  stock  of  the  corporation, 
and  stock  ownership  shall  be 
determined  on  the  basis  of  the 
attribution  rules  described  in  section 
871(h)(3KC). 

(v)  Direct  or  indirect  use  of  U.S. 
assets.  The  use  of  any  part  or  all  of  the 
property  referred  to  in  paragraph 

(a)(2)(i)(B)  of  this  section  shall  include 
the  loan  thereof  to  a  related  corporation 
or  the  use  thereof  as  security  (as  a 
pledge,  mortgage,  or  otherwise)  for  any 
indebtedness  of  a  related  corporation. 

(3)  Complete  termination  in  the  case 
of  a  section  338  election.  A  foreign 
corporation  whose  stock  is  acquired  by 
another  corporation  that  makes  (or  is 
deemed  to  make]  an  election  under 
section  338  with  respect  to  the  stock  of 
the  foreign  corporation  shall  be  treated 
as  having  completely  liquidated  as  of 
the  close  of  the  acquisition  date  (as 
defined  in  section  338(h)(2])  and  to  have 
completely  terminated  all  of  its  U.S. 
trade  or  business  with  respect  to  the 
taxable  year  ending  on  such  acquisition 
date  provided  the  foreign  corporation 
that  exists  prior  to  the  section  338 
transaction  complies  with  the 
requirements  of  paragraph  (a)(2)(i)  (B) 
and  (D)  of  this  section.  For  purposes  of 
the  preceding  sentence,  any  of  the 
money  or  other  property  paid  as 
consideration  for  the  acquisition  of  the 
stock  in  the  foreign  corporation  (and  for 
any  debt  claim  against  the  foreign 
corporation)  shall  be  treated  as  property 
attributable  to  the  U.S.  assets  of  the 
terminated  U.S.  trade  or  business  and  to 
the  effectively  connected  earnings  and 
profits  of  the  foreign  corporation  earned 
in  the  year  of  complete  termination. 

(4)  Complete  termination  in  the  case 
of  a  foreign  corporation  with  income 
under  section  864(c)(6)  or  864(c)(7).  No 
branch  profits  tax  shall  be  imposed  on 
effectively  connected  earnings  and 
profits  attributable  to  income  that  is 
treated  as  effectively  connected  with  the 
conduct  of  a  trade  or  business  in  the 
United  States  solely  by  reason  of 
section  864(c)(6)  or  864(c)(7)  if— 

(i)  No  income  of  the  foreign 
corporation  for  the  taxable  year  is,  or  is 
treated  as,  effectively  connected  with 
the  conduct  of  a  trade  or  business  in  the 
United  States,  without  regard  to  section 
864(c)(6)  or  864(c)(7), 

(ii)  The  foreign  corporation  has  no 
U.S.  assets  as  of  the  close  of  the  taxable 
year,  and 

(iii)  Such  effectively  connected 
earnings  and  profits  would  not  have 
been  subject  to  branch  profits  tax 
pursuant  to  the  complete  termination 
provisions  of  paragraph  (a)(1)  of  this 
section  if  income  or  gain  subject  to 
section  864(r.)(6]  had  not  been  deferred 


or  if  property  subject  to  section  864(c)(7) 
had  been  sold  immediately  prior  to  the 
date  the  property  ceased  to  have  been 
used  in  the  conduct  of  a  trade  or 
business  in  the  United  States. 

(5)  Coordination  with  second-level 
withholding  tax.  Effectively  connected 
earnings  and  profits  and  non-previously 
taxed  accumulated  effectively 
connected  earnings  and  profits  of  a 
foreign  corporation  that  are  exempt  from 
branch  profits  tax  by  reason  of  the 
provisions  of  paragraph  (a)(1)  of  this 
section  shall  not  be  subject  to  tax  under 
section  871(a],  881(a),  1441  or  1442  when 
paid  as  a  dividend  by  such  foreign 
corporation  (or  a  successor-in-interest). 

(b)  Election  to  remain  engaged  in  a 
U.S.  trade  or  business.  A  foreign 
corporation  that  would  be  considered  to 
have  completely  terminated  all  of  its 
U.S.  trade  or  business  for  the  taxable 
year  under  the  provisions  of  paragraph 
(a](2](i)  of  this  section,  but  for  the 
provisions  of  paragraph  (a)(2)(i)(B]  of 
this  section  that  prohibit  reinvestment 
within  a  three-year  period,  may  make  an 
election  under  this  paragraph  (b)  for  the 
taxable  year  in  which  it  completely 
terminates  all  its  U.S.  trade  or  business 
(as  determined  without  regard  to 
paragraph  (a)(2](i](B)  of  this  section) 
and,  if  it  so  chooses,  for  the  following 
taxable  year  (but  not  for  any  succeeding 
taxable  year).  The  election  under  this 
paragraph  (b)  is  an  election  by  the 
foreign  corporation  to  designate  an 
amount  of  marketable  securities  (as 
defined  in  §  1.884-lT(d)(8))  as  U.& 
assets  for  purposes  of  §  1.884-lT.  In 
order  to  qualify  for  this  election — 

(1)  The  marketable  securities  must  be 
identified  within  30  days  of  the  date  an 
equivalent  amount  of  U.S.  assets  ceases 
to  be  U.S.  assets:  and 

(2)  On  the  date  a  marketable  security 
is  identified,  its  adjusted  basis  must  not 
exceed  its  fair  market  value. 

The  marketable  securities  identified 
pursuant  to  the  election  under  this 
paragraph  (b)  shall  be  treated  as  being 
U.S.  assets  in  an  amount  equal,  in  the 
aggregate,  to  the  lesser  of  the  adjusted 
basis  of  the  U.S.  assets  that  ceased  to  be 
U.S.  assets  during  the  taxable  year  in 
which  the  election  is  made  (determined 
on  the  date  or  dates  the  U.&  assets 
ceased  to  be  U.S.  assets)  or  the  adjusted 
basis  of  the  marketable  securities  as  of 
the  end  of  the  taxable  year.  The 
securities  must  be  held  fixim  the  date 
they  are  identified  until  the  end  of  the 
taxable  year  for  which  the  election  is 
made,  or,  if  disposed  of  during  that 
taxable  year,  must  be  replaced  on  the 
date  of  disposition  with  other 
marketable  securities  that  are  acquired 
on  or  before  that  date  and  the  fair 


market  value  of  which  as  of  the  date  of 
substitution  is  not  less  than  their 
adjusted  basis.  Except  as  otherwise 
provided  in  this  paragraph  (b),  the 
election  under  this  paragraph  (b)  shall 
be  made  in  accordance  widi  the 
provisions  of  S  1.884-lT(d](ll),  subject 
to  the  same  conditions  as  are  set  forth  in 
that  section,  and  shall  have  the  same 
consequences  as  provided  in  §  1.884- 
lT(d)(ll)(ii]  (including  the  marking  to 
market  of  such  securities  at  the  close  of 
each  taxable  year  for  which  the  election 
is  effective]  except  that  such 
consequences  start  with  the  first  day  of 
the  taxable  year  for  which  the  election 
is  effective  and  continue  imtil  the  earlier 
of  the  date  of  substitution  by  the  foreign 
corporation  of  a  U.S.  asset  for  such 
marketable  security  or  the  close  of  the 
taxable  year  for  which  the  election  is 
effective.  The  securities  shall  be  marked 
to  market  immediately  prior  to  the  date 
of  substitution.  An  election  under 
§  1.884-lT(d)(ll)  shall  not  be  effective 
for  any  taxable  year  for  which  the 
election  under  this  paragraph  (b)  is 
effective.  A  foreign  corporation  shall  not 
be  permitted  to  make  an  election  under 
this  paragraph  (b)  more  than  once.  See 
§  1.884-lT(d)(ll)  for  other  rules 
regarding  the  effect  and  manner  of 
making  this  election,  including  transition 
rules. 

(c)  Liquidation,  reorganization,  etc.  of 
a  foreign  corporation.  The  following 
rules  apply  to  the  transfer  by  a  foreign 
corporation  engaged  (or  deemed 
engaged)  in  the  conduct  of  a  U.S.  trade 
or  business  (the  “transferor”)  of  its  U.S. 
assets  to  another  corporation  (the 
“transferee”)  in  a  complete  liquidation 
or  reorganization  described  in  section 
381(a)  (a  “section  381(a)  transaction”)  if 
the  transferor  is  engaged  (or  deemed 
engaged)  in  the  conduct  of  a  U.S.  trade 
or  business  immediately  prior  to  the 
section  381(a]  transaction.  For  purposes 
of  this  paragraph  (c),  a  section  381(a) 
transaction  is  considered  to  occur  in  the 
taxable  year  that  ends  on  the  date  of 
distribution  or  transfer  (as  defined  in 
S  1.381(b)-l(b]]  pursuant  to  the  section 
381(a)  transaction. 

(1)  Inapplicability  of  paragraph  (a)(1) 
of  this  section  to  section  361(a) 
transactions.  Paragraph  (a)(1)  of  this 
section  (relating  to  the  complete 
termination  of  a  U.S.  trade  or  business 
of  a  foreign  corporation)  does  not  apply 
to  exempt  the  transferor  from  branch 
profits  tax  liability  for  the  taxable  year 
in  which  the  section  381(a)  transaction 
occurs  or  in  any  succeeding  taxable 
year. 

(2)  Transferor's  dividend  equivalent 
amount  for  the  taxable  year  in  which  a 
section  361(a)  transaction  occurs.  The 
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dividend  equivalent  amount  for  the 
taxable  year,  including  a  short  taxable 
year,  in  which  a  section  381(a) 
transaction  occurs  shall  be  determined 
under  the  provisions  of  §  1.884-lT,  as 
modifiedunder  the  provisions  of  this 
paragraph  (c)(2). 

(i)  U.S.  net  equity.  The  transferor’s 
U.S.  net  equity  as  of  the  close  of  the 
taxable  year  ^all  be  determined 
without  regard  to  any  transfer  in  that 
taxable  year  of  U.S.  assets  to  or  from  the 
transferee  pursuant  to  a  section  381(a) 
transaction,  and  without  regard  to  any 
U.S.  liabilities  assumed  or  acquired  by 
the  transferee  &om  the  transferor  in  that 
taxable  year  pursuant  to  a  section  381(a) 
transaction.  The  transferor’s  adjusted 
basis  (for  earnings  and  profits  purposes) 
in  U.S.  assets  transferred  to  the 
transferee  pursuant  to  a  section  381(a) 
transaction  shall  be  the  adjusted  basis 
of  those  assets  (for  earnings  and  profits 
purposes)  immediately  prior  to  the 
section  381(a)  transaction,  adjusted  as 
provided  under  section  362(b),  treating 
the  transferor,  for  that  purpose,  as 
though  it  were  the  transferee  and 
treating  the  gain  taken  into  account  for 
earnings  and  proHts  purposes  as  gain 
recognized. 

(ii)  Effectively  connected  earnings 
and  profits.  The  transferor’s  effectively 
connected  earnings  and  profits  for  the 
taxable  year  in  which  the  section  381(a) 
transaction  occurs  and  its  non- 
previously  taxed  accumulated 
effectively  connected  earnings  and 
profits  shall  be  determined  without 
regard  to  the  carryover  to  the  transferee 
of  the  transferor’s  earnings  and  profits 
under  section  381  (a)  and  (c)(2)  and 
paragraph  (c)(4)  of  this  section. 
Effectively  connected  earnings  and 
profits  for  the  taxable  year  in  which  a 
section  381(a)  transaction  occurs  shall 
be  adjusted  by  the  amount  of  any  gain 
recognized  to  the  transferor  in  that  year 
pursuant  to  the  section  381(a) 
transaction  (to  the  extent  taken  into 
account  for  earnings  and  profits 
purposes). 

(iii)  Waiver  of  period  of  limitations 
and  transferee  agreement  In  the  case  of 
a  transferee  that  is  a  domestic 
corporation,  the  provisions  of  paragraph 
(c)(2)(i)  of  this  section  shall  not  apply 
unless,  as  part  of  the  section  381(a) 
transaction,  the  transferee  executes  a 
Form  2045  (Transferee  Agreement)  and  a 
waiver  of  period  of  limitations  as 
described  in  this  paragraph  (cX2)(iii), 
and  files  both  documents  with  its  timely 
filed  (including  extensions)  income  tax 
return  for  the  taxable  year  in  which  the 
section  381(a)  transaction  occurs.  The 
waiver  shall  be  executed  on  such  fonns 
as  are  prescribed  by  the  Ck)mmis8ioner 


and  shall  extend  the  period  for 
assessment  of  any  additional  branch 
profits  tax  for  the  taxable  year  in  which 
the  section  381(a)  transaction  ocmirs  to 
a  date  not  earlier  than  the  close  of  the 
sixth  taxable  year  following  the  taxable 
year  in  which  such  transaction  occurs. 
The  waiver  shall  contain  such  other 
terms  with  respect  to  assessment  as 
may  be  considered  appropriate  by  the 
Commissioner  to  ensure  the  assessment 
and  collection  of  the  correct  tax  liability 
for  such  year.  The  waiver  must  be 
signed  by  the  person  authorized  to  sign 
Form  2045.  For  taxable  years  ending  on 
or  before  December  1, 1988,  Form  2045 
and  the  waiver  may  be  filed  by 
attaching  both  documents  to  an 
amended  Form  1120F  on  or  before 
January  3, 1989. 

(3)  Transferor’s  dividend  equivalent 
amount  for  any  taxable  year  succeeding 
the  taxable  year  in  which  the  section 
381(a)  transaction  occurs.  Any  decrease 
in  U.S.  net  equity  in  any  taxable  year 
succeeding  tte  taxable  year  in  which 
the  section  381(a)  transaction  occurs 
shall  increase  the  transferor’s  dividend 
equivalent  amount  for  those  years 
without  regard  to  the  limitation  in 

§  1.884-lT(b)(3)(ii),  to  the  extent  such 
decrease  in  U.S.  net  equity  does  not 
exceed  the  balance  of  effectively 
connected  earnings  and  profits  and  non- 
previously  taxed  accumulated 
effectively  connected  earnings  and 
profits  carried  over  to  the  transferee 
pursuant  to  section  381  (a)  and  (cK2),  as 
determined  under  paragraph  (c)(4)  of 
this  section. 

(4)  Earnings  and  profits  of  the 
transferor  carried  over  to  the  transferee 
pursuant  to  the  section  381(a) 
transaction — (i)  Amount.  TTie  amount  of 
effectively  connected  earnings  and 
profits  and  non-previously  taxed 
accumulated  effectively  connected 
earnings  and  profits  of  the  transferor 
that  carry  over  to  the  transferee  under 
section  381  (a)  and  (c)(2)  shall  be  the 
effectively  connected  earnings  and 
profits  and  the  non-previously  taxed 
accumulated  effectively  connected 
earnings  and  profits  of  the  transferor 
immediately  before  the  close  of  the 
taxable  year  in  which  the  section  381(a) 
transaction  occurs.  For  this  purpose,  the 
provisions  in  §  1.381(c)(2)-l  shall 
generally  apply  with  proper  adjustments 
to  reflect  the  fact  that  effectively 
connected  earnings  and  profits  and  non- 
previoosly  taxed  accumulated 
effectively  connected  earning  and 
profits  are  not  affected  by  distributions 
to  shareholders  but,  rather,  by  dividend 
equivalent  amounts.  Therefore,  the 
amounts  of  effectively  connected 
earnings  and  profits  and  non-previously 


taxed  accumulated  effectively 
connected  earnings  and  profits  that 
carry  over  to  the  transferee  pursuant  to 
those  provisions  are  reduced  by  the 
transferor’s  dividend  equivalent  amount 
for  the  taxable  year  in  whidi  the  section 
381(a)  transaction  occurs.  Such  amounts 
are  also  reduced  to  the  extent  of  any 
dividend  equivalent  amount  determined 
for  any  succeeding  taxable  year  solely 
as  a  result  of  the  provisions  of 
paragraph  (c)(3)  of  this  section.  For 
purposes  of  tl^  paragraph  (cK4)(i),  if  the 
transferor  accumulates  non-previously 
taxed  effectively  connected  earnings 
and  profits,  or  incurs  a  deficit  in 
effectively  connected  earnings  and 
profits,  attributable  to  a  period  that  is 
after  the  close  of  the  taxable  year  in 
which  the  section  381(a)  transaction 
occurs  and  before  the  Uquidation  of  the 
transferor,  then  such  effectively 
ccamected  earnings  and  profits,  or 
deficits  therein,  shall  be  deemed  to  have 
been  accumulated  or  incurred  on  or 
before  the  close  of  the  taxable  year  in 
which  the  section  3Bl(a)  transaction 
occurs. 

\\i)  Retention  of  character.  All  of  the 
tranrferor’s  effectively  connected 
earnings  and  profits  and  non-previously 
taxed  accumulated  effectively 
connected  earnings  and  profits  that 
carry  over  to  the  transferee  shall 
constitute  non-previously  taxed 
accumulated  effectively  connected 
earnings  and  profits  of  the  transferee.  In 
the  case  of  a  domestic  transferee,  such 
non-previously  taxed  accumulated 
effectively  connected  earnings  and 
profits  shall  also  constitute  accumulated 
earnings  and  profits  of  the  transferee  for 
purposes  of  section  316(a)(2). 

(iii)  Treatment  of  distributions  by  a 
domestic  transferee  out  of  non- 
previously  taxed  accumulated 
effectively  connected  earnings  and 
profits.  In  the  event  the  transferee  is  a 
domestic  corporation,  distributions  out 
of  the  transferee’s  non-previously  taxed 
accumulated  effectively  connected 
earnings  and  profits  that  are  received  by 
a  foreign  distributee  shall  qualify  for 
benefits  under  an  applicable  income  tax 
treaty  only  (A)  if  the  distributee 
qualifies  for  the  benefits  under  such 
treaty  and  (B)  to  the  extent  that  the 
transferor  foreign  corporation  would 
have  qualified  under  the  principles  of 
§  1.884-lT(h)  (1)  and  (2)(i)  for  an 
exemption  or  reduction  in  rate  with 
respect  to  the  branch  profits  tax  if  the 
non-previously  taxed  accumulated 
effectively  connected  earnings  and 
profits  had  been  reflected  in  a  dividend 
equivalent  amount  for  the  taxable  year 
in  which  the  section  381(a)  transaction 
occurs.  (The  tax  rate  on  dividends 
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speciHed  in  the  treaty  between  the 
distributee's  country  of  residence  and 
the  United  States  shall  apply  to  any 
dividends  received  by  a  distributee  who 
qualifies  for  a  treaty  benefit  under  the 
preceding  sentence.)  In  addition, 
distributions  out  of  such  non-previously 
taxed  accumulated  effectively 
connected  earnings  and  profits  shall 
retain  their  character  in  the  hands  of 
any  domestic  distributee  up  a  chain  of 
corporate  shareholders  for  purposes  of 
applying  this  paragraph  (c](4](iii]  to 
distributions  made  by  any  such  person 
to  a  foreign  distributee.  If  a  domestic 
transferee  has  non-previously  taxed 
accumulated  effectively  connected 
earnings  and  profits  carried  over  from 
the  transferor  as  well  as  accumulated 
earnings  and  profits,  then  each  category 
of  earnings  and  profits  shall  be 
accounted  for  in  two  separate  pools,  and 
any  distribution  of  earnings  and  profits 
shall  be  treated  as  a  distribution  out  of 
each  pool  in  proportion  to  the  respective 
amoimt  of  undistributed  earnings  and 
profits  in  each  pool.  Section  871(i) 
(relating,  in  part,  to  dividends  paid  by  a 
domestic  corporation  meeting  the  80- 
percent  foreign  business  requirements  of 
section  861(c)(1)]  shall  not  apply  to  any 
dividends  paid  by  a  domestic  transferee 
out  of  its  non-previously  taxed 
accumulated  effectively  connected 
earnings  and  profits. 

(5)  Determination  of  U.S.  net  equity  of 
a  transferee  that  is  a  foreign 
corporation.  In  the  event  the  transferee 
is  a  foreign  corporation,  then  for 
purposes  of  determining  the  transferee's 
increase  or  decrease  in  U.S.  net  equity 
under  §  1.884-lT  for  its  taxable  year 
during  which  the  section  381(a) 
transaction  occurs,  its  U.S.  net  equity  as 
of  the  close  of  its  immediately  preceding 
taxable  year  shall  be  increased  by  the 
amount  of  U.S.  net  equity  acquired  by 
the  transferee  from  the  transferor 
pursuant  to  the  section  381(a] 
transaction,  taking  into  account  the 
adjustments  to  the  basis  (for  earnings 
and  profits  purposes)  of  U.S.  assets 
under  the  principles  of  section  362(b]. 

(6)  Special  rules  in  the  case  of  the 
disposition  of  stock  or  securities  in  a 
domestic  transferee  or  in  the 
transferor— {i)  General  rule.  This 
paragraph  (c](6)(i)  shall  apply  where  the 
transferee  is  a  domestic  corporation, 
subdivision  (A),  (B),  or  (C)  of  this 
paragraph  applies  and  subdivision  (D)  of 
this  paragraph  applies. 

(A)  Shareholders  of  the  transferor  sell, 
exchange  or  otherwise  dispose  of  stock 
in  the  transferor  at  any  time  during  a  12- 
month  period  before  the  date  of 
distribution  or  transfer  (as  defined  in 
§  1.381(b)-l(b])  and  the  aggregate 


amount  of  such  stock  sold,  exchanged  or 
otherwise  disposed  of  exceeds  25 
percent  of  the  value  of  the  stock  of  the 
transferor,  determined  on  a  date  that  is 
12  months  before  the  date  of  distribution 
or  transfer. 

(B)  Shareholders  of  the  transferee  (or 
of  the  transferee's  parent  in  the  case  of  a 
reorganization  described  in  the 
parenthetical  clause  in  section 
368(a)(l)(C])  who  in  the  aggregate 
owned  more  than  25  percent  of  the  value 
of  the  stock  of  the  transferor  at  any  time 
within  the  12  month  period  preceding 
the  close  of  the  year  in  which  the 
section  381(a)  transaction  occurs  sell, 
exchange  or  otherwise  dispose  of  their 
stock  or  securities  in  the  transferee  at 
any  time  during  a  period  of  three  years 
from  the  close  of  the  taxable  year  in 
which  the  section  381(a]  transaction 
occurs. 

(C)  In  the  case  of  a  reorganization 
described  in  the  parenthetical  clause  in 
section  368(a)(1)(C),  the  transferee's 
parent  sells,  exchanges  or  otherwise 
disposes  of  its  stock  or  securities  in  the 
transferee  at  any  time  during  a  period  of 
three  years  fi'om  the  close  of  the  taxable 
year  in  which  the  section  381(a) 
transaction  occurs. 

(D)  A  corporation  related  to  any  such 
shareholder  or  the  shareholder  itself  if  it 
is  a  corporation  (subsequent  to  an  event 
described  in  subdivision  (A)  or  (B)  of 
this  paragraph  (c](6)(i)),  or  the 
transferee's  parent  (subsequent  to  an 
event  described  in  subdivision  (C)  of 
this  paragraph  (c)(6)(i)),  uses,  directly  or 
indirectly,  the  proceeds  or  property 
received  in  such  sale,  exchange  or 
disposition,  or  property  attributable 
thereto,  in  the  conduct  of  a  trade  or 
business  in  the  United  States  at  any 
time  during  a  period  of  three  years  from 
the  date  of  sale  in  the  case  of  a 
disposition  of  stock  in  the  transferor,  or 
from  the  close  of  the  taxable  year  in 
which  the  section  381(a)  transaction 
occurs  in  the  case  of  a  disposition  of  the 
stock  or  securities  in  the  transferee  (or 
the  transferee's  parent  in  the  case  of  a 
reorganization  described  in  the 
parenthetical  clause  in  section 
368(a)(1)(C)). 

Where  this  paragraph  (c)(6)(i)  applies, 
the  transferor's  branch  profits  tax 
liability  for  the  taxable  year  in  which 
the  section  381(a)  transaction  occurs 
shall  be  determined  imder  §  1.884-lT, 
taking  into  accotmt  all  the  adjustments 
in  U.S.  net  equity  that  result  fiom  the 
transfer  of  U.S.  assets  and  liabilities  to 
the  transferee  pursuant  to  the  section 
381(a]  transaction,  without  regard  to  any 
provisions  in  this  paragraph  (c).  If  an 
event  described  in  paragraph  (c)(6)(i] 
(A),  (B),  or  (C)  of  this  section  occurs 


after  the  close  of  the  taxable  year  in 
which  the  section  381(a)  transaction 
occurs,  and  if  additional  branch  profits 
tax  is  required  to  be  paid  by  reason  of 
the  application  of  this  paragraph 
(c)(6)(i),  then  interest  must  be  paid  on 
that  amount  at  the  underpayment  rates 
determined  under  section  6621(a)(2), 
with  respect  to  the  period  between  the 
date  that  was  prescribed  for  filing  the 
transferor's  income  tax  return  for  the 
year  in  which  the  section  381(a) 
transaction  occurs  and  the  date  on 
which  the  additional  tax  for  that  year  is 
paid.  Any  such  additional  tax  liability 
together  with  interest  thereon  shall  be 
the  liability  of  the  transferee  within  the 
meaning  of  section  6901  pursuant  to 
section  6901  and  the  regulations 
thereunder. 

(ii)  Operating  rule.  For  purposes  of 
paragraph  (c)(6)(i)  of  this  section 
paragraphs  (a)(2)  (iii)(B),  (iv)  and  (v)  of 
this  section  shall  apply  for  purposes  of 
making  the  determinations  under 
paragraph  (c](6](i](D]  of  this  section. 

(d)  Incorporation  under  section  351 — 

(1)  In  general.  The  following  rules  apply 
to  the  transfer  by  a  foreign  corporation 
engaged  (or  deemed  engaged]  in  the 
conduct  of  a  U.S.  trade  or  business  (the 
“transferor”)  of  part  or  all  of  its  U.S. 
assets  to  a  U.S.  corporation  (the 
“transferee”)  in  exchange  for  stock  or 
securities  in  the  transferee  in  a 
transaction  that  qualifies  under  section 
351(a]  (a  “section  351  transaction”), 
provided  that  immediately  after  the 
transaction,  the  transferor  is  in  control 
(as  defined  in  section  368(c])  of  the 
transferee,  without  regard  to  other 
transferors. 

(2)  Inapplicability  of  paragraph  (a)(1) 
of  this  section  to  section  351 
transactions.  Paragraph  (a)(1)  of  this 
section  does  not  apply  to  exempt  the 
transferor  from  branch  profits  tax 
liability  for  the  taxable  year  in  which  a 
section  351  transaction  described  in 
paragraph  (d)(l]  of  this  section  occurs 
and  shall  not  apply  for  any  subsequent 
taxable  year  of  the  transferor  in  which 
it,  or  a  successor-in-interest,  owns  stock 
or  securities  of  a  transferee  as  of  the 
close  of  the  transferor's  taxable  year. 

(3)  Transferor's  dividend  equivalent 
amount  for  the  taxable  year  in  which  a 
section  351  transaction  occurs.  The 
dividend  equivalent  amount  of  the 
transferor  for  the  taxable  year  in  which 
a  section  351  transaction  described  in 
paragraph  (d)(1)  of  this  section  occurs 
shall  be  determined  under  the 
provisions  of  §  1.884-lT,  as  modified  by 
the  provisions  of  this  paragraph  (d)(3) 
provided  that  the  transferee  elects  under 
paragraph  (d)(4)  of  this  section  to  be 
allocated  a  proportionate  amount  of  the 
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transferor's  effectively  connected 
earnings  and  profits  and  non-previously 
taxed  accumulated  effectively 
connected  earnings  and  proHts  and  the 
foreign  corporation  Hies  a  statement  as 
provided  in  paragraph  (d)(5)(i)  of  this 
section  and  complies  with  the 
agreement  included  in  such  statement 
with  respect  to  a  subsequent  disposition 
of  the  transferee’s  stock. 

(i)  U.S.  net  equity.  The  transferor’s 
U.S.  net  equity  as  of  the  close  of  the 
taxable  year  shall  be  determined 
without  regard  to  any  transfer  in  that 
taxable  year  of  U.S.  assets  to  or  from  the 
transferee  pursuant  to  a  section  351 
transaction,  and  without  regard  to  any 
U.S.  liabilities  assumed  or  acquired  by 
the  transferee  from  the  transferor  in  that 
taxable  year  pursuant  to  a  section  351 
transaction.  The  transferor’s  adjusted 
basis  for  earnings  and  prohts  purposes 
in  U.S.  assets  transferred  to  the 
transferee  pursuant  to  a  section  351 
transaction  shall  be  the  adjusted  basis 
of  those  assets  for  earnings  and  profits 
purposes  immediately  prior  to  the 
section  351  transaction,  increased  by  the 
amount  of  any  gain  recognized  by  the 
transferor  on  the  transfer  of  such  assets 
in  the  section  351  transaction  to  the 
extent  taken  into  account  for  earnings 
and  profits  purposes. 

(ii)  Effectively  connected  earnings 
and  profits.  Subject  to  the  limitation  in 
paragraph  (d](3](iii]  of  this  section,  the 
calcidation  of  the  transferor's  dividend 
equivalent  amount  shall  take  into 
account  the  transferor’s  effectively 
connected  earnings  and  profits  for  the 
taxable  year  in  which  a  section  351 
transaction  occurs  (including  any 
amount  of  gain  recognized  to  the 
transferor  pmsuant  to  the  section  351 
transaction  to  the  extent  the  gain  is 
taken  into  account  for  earnings  and 
profits  purposes}  and,  for  purposes  of 
applying  the  limitation  of  §  1.884- 
lT(b)(3)(ii),  its  non-previously  taxed 
accumulated  effectively  coimected 
earnings  and  profits,  determined  without 
regard  to  the  allocation  to  the  transferee 
of  the  transferor’s  effectively  connected 
earnings  and  profits  and  non-previously 
taxed  accumulated  effectively 
connected  earnings  and  pntfits  pursuant 
to  the  election  under  paragraph  (d}{4)(i) 
of  this  section. 

(iii)  Limitation  on  dividend  equivalent 
amount.  Hie  dividend  equivalent 
amount  determined  under  this 
paragraph  (d)(3}  shall  not  exceed  the 
sum  of  the  transferor’s  effectively 
connected  earnings  and  profits  and  non- 
previously  taxed  accumulated 
effectively  connected  earnings  and 
profits  determined  after  taking  into 
account  the  allocation  to  the  transferee 


of  the  transferor’s  earnings  pursuant  to 
an  election  under  paragraph  (d](4](i]  of 
this  section. 

(4)  Election  to  increase  earnings  and 
profits — (i)  General  rule.  The  election 
referred  to  in  paragraph  (d)(3]  of  this 
section  is  an  election  by  tlm  transferee 
to  increase  its  earnings  and  profits  by 
the  amount  determine  under  paragraph 
(d)(4Kii)  of  this  section.  An  election 
under  this  paragraph  (d)t4}[i)  shall  be 
effective  only  if  the  transferee  attaches 
a  statement  to  its  timely  filed  (including 
extensions)  income  tax  return  for  the 
taxable  year  in  which  the  section  351 
transaction  occurs,  in  which — 

(A)  It  agrees  to  be  subject  to  the  rules 
of  paragraph  (c)(4}  (ii)  and  (iii)  of  this 
section  with  respect  to  the  transferor’s 
effectively  connected  earnings  and 
profits  and  non-previously  taxed 
accumulated  effectively  connected 
earnings  and  profits  allocated  to  the 
transferee  pursuant  to  the  election  under 
this  paragraph  (d)(4Xi)  in  the  same 
manner  as  if  such  earnings  and  profits 
had  been  carried  over  to  the  transferee 
pursuant  to  section  381  (a)  and  (c)(2), 
and 

(B)  It  identifies  the  amount  of 
effectively  connected  earnings  and 
profits  and  non-previously  taxed 
accumulated  effectively  connected 
earnings  and  profits  that  are  allocated 
from  the  transferor. 

An  election  with  respect  to  a  taxable 
year  ending  on  or  before  December  1, 
1988,  may  be  made  by  filing  an  amended 
Form  lia)F  on  or  before  January  3, 1988, 
to  which  the  statement  described  in  this 
paragraph  (d)(4)(i)  shall  be  attached. 

(ii)  Amount  of  the  transferor’s 
effectively  connected  earnings  and 
profits  and  non-previously  taxed 
accumulated  effectively  connected 
earnings  and  profits  allocated  to  the 
transferee.  The  amount  referred  to  in 
paragraph  (d}(4)(i)  of  this  section  is 
equal  to  the  same  proportion  of  the 
transferor’s  effectively  connected 
earnings  and  profits  and  non-previously 
taxed  accumidated  effectively 
connected  earnings  and  profits 
(determined  immediately  prior  to  the 
section  351  transaction  and  without 
regard  to  this  paragraph  (d)(4)  or  any 
dividend  equivalent  amount  for  the 
taxable  year)  that  the  adjusted  bases  for 
purposes  of  computing  earnings  and 
profits  in  all  the  U.S.  assets  transferred 
to  the  transferee  by  the  transferor 
pursuant  to  the  section  351  transaction 
bear  to  the  adjusted  bases  for  purposes 
of  computing  earnings  and  profits  in  all 
the  U.S.  assets  of  the  transferor, 
determined  immediately  prior  to  the 
section  351  transaction. 


(iii)  Effect  of  election  on  transferor. 

For  purposes  of  computing  the 
transferor’s  dividend  equivalent  amount 
for  the  taxable  year  succeeding  the 
taxable  year  in  which  a  section  351 
transaction  occurs,  the  transferor’s 
effectively  connected  earnings  and 
profits  ai^  non-previously  taxed 
accumulated  effectively  connected 
earnings  and  profits  as  of  the  close  of 
the  taxabte  year  in  which  the  section 
351  transaction  occurs  shall  be  reduced 
by  the  amount  of  its  effectively 
connected  earnings  and  profits  and  non- 
previously  taxed  accumulated 
effectively  connected  earnings  and 
profits  allocated  to  the  transferee 
pursuant  to  the  election  under  paragraph 
(d)(4)(i)  of  this  section  (and  by  its 
dividend  equivalent  amount  for  the 
taxable  year  in  which  the  section  351 
transaction  occurs). 

(5)  Dispositions  of  stock  or  securities 
of  the  transferee  by  the  transferor — (i) 
^neralruie.  The  statement  referred  to 
in  paragraph  (d)(3)  of  this  section  is  a 
statement  executed  by  the  transferor 
stating  the  transferor’s  agreement  that, 
upon  the  disposition  of  part  or  all  of  the 
stock  or  securities  it  owns  in  the 
transferee  (or  a  successor-in-interest),  it 
shall  treat  as  a  dividend  equivalent 
amount  for  the  taxable  year  in  which  the 
disposition  occurs  an  amount  equal  to 
the  lesser  of  (A)  the  amount  realized 
upon  such  disposition  or  (B)  the  total 
amoimt  of  effectively  connected 
earnings  and  profits  and  non-previously 
taxed  accumulated  effectively 
connected  earnings  and  profits  that  was 
allocated  from  the  transferor  to  that 
transferee  pursuant  to  an  election  under 
paragraph  (dK4)(i]  of  this  section,  which 
amount  shall  be  reduced  to  the  extent 
previously  taken  into  account  by  the 
transferor  as  dividends  or  dividend 
equivalent  amounts  for  tax  or  branch 
profits,  tax  purposes.  The  extent  and 
manner  in  which  such  dividend 
equivalent  amoimt  may  be  subject  to  the 
branch  profits  tax  in  the  taxable  year  of 
dispositkm  shall  be  determined  under 
the  provisions  of  section  884  and  the 
regulations  thereunder,  including  the 
provisions  of  paragraph  (a)  of  this 
section  (relating  to  complete 
terminations),  as  limited  under 
paragraph  (d)(2)  of  this  section.  Except 
as  otherwise  provided  in  paragraph 
(d)(5)(ii)  of  this  section,  the  term 
“disposition”  means  any  transfer  that 
would  constitute  a  disposition  by  the 
transferor  for  any  purpose  of  the 
Internal  Revenue  Code  and  the 
regulations  thereunder.  This  paragraph 
(d)(5)(i)  shall  apply  regardless  of 
whether  the  stock  or  securities  of  the 
transferee  are  U.S.  assets  in  the  hands 
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of  the  transferor  at  the  time  of  sale, 
exchange  or  disposition. 

(ii)  Exception  for  certain  tax-free 
dispositions.  For  purposes  of  paragraph 
(d](5](i)  of  this  section,  a  disposition 
does  not  include  a  transfer  of  stock  or 
securities  of  the  transferee  by  the 
transferor  in  a  transaction  that  qualifies 
as  a  transfer  pursuant  to  a  complete 
liquidation  described  in  section  332(b)  or 
a  transfer  pursuant  to  a  reorganization 
described  in  section  368(a)(1)(F).  Any 
other  transfer  that  qualifies  for  non¬ 
recognition  of  gain  or  loss  shall  be 
treated  as  a  disposition  for  purposes  of 
paragraph  (d)(5)(i)  of  this  section,  unless 
the  Commissioner  has,  by  published 
guidance  or  by  prior  ruling  issued  to  the 
taxpayer  upon  its  request,  determined 
such  transfer  not  to  be  a  disposition  for 
purposes  of  paragraph  (d)(5)(i)  of  this 
section. 

(iii)  Distributions  governed  by  section 
355.  In  the  case  of  a  distribution  or 
exchange  of  stock  or  securities  of  a 
transferee  to  which  section  355  applies 
(or  so  much  of  section  356  as  relates  to 
section  355)  and  that  is  not  in  pursuance 
of  a  plan  meeting  the  requirements  of  a 
reorganization  as  defined  in  section 
368(a)(1)(D),  §  1.3l2-10(b)  (relating  to  the 
allocation  of  earnings  and  profits  in 
certain  corporate  separations)  shall  not 
apply  to  reduce  the  transferor’s 
effectively  connected  earnings  and 
profits  or  non-previously  taxed 
accumulated  effectively  connected 
earnings  and  profits. 

(iv)  Filing  of  statement.  The  statement 
referred  to  in  paragraph  (d)(5)(i)  of  this 
section  shall  be  attached  to  a  timely 
filed  (including  extensions)  income  tax 
return  of  the  transferor  for  the  taxable 
year  in  which  the  section  351 
transaction  occurs.  An  election  with 
respect  to  a  taxable  year  ending  on  or 
before  December  1, 1988,  may  be  made 
by  filing  an  amended  Form  1120F  on  or 
before  january  3, 1988,  to  which  the 
statement  described  in  this  paragraph 
(d)(5)(iv)  shall  be  attached. 

(6)  Example.  The  provisions  of  this 
paragraph  (d)  are  illustrated  by  the 
following  example. 

Example.  Foreign  corporation  X  has  a 
calendar  taxable  year.  X's  only  assets  are 
U.S.  assets  and  X  computes  its  interest 
deduction  using  the  actual  ratio  of  liabilities 
to  assets  under  S  1.882-5(b)(2)(ii).  X’s  U.S.  net 
equity  as  of  the  close  of  its  1988  taxable  year 
is  $2,000,  resulting  from  the  following 
amounts  of  U.S.  assets  and  liabilities: 


U.S.  assets 

U.S.  liabilities 

U.S.  building 

A 

$1,000 

Mortgage  A . 

800 

U.S.  building 

B. 

2,500 

Mortgage  B . 

1,500 

U.S.  assets 

U.S.  liabilities 

Other  U.S. 

800 

assets. 

Total . 

4,300 

2,300 

Assume  that  X's  adjusted  basis  in  its  assets 
is  equal  to  X's  adjusted  basis  in  its  assets  for 
earnings  and  profits  purposes.  On  September 
30, 1989,  X  transfers  building  A,  which  has  a 
fair  market  value  of  $1,800,  to  a  newly 
created  U.S.  corporation  Y  under  section  351 
in  exchange  for  100%  of  the  stock  of  Y  with  a 
fair  market  value  of  $800,  other  property  with 
a  fair  market  value  of  $200,  and  the 
assumption  of  Mortgage  A.  Assume  that 
under  sections  11  and  351(b),  tax  of  $30  is 
imposed  with  respect  to  the  $200  of  other 
property  received  by  X.  X's  non-previously 
taxed  accumulated  effectively  connected 
earnings  and  profits  as  of  the  close  of  its  1988 
taxable  year  are  $200  and  its  effectively 
connected  earnings  and  profits  for  its  1989 
taxable  year  are  $330,  including  $170  of  gain 
recognized  to  X  on  the  transfer  as  adjusted 
for  earnings  and  profits  purposes  [i.e.,  $200  of 
gain  recognized  minus  $30  of  tax  paid  with 
respect  to  the  gain).  Y  takes  a  $1,200  basis  in 
the  building  transferred  finm  X,  equal  to  the 
basis  in  the  hands  of  X  ($1,000)  increased  by 
the  amount  of  gain  recognized  to  X  in  the 
section  351  transaction  ($200).  Y  makes  an 
election  in  the  manner  described  in 
paragraph  (d)(4)(i)  of  this  section  to  increase 
its  earnings  and  profits  by  the  amount 
described  in  paragraph  (d)(4)(ii)  of  this 
section  and  X  files  a  statement  as  provided  in 
paragraph  (d)(5)(i)  of  this  section.  'The  branch 
profits  tax  consequences  to  X  and  Y  in  the 
taxable  year  in  which  the  section  351 
transaction  occurs  and  in  subsequent  taxable 
years  are  as  follows: 

(i)  X’s  dividend  equivalent  amount  for  1989. 
The  determination  of  X’s  dividend  equivalent 
amount  for  1989  is  a  three-step  process: 
determining  X’s  U.S.  net  equity  as  of  the  close 
of  its  1989  taxable  year  under  paragraph 
(d)(3)(i)  of  this  section;  determining  the 
amount  of  X’s  effectively  connected  earnings 
and  profits  and  non-previously  taxed 
accumulated  effectively  connected  earnings 
and  profits  for  its  1989  taxable  year  under 
paragraph  (d)(3)(ii)  of  this  section;  and 
applying  the  limitation  in  paragraph  (d)(3)(iii) 
of  this  section. 

Step  one:  Pursuant  to  paragraph  (d)(3)(i)  of 
this  section,  X’s  U.S.  net  equity  as  of  the  close 
of  its  1989  taxable  year  is  calculated  without 
regard  to  the  section  351  transaction  except 
that  X’s  basis  in  its  U.S.  assets  is  increased 
by  the  $170  amount  of  gain  it  has  recognized 
for  earnings  and  profits  purposes  in 
connection  with  the  section  351  transaction. 
Thus,  X’s  U.S.  net  equity  as  of  the  close  of  its 
1989  taxable  year  is  $1,870,  consisting  of  the 
following  U.S.  assets  and  liabilities,  taking 
into  account  the  fact  that  X’s  other  U.S. 
assets  have  decreased  to  $500: 


U.S.  assets 

1  U.S.  liabilities 

Building  A . 

$1,170 

Mortgage  A . 

800 

Building  B . 

2,500 

Mortgage  B . 

1,500 

U.S.  assets 

U.S.  liabilities 

Other  U.S. 

500 

assets. 

Total . 

4,170 

2,300 

Thus,  X’s  U.S.  net  equity  as  of  the  close  of 
its  1989  taxable  year  has  decreased  by  $130 
relative  to  its  U.S.  net  equity  as  of  the  close 
of  its  1988  taxable  year. 

Step  two:  Pursuant  to  paragraph  (d)(3)(ii)  of 
this  section,  X’s  effectively  connected 
earnings  and  profits  and  non-previously 
taxed  accumulated  effectively  connected 
earnings  and  profits  for  the  taxable  year  are 
determined  without  taking  into  account  the 
allocation  to  Y  of  X’s  effectively  connected 
earnings  and  profits  and  non-previously 
taxed  accumulated  effectively  connected 
earnings  and  profits  pursuant  to  the  election 
under  paragraph  (d)(4)(i)  of  this  section.  Thus, 
X’s  effectively  connected  earnings  and  profits 
for  its  1989  taxable  year  are  $330  and  X’s 
non-previously  taxed  accumulated  effectively 
connected  earnings  and  profits  are  $200. 

Thus,  but  for  the  limitation  in  paragraph 
(d)(3)(iii)  of  this  section,  X’s  dividend 
equivalent  amount  for  the  taxable  year  would 
be  $460,  equal  to  X’s  effectively  connected 
earnings  and  profits  for  the  taxable  year 
($330),  increased  by  the  decrease  in  X’s  U.S. 
net  equity  ($130). 

Step  three:  Pursuant  to  paragraph  (d)(3)(iii) 
of  this  section,  X’s  dividend  equivalent 
amount  for  its  1989  taxable  year  may  not 
exceed  the  sum  of  the  transferor’s  effectively 
connected  earnings  and  profits  and  non- 
previously  taxed  accumulated  effectively 
connected  earnings  and  profits,  determined 
as  of  the  close  of  its  1989  taxable  year,  after 
taking  into  account  the  allocation  of  the 
transferor’s  earnings  and  profits  pursuant  to 
the  election  under  paragraph  (d)(4)(i)  of  this 
section.  Based  upon  subdivision  (ii)  of  this 
example,  X’s  dividend  equivalent  amount  for 
1989  cannot  exceed  $423,  which  is  equal  to 
the  total  amount  of  X’s  effectively  connected 
earnings  and  profits  and  non-previously 
taxed  accumulated  effectively  connected 
earnings  and  profits,  determined  as  of  the 
close  of  its  1989  taxable  year  without  regard 
to  the  allocation  of  earnings  and  profits  to  Y 
pursuant  to  Y’s  election  under  paragraph 
(d)(4)(i)  of  this  section  ($530),  reduced  by  the 
amount  of  X’s  effectively  connected  earnings 
and  profits  and  non-previously  taxed 
accumulated  effectively  connected  earnings 
and  profits  allocated  to  Y  pursuant  to  Y’s 
election  under  paragraph  (d)(4)(i)  of  this 
section  ($107).  Thus,  X’s  dividend  equivalent 
amount  for  its  1989  taxable  year  is  limited  to 
$423. 

(ii)  Amount  of  X's  effectively  connected 
earnings  and  profits  and  non-previously 
taxed  accumulated  effectively  connected 
earnings  and  profits  transferred  to  Y. 
Pursuant  to  Y’s  election  under  paragraph 
(d)(4)(i)  of  this  section.  Y  increases  its 
earnings  and  profits  by  the  amount 
prescribed  in  paragraph  (d)(4)(ii)  of  this 
section.  This  amount  is  equal  to  the  sum  of 
X’s  effectively  connected  earnings  and  profits 
and  non  previously  taxed  accumulated 
effectively  connected  earnings  and  profits 
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determined  immediately  before  the  section 
351  transaction,  without  regard  to  X’s 
dividend  equivalent  amount  for  the  year, 
allocated  in  the  same  proportion  that  X's 
basis  in  the  U.S.  assets  transferred  to  Y  bears 
to  the  bases  of  all  of  X’s  U.S.  assets,  which 
bases  are  determined  immediately  prior  to 
the  section  351(a]  transaction.  The  amount  of 
X's  effectively  connected  earnings  and  profits 
immediately  before  the  section  351 
transaction  is  assumed  to  be  $260.  The  total 
amount  of  effectively  connected  earnings  and 
profits  ($280)  and  non-previously  taxed 
accumulated  effectively  connected  earnings 
and  profits  ($200)  determined  immediately 
before  the  section  351  transaction  is, 
therefore,  $460.  The  portion  of  $460  that  is 
allocated  to  Y  pursuant  to  Y’s  election  under 
paragraph  (d](4)(i)  of  this  section  is  $107, 
calculated  as  $46?  multiplied  by  a  fraction, 
the  numerator  of  which  is  the  basis  of  the 
U.S.  assets  transferred  to  Y  pursuant  to  the 
section  351  transaction  ($1,000),  and  the 
denominator  of  which  is  the  basis  of  X's  U.S. 
assets  determined  immediately  before  the 
section  351  transaction  ($4,300).  Pursuant  to 
paragraph  (d)(4)(i)  of  this  section,  the  amount 
of  $107  of  X’s  effectively  connected  earnings 
and  profits  and  non-previously  taxed 
accumulated  effectively  connected  earnings 
and  profits  allocated  to  Y  pursuant  to 
paragraph  (d)(4)(i)  of  this  section  constitutes 
non-previously  taxed  accumulated  effectively 
connected  earning^  and  profits  of  Y. 

(iii)  X's  non-previously  taxed  accumulated 
effectively  connected  earnings  and  profits  for 
1990.  Pursuant  to  paragraph  (d)(4)(iii)  of  this 
section,  X’s  non-previously  taxed 
accumulated  effectively  connected  earnings 
and  profits  as  of  the  close  of  its  1989  taxable 
year  for  purposes  of  computing  its  dividend 
equivalent  amount  for  its  taxable  year  1990 
are  zero,  i.e.,  $530  of  effectively  connected 
earnings  and  profits  and  non-previously 
taxed  accumulated  effectively  connected 
earnings  and  profits  reduced  by  $107  of 
effectively  connected  earnings  and  profits 
and  non-previously  taxed  accumulated 
effectively  connected  earnings  and  profits 
allocated  to  Y,  and  further  reduced  by  X’s 
$423  dividend  equivalent  amount  for  its  1989 
taxable  year. 

(iv)  X’s  U.S.  net  equity  for  purposes  of 
determining  the  dividend  equivalent  amount 
for  succeeding  taxable  years.  For  1990,  X 
must  determine  its  U.S.  net  equity  as  of 
December  31, 1989,  in  order  to  determine 
whether  there  has  been  an  increase  or 
decrease  in  its  U.S.  net  equity  as  of  December 
31, 1990.  For  this  purpose,  X’s  U.S.  net  equity 
as  of  December  31, 1989  is  determined  under 
the  provisions  of  §  1.884-lT  without  regard  to 
the  special  rules  in  paragraph  (d)(3)(i)  of  this 
section.  Thus,  X.’s  U.S.  net  equity  as  of 
December  31, 1989  is  $1,500,  consisting  of  the 
following.  U.S.  assets  and  liabilities: 


U.S.  assets 

U.S.  liabilities 

Building  B . 

$2,500 

Mortgage  B . 

1,500 

Other  U.S. 

500 

assets. 

Total . 

$3,000 

1,500 

(e)  Certain  transactions  with  respect 
to  a  domestic  subsidiary.  In  the  case  of 
a  section  381(a)  transaction  in  which  a 
domestic  subsidiary  of  a  foreign 
corporation  transfers  assets  to  that 
foreign  corporation  or  to  another  foreign 
corporation  with  respect  to  which  the 
first  foreign  corporation  owns  stock 
(directly  or  indirectly)  meeting  the 
requirements  of  section  1504(a)(2),  the 
transferee’s  non-previously  taxed 
accumulated  effectively  connected 
earnings  and  profits  for  the  taxable  year 
in  which  the  section  381(a)  transaction 
occurs  shall  be  increased  by  all  of  the 
domestic  subsidiary’s  current  earnings 
and  profits  and  earnings  and  profits 
accumulated  after  December  31, 1986, 
that  carry  over  to  the  transferee  under 
sections  381(a)  and  (c)(1)  (including  non- 
previously  taxed  accumulated 
effectively  connected  earnings  and 
profits,  if  any,  transferred  to  the 
domestic  subsidiary  under  paragraphs 
(c)(4)  and  (d)(4)  of  this  section  and 
treated  as  earnings  and  profits  under 
paragraphs  (c)(4)(ii)  and  (d)(4)(ii)  of  this 
section).  For  purposes  of  determining  the 
transferee’s  dividend  equivalent  amount 
for  the  taxable  year  in  which  the  section 
381(a)  transaction  occurs,  the 
transferee's  U.S.  net  equity  as  of  the 
close  of  its  taxable  year  immediately 
preceding  the  taxable  year  during  which 
the  section  381(a)  transaction  occurs 
shall  be  increased  by  the  greater  of 

(1)  The  amount  by  which  the 
transferee’s  U.S.  net  equity  computed 
immediately  prior  to  the  transfer  would 
have  increased  due  to  the  transfer  of  the 
subsidiary's  assets  and  liabilities  if  U.S. 
net  equity  were  computed  immediately 
prior  to  the  transfer  and  immediately 
after  the  transfer  (taking  into  account  in 
the  earnings  and  profits  basis  of  the 
assets  transferred  any  gain  recognized 
on  the  transfer  to  the  extent  reflected  in 
earnings  and  profits),  or 

(2)  The  total  amount  of  U.S  net  equity 
transferred  (directly  or  indirectly)  by  the 
foreign  parent  to  the  domestic 
subsidiary  in  one  or  more  prior  section 
351  or  381(a)  transactions. 

(f)  Effective  date.  This  section  is 
effective  for  taxable  years  beginning 
after  December  31, 1986. 

§  1.884-3T  Coordination  of  branch  profits 
tax  with  second-tier  withholding 
(temporary). 

[Reserved] 

§  1.884-4T  Branch-level  interest  tax 
(temporary). 

(a)  General  rule — (1)  Tax  on  interest 
paid  by  a  U.S.  trade  or  business.  In  the 
case  of  a  foreign  corporation  engaged  in 
trade  or  business  in  the  United  States, 
any  interest  paid  by  such  trade  or 


business  (within  the  meaning  of 
paragraph  (b)  of  this  section)  shall  be 
treated,  for  purposes  of  sections  871, 

881, 1441,  and  1442,  as  if  it  were  paid  by 
a  domestic  corporation  (other  than  a 
corporation  described  in  section 
861(c)(1),  relating  to  a  domestic 
corporation  that  meets  the  80-percent 
foreign  business  requirement).  Such 
interest  shall  thus  be  subject  to  tax 
under  section  871(a)  or  881,  and  to 
withholding  under  section  1441  or  1442, 
if  received  by  a  foreign  person  and  not 
effectively  connected  with  the  conduct 
by  the  foreign  person  of  a  trade  or 
business  in  the  United  States,  unless  the 
interest,  if  paid  by  a  domestic 
corporation,  would  be  exempt  under 
section  871(h)  or  881(c)  (relating  to 
exemption  for  certain  portfolio  interest 
received  by  a  foreign  person),  section 
871(i)  or  881(d)  (relating,  in  part,  to 
exemption  for  certain  bank  deposit 
interest  received  by  a  foreign  person),  or 
another  provision  of  the  C(^e.  See 
paragraph  (b)(8)  of  this  section  for  the 
effect  of  income  tax  treaties  on  interest 
paid  by  a  U.S.  trade  or  business  of  a 
foreign  corporation.  For  piuposes  of  this 
section,  interest  paid  by  a  U.S.  trade  or 
business  of  a  foreign  corporation  that 
would  be  treated  as  portfolio  interest 
under  section  871(h)  or  881(c)  but  for  the 
fact  that  it  fails  to  meet  the  requirements 
of  section  163(f)(2)(B)(ii)(n)  (relating  to 
the  legend  requirement)  shall 
neverfoeless  be  treated  as  portfolio 
interest  provided  the  interest  arises  with 
respect  to  a  liability  incurred  by  the 
foreign  corporation  prior  to  January  3, 
1988.  For  purposes  of  this  section,  a 
foreign  corporation  shall  be  treated  as 
engaged  in  trade  or  business  in  the 
United  States  for  a  taxable  year  if  it 
owns  U.S.  assets  at  any  time  during  the 
taxable  year  or  it  derives  gross  income 
during  the  taxable  year  that  is 
effectively  connected  (or  deemed 
effectively  connected)  with  the  conduct 
of  a  trade  or  business  in  the  United 
States. 

(2)  Tax  on  excess  interest.  If  the 
amount  of  interest  allowable  as  a 
deduction  under  §  1.882-5  in  computing 
the  effectively  connected  taxable 
income  of  a  foreign  corporation  for  the 
taxable  year  exceeds  the  interest  paid 
by  a  U.S.  trade  or  business  of  the  foreign 
corporation  within  the  meaning  of 
paragraph  (b)  of  this  section,  the  foreign 
corporation  shall  be  liable  for  tax  under 
section  881(a)  in  the  same  manner  as  if 
such  excess  were  interest  paid  to  the 
foreign  corporation  by  a  wholly-owned 
domestic  corporation  (other  than  a 
corporation  described  in  section 
861(c)(1))  on  the  last  day  of  the  foreign 
corporation’s  taxable  year.  Such  interest 
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shall  not  be  exempt  from  tax  under  any 
subsection  of  section  881.  For  purposes 
of  this  paragraph  (a)(2),  interest  paid  by 
a  U.S.  trade  or  business  shall  not 
include  interest  described  in  paragraph 
(b)(l)(iv)  of  this  section  (relating  to 
certain  nondeductible  interest)  or 
interest  accruing  in  a  taxable  year 
beginning  before  January  1, 1987.  For 
purposes  of  this  §  1.884-4T,  the  term 
“excess  interest”  means  interest 
described  in  this  paragraph  (a)(2). 

(3)  Original  issue  discount  For 
purposes  of  this  section,  the  term 
“interest"  includes  original  issue 
discount,  as  dehned  in  section 
1273(a)(1). 

(4)  Example.  The  application  of  this 
paragraph  (a)  is  illustrated  by  the 
following  example. 

Example.  Foreign  corporation  A,  a 
calendar  year  taxpayer,  is  allowed  an 
interest  deduction  of  $150  under  §  1.882-5  for 
1991.  The  interest  paid  by  a  U.S.  trade  or 
business  of  A  (within  the  meaning  of 
paragraph  (b)  of  this  section)  during  1991  is 
as  follows:  $55  of  portfolio  interest  (as 
defined  in  section  871(h)(2))  to  B,  a 
nonresident  alien;  $35  of  interest  on  deposits 
(within  the  meaning  of  section  871(i)(2)(A))  to 
C.  a  foreign  corporation;  $25  of  interest  to 
foreign  corporation  D,  which  owns  15  percent 
of  the  combined  voting  power  of  A's  stock, 
with  respect  to  bonds  issued  by  A;  and  $20  to 
E,  a  domestic  corporation.  Neither  B,  C  or  D 
is  engaged  in  the  conduct  of  a  trade  or 
business  in  the  United  States.  A,  B,  C  and  D 
are  residents  of  countries  with  which  the 
United  States  does  not  have  an  income  tax 
treaty.  The  interest  payments  made  to  B,  C 
and  E  are  not  subject  to  tax  under  section 
871(a)  or  881  and  are  not  subject  to 
withholding  under  section  1441  or  1442.  TTie 
payment  to  D  is  subject  to  withholding  of 
$7.50  ($25X3U  percent).  In  addition,  because 
A's  interest  deduction  under  §  1.882-5  ($150) 
exceeds  the  amount  of  interest  paid  by  a  U.S. 
trade  or  business  of  A  ($135),  A  is  subject  to  a 
tax  of  $4.50  ($15X30  percent]  under  section 
881  on  the  amount  of  the  excess. 

(b)  Interest  paid  by  a  U.S.  trade  or 
business — (1)  Definition  of  interest  paid 
by  a  U.S.  trade  or  business.  Except  as 
provided  in  paragraph  (b)(3)  of  this 
section,  the  term  “interest  paid  by  a  U.S. 
trade  or  business”  means,  for  purposes 
of  this  section,  interest  paid  by  a  foreign 
corporation  with  respect  to  a  liability 
that — 

(i)  Is  speciHcally  identiHed  as  a 
liability  of  a  U.S.  trade  or  business  of 
the  foreign  corporation  on  books  and 
records  maintained  in  the  United  States 
by  the  foreign  corporation  and  either 

(A)  Interest  on  the  liability  is  allowed 
as  a  deduction  (in  whole  or  in  part)  by 
reason  of  §  1.882-5(b)(3)(i)  or 

(B)  The  liability  is  entered  on  such 
books  and  records  on  or  before  the 
earlier  of  60  days  after  the  liability  is 
incurred  by  the  foreign  corporation  or 


the  date  on  which  the  Hrst  payment  of 
interest  is  made  with  respect  to  the 
liability; 

(ii)  Is  speciHcally  identified  as  a 
liability  of  a  U.S.  trade  or  business  of 
the  foreign  corporation  on  either 

(A)  Financial  statements  that  are 
required  to  be  provided  to  a  regulatory 
agency  of  the  United  States,  a  State,  or 
the  District  of  Columbia  or 

(B)  Books  and  records  of  the  foreign 
corporation  that  are  maintained  in  order 
to  comply  with  regulatory  requirements 
of  any  agency  of  the  United  States,  a 
State,  or  the  District  of  Columbia,  and 
are  used  to  prepare  financial  statements 
that  are  required  to  be  provided  to  such 
regulatory  agency; 

(iii)  Is  secured  (during  at  least  half  the 
days  during  the  portion  of  the  taxable 
year  in  which  the  interest  accrues) 
predominantly  by  property  of  the  foreign 
corporation  that  is  a  U.S.  asset  (as 
defined  in  §  1.884-lT(d))  unless  such 
liability  is  secured  by  substantially  all 
the  property  of  the  foreign  corporation; 
or 

(iv)  Gives  rise  to  interest  for  which  a 
deduction  is  disallowed  and  either — 

(A)  The  liability  is  incurred  or 
continued  to  purchase  a  U.S.  asset  (as 
defined  in  §  1.884-lT(d))  or 

(B)  The  basis  of  a  U.S.  asset  is 
increased  by  the  amount  of  the 
disallowed  deduction. 

A  foreign  corporation  may  comply  with 
the  time  limits  specified  in  paragraph 
(b)(l)(i)(B)  of  this  section  by  identifying 
liabilities  on  its  books  and  records  on  or 
before  January  3, 1989. 

(2)  Requirement  that  all  interest  paid 
with  respect  to  certain  liabilities  be 
consistently  treated.  Except  as  provided 
in  paragraph  (b)(3)  of  this  section 
(relating  to  liabilities  that  do  not  give 
rise  to  interest  paid  by  a  U.S.  trade  or 
business),  any  interest  paid  by  a  U.S. 
trade  or  business  with  respect  to  a 
liability  described  in  paragraph  (b)(l)(i) 
of  this  section  (relating  to  liabilities  on 
U.S.  books)  shall  be  treated  as  interest 
paid  by  a  U.S.  trade  or  business  for  the 
entire  taxable  year,  and  for  all 
subsequent  taxable  years,  until  the 
liability  to  which  the  interest  is 
attributable  has  been  satisfied  in  full. 

(3)  Liabilities  that  do  not  give  rise  to 
interest  paid  by  a  U.S.  trade  or  business. 
For  purposes  of  this  section,  a  liability 
described  in  paragraph  (b)(l)(i)  of  this 
section  (relating  to  liabilities  on  U.S. 
books)  that  is  not  also  described  in 
paragraph  (b)(1)  (ii)  through  (iv)  of  this 
section  (relating  to  liabilities  on 
regulatory  or  tax  books,  secured  by  U.S. 
assets,  or  that  give  rise  to  certain 
nondeductible  interest)  shall  not,  for  any 
taxable  year,  be  treated  as  giving  rise  to 


interest  paid  by  a  U.S.  trade  or  business 
of  a  foreign  corporation  if — 

(i)  Interest  paid  (or  treated  as  paid  by 
reason  of  paragraph  (b)(7)  of  this 
section)  with  respect  to  the  liability 
during  the  taxable  year  is  taken  into 
account  for  any  taxable  year  for 
purposes  of  the  income  tax  of  any 
foreign  country  as  a  reduction  of  income 
from  sources  within  such  country  for 
purposes  of  computing  a  foreign  tax 
credit  or,  in  the  case  of  a  foreign  country 
that  provides  relief  from  double  taxation 
by  way  of  an  exemption  system,  as  a 
reduction  of  income  from  sources  within 
that  country,  or  is  otherwise  taken  into 
accoimt  in  a  manner  that  is  inconsistent 
with  its  treatment  by  the  foreign 
corporation  as  interest  stated  on  the 
books  of  a  U.S.  trade  or  business,  or 

(ii)  Except  in  the  case  of  a  liability  of 
a  foreign  corporation  engaged  in  the 
active  conduct  of  a  banking,  financing  or 
similar  business  (as  defined  in  §  1.864- 
4(c)(5))  that  is  a  deposit  within  the 
meaning  of  section  871(i)(3)(A)  and  that 
exceeds  $100,000,  the  liability  is  incurred 
in  the  ordinary  course  of  a  trade  or 
business  of  the  foreign  corporation 
conducted  outside  the  United  States,  or 

(iii)  The  liability  is  secured  (during 
more  than  half  the  days  during  the 
portion  of  the  taxable  year  in  which  the 
interest  accrues)  predominantly  by 
property  that  is  not  a  U.S.  asset  (as 
defined  in  §  1.884-lT(d))  unless  such 
liability  is  secured  by  substantially  all 
the  property  of  the  foreign  corporation. 

(4)  Interbranch  interest  disregarded. 
Interest  with  respect  to  liabilities  to 
another  office  or  branch  of  the  same 
foreign  corporation  shall  be  disregarded 
for  purposes  of  computing  the  interest 
paid  by  a  U.S.  trade  or  business. 

(5)  Special  rule  where  a  US.  business 
constitutes  80  percent  or  more  of  a 
foreign  corporation’s  business — (i) 
General  rule.  If — 

(A)  The  U.S.  assets  (as  defined  in 

§  1.884-lT(d))  of  a  foreign  corporation  at 
the  close  of  the  taxable  year  equal  or 
exceed  80  percent  of  all  money  and  the 
adjusted  bases  (for  purposes  of 
computing  earnings  and  profits)  of  all 
property  of  the  foreign  corporation,  and 

(B)  The  sum  of  the  amount  of  interest 
allowable  as  a  deduction  to  the  foreign 
corporation  under  §  1.882-5  for  the 
taxable  year  and  the  amount  of  interest 
paid  by  the  foreign  corporation  with 
respect  to  liabilities  described  in 
paragraph  (b)(i)(iv)  of  this  section 
(relating  to  liabilities  that  give  rise  to 
certain  nondeductible  interest)  exceeds 
the  interest  paid  by  a  U.S.  trade  or 
business  of  the  foreign  corporation 
(without  regard  to  this  paragraph  (b)(5)). 
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then  the  amount  of  interest  paid  by  a 
U.S.  trade  or  business  of  the  foreign 
corporation  for  the  taxable  year  shall  be 
increased  by  the  amount  of  the  excess 
described  in  paragraph  (b)(5)(i)(B)  of 
this  section.  The  interest  that  is  treated 
as  paid  by  a  U.S.  trade  or  business  of 
the  foreign  corporation  by  reason  of  this 
paragraph  (bK5)  shall  be  treated  as 
being  paid  pro  rata,  first,  with  respect  to 
liabilities  of  the  foreign  corporation  that 
do  not,  for  the  taxable  year,  already  give 
rise  to  interest  paid  by  a  U.S.  trade  or 
business  of  the  foreign  corporation  and 
are  not  described  in  paragraph  (b)(3]  of 
this  section  (relating  to  liabilities  that  do 
not  give  rise  to  interest  paid  by  a  U.S. 
trade  or  business]  and,  second,  with 
respect  to  liabilities  of  the  foreign 
corporation  that  do  not,  for  the  taxable 
year,  already  give  rise  to  interest  paid 
by  a  U.S  trade  or  business  of  the  foreign 
corporation  and  are  described  in 
paragraph  (b)(3)  of  this  section.  This 
paragraph  (b)(5]  shall  apply 
notwithstanding  any  other  provision  of 
this  paragraph  (b). 

(ii)  Example.  The  application  of  this 
paragraph  (b)(5)  is  illustrated  by  the 
following  example. 

Example.  Foreign  corporation  A,  a 
calendar  year  taxpayer,  is  allowed  an 
interest  deduction  of  $80  under  S  1.882-5  for 
1992.  Before  application  of  this  paragraph 
(b)(5],  the  interest  paid  by  the  U.S.  trade  or 
business  of  A  in  1992  is  of  which  $30  is 
attributable  to  liabilities  described  solely  in 
paragraph  (b](l)(i)  of  this  section  and  $10  is 
attributable  to  liabilities  described  in 
paragraph  (b)(l](iv)  of  this  section.  A  pays 
$60  of  other  interest  during  1992.  The  money 
and  aggregate  adjusted  bases  (for  purposes  of 
computing  earnings  and  profits)  of  all 
property  of  A  as  of  the  close  of  1992  is  $1,000, 
and  A  has  $800  of  U.S.  assets  as  of  the  close 
of  1992.  Because  80  percent  of  the  money  and 
aggregate  adjusted  bases  (for  purposes  of 
computing  earnings  and  profits)  of  all 
property  of  A  consists  of  U.S.  assets  as  of  the 
close  of  1992,  the  interest  paid  by  a  U.S.  trade 
or  business  of  A  in  1992  is  treated  as  being 
$90  [i.e.,  the  sum  of  the  interest  deduction 
allowable  to  A  under  §  1.882-5  and  the  $10  of 
interest  paid  by  A  with  respect  to  liabilities 
described  in  paragraph  (b)(l)(iv]  of  this 
section).  The  interest  paid  by  a  U.S.  trade  or 
business  of  A  is  thus  increased  from  $40  to 
$90,  and  %ths  ($50/$60)  of  each  interest 
payment  that,  before  application  of  this 
paragraph  (b)(5),  was  not  treated  as  paid  by  a 
U.S.  trade  or  business  of  A,  is  treated  as 
being  paid  by  a  U.S.  trade  or  business  of  A. 
Such  interest  may  be  subject  to  tax  under 
section  871(a]  or  881,  and  to  withholding 
under  section  1441  or  1442. 

(6)  Special  rule  where  interest  paid 
exceeds  deductible  and  non-deductible 
interest  of  a  U.S.  trade  or  business — (i) 
General  rule.  If  the  amount  of  interest 
that  is  both  paid  by  a  U.S.  trade  or 
business  of  a  foreign  corporation  during 


the  taxable  year  and  accrued  for  that 
year  (including  interest  that  the  foreign 
corporation  elects  imder  paragraph 
(b](7)(i)  of  this  section  to  treat  as  paid 
during  the  taxable  year)  exceeds  the 
sum  of 

(A)  The  amoimt  of  interest  allowable 
to  the  foreign  corporation  as  a  deduction 
under  §  1.882-5  for  the  taxable  year,  and 

(B)  The  amount  of  interest  attributable 
to  liabilities  described  in  paragraph 
(b](l)(iv]  of  this  section  for  which  a 
deduction  is  disallowed  for  the  taxable 
year. 

Then  the  amount  of  interest  paid  by  a 
U.S.  trade  or  business  of  the  foreign 
corporation  shall  be  reduced  by  the 
amount  of  such  excess.  Except  as 
provided  in  paragraph  (b)(6](ii)  of  this 
section  (relating  to  an  election  to  specify 
liabilities  that  do  not  give  rise  to  interest 
paid  by  a  U.S.  trade  or  business),  the 
amount  of  the  excess  shall  reduce 
interest  paid  by  a  U.S.  trade  or  business 
of  the  foreign  corporation  first  with 
respect  to  liabilities  described  in 
paragraph  (b)(l)(i]  (relating  to  liabilities 
on  U.S.  books)  that  are  not  also 
described  in  paragraphs  (b)(l]  (ii) 
through  (iv)  of  this  section  (relating  to 
liabilities  on  regulatory  or  tax  books, 
secured  by  U.S.  assets,  or  that  give  rise 
to  certain  nondeductible  interest),  and 
then,  if  such  interest  has  not  been 
reduced  to  zero,  with  respect  to  the 
group  of  liabilities  described  in 
paragraphs  (b)(1)  (ii)  and  (iii)  of  this 
section.  The  reduction  of  interest  paid 
with  respect  to  each  group  of  liabilities 
[i.e.,  liabilities  described  solely  in 
paragraph  (b](l](i)  of  this  section  and 
liabilities  described  in  paragraphs  (b)(1) 
(ii)  and  (iii)  of  this  section]  shall  be 
made  beginning  with  interest 
attributable  to  the  latest-incurred 
liability  and  continuing,  in  reverse 
chronological  order,  with  interest  paid 
with  respect  to  the  next-latest  incurred 
liability.  The  interest  paid  with  respect 
to  a  liability  must  be  reduced  to  zero 
before  a  reduction  is  made  with  respect 
to  interest  attributable  to  the  next-latest 
incurred  liability.  Vt^ere  only  a  portion 
of  the  interest  paid  with  respect  to  a 
liability  is  reduced  by  reason  of  this 
paragraph  (b](6](i),  the  reduction  shall 
be  made  beginning  with  the  last  interest 
payment  made  with  respect  to  the 
liability  during  the  taxable  year  and 
continuing,  in  reverse  chronological 
order,  with  the  next  latest  payment  until 
the  amount  of  interest  paid  by  the  U.S. 
trade  or  business  has  been  reduced  by 
the  amount  specified  in  this  paragraph 
(b)(6)(i).  The  amount  of  interest  paid  by 
the  U.S.  trade  or  business  that  is  not 
treated  as  interest  paid  by  a  U.S.  trade 
or  business  of  the  foreign  corporation  by 


reason  of  this  paragraph  (b](6](i)  shall 
not  be  subject  to  tax  under  section 
871(a)  or  881. 

(ii)  Election  to  specify  liabilities  that 
do  not  give  rise  to  interest  paid  by  a 
U.S.  trade  or  business.  For  purposes  of 
reducing  the  amount  of  interest  paid  by 
a  U.S.  trade  or  business  under 
paragraph  (b)(6)(i)  of  this  section,  a 
foreign  corporation  may,  instead  cf 
using  the  method  described  in  paragraph 
(b)(6)(i]  of  this  section,  elect  for  any 
taxable  year  to  specify  which  liabilities 
will  not  be  treated  as  giving  rise  to 
interest  paid  by  a  U.S.  trade  or  business 
or  will  be  treated  as  giving  rise  only  in 
part  to  such  interest.  The  election  may 
be  made  only  with  respect  to  liabilities 
described  in  paragraph  (b)(l)(i)  of  this 
section  that  are  not  also  described  in 
paragraphs  (b)(1)  (ii)  through  (iv)  of  this 
section  and  that  were  not  identified  as  a 
liability  of  a  U.S.  trade  or  business 
during  a  preceding  taxable  year.  The 
interest  paid  during  the  taxable  year 
with  respect  to  a  liability  specified 
under  this  paragraph  (b)(6](ii)  must  be 
reduced  to  zero  before  a  reduction  is 
made  with  respect  to  interest 
attributable  to  the  next  specified 
liability.  If  all  interest  payments  with 
respect  to  a  specified  liability,  when 
added  to  all  interest  payments  with 
respect  to  other  liabilities  specified 
under  this  paragraph  (b)(6](ii),  would 
exceed  the  amount  of  the  reduction 
imder  paragraph  (b](6)(i)  of  this  section, 
then  only  a  portion  of  the  interest  paid 
with  respect  to  that  specified  liability 
shall  be  reduced  under  this  paragraph 
(b)(6](ii),  and  the  reduction  shall  be 
made  beginning  with  the  last  interest 
payment  made  with  respect  to  the 
liability  during  the  taxable  year  and 
continuing,  in  reverse  chronological 
order,  with  the  next-latest  payment  until 
the  amount  of  interest  paid  by  a  U.S. 
trade  or  business  has  been  reduced  by 
the  amount  of  the  reduction  under 
paragraph  (b)(6)(i)  of  this  section.  A 
foreign  corporation  that  elects  to  have 
this  paragraph  (b](6)(ii)  apply  shall  note 
on  its  books  and  records  maintained  in 
the  United  States  that  the  liability  is  not 
to  be  treated  as  giving  rise  to  interest 
paid  by  a  U.S.  trade  or  business,  or  is  to 
be  treated  as  giving  rise  to  such  interest 
only  in  part.  Such  notation  must  be 
made  after  the  close  of  the  taxable  year 
in  which  the  foreign  corporation  pays 
the  interest  and  prior  to  the  due  date 
(with  extensions]  of  the  foreign 
corporation’s  income  tax  return  for  the 
taxable  year.  The  amount  of  interest 
paid  by  a  U.S.  trade  or  business  that  is 
not  treated  as  interest  paid  by  a  U.S. 
trade  or  business  by  reason  of  this 
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paragraph  (b)(6)(ii)  shall  not  be  subject 
to  tax  under  section  871(a)  or  881. 

(iii)  Examples.  The  application  of  this 
paragraph  (b)(6)  is  illustrated  by  the 
following  examples. 

Example  (1).  Foreign  corporation  A,  a 
calendar  year,  accrual  method  taxpayer,  is 
allowed  an  interest  deduction  of  $200  for  1990 
under  §  1.882-5.  The  amount  of  interest  paid 
by  a  U.S.  trade  or  business  of  A  during  1990 
is  as  follows: 

(1)  $100  to  B,  a  domestic  corporation,  with 
respect  to  a  note  issued  on  March  10, 1990, 
and  secured  by  real  property  located  in  the 
United  States; 

(2)  $60  to  C,  an  individual  resident  of 
country  X  who  is  entitled  to  a  10  percent  rate 
of  withholding  on  interest  payments  under 
the  income  tax  treaty  between  the  United 
States  and  X,  with  respect  to  a  note  issued  on 
October  IS,  1989,  which  gives  rise  to  interest 
subject  to  tax  under  section  871(a); 

(3)  $80  to  D,  an  individual  resident  of 
country  Y  who  is  entitled  to  a  15  percent  rate 
of  withholding  on  interest  payments  under 
the  income  tax  treaty  between  the  United 
States  and  Y,  with  respect  to  a  note  issued  on 
February  15, 1990,  which  gives  rise  to  interest 
subject  to  tax  under  section  871(a); 

(4)  $70  of  portfolio  interest  (as  defined  in 
section  871(h)(2))  to  E,  a  nonresident  alien, 
with  respect  to  a  bond  issued  on  March  1, 
1990;  and 

(5)  $30  to  F,  a  foreign  corporation  that  is  a 
qualified  resident  of  country  X,  with  respect 
to  a  note  issued  on  January  10, 1990. 

The  interest  paid  by  a  U.S.  trade  or  business 
of  A  during  1990  accrues  during  1990  for 
purposes  of  calculating  A’s  interest  deduction 
under  §  1.882-5  except  that  the  amount  of 
interest  paid  to  F  increases  A’s  basis  in  a  U.S. 
asset  under  section  263A  but  is  not 
deductible  as  an  interest  expense  in  1990.  A 
does  not  make  an  election  under  paragraph 
(b)(6)(ii)  of  this  section  to  specify  liabilities 
that  do  not  give  rise  to  interest  paid  by  a  U.S. 
trade  or  business.  The  amount  of  interest 
paid  by  a  U.S.  trade  or  business  of  A  in  1990 
is  limited  under  paragraph  (b)(6)(i)  of  this 
section  to  $230,  the  sum  of  the  interest 
allowable  to  A  as  a  deduction  for  1990  ($200) 
and  the  amount  of  interest  paid  during  1990  to 
F  that  increases  the  basis  in  a  U.S.  asset  of  A 
($30).  'The  amount  of  interest  paid  by  a  U.S. 
trade  or  business  of  A  must  thus  be  reduced 
by  $110  ($340-$230)  under  paragraph  (b)(6)(i) 
of  this  section.  The  reduction  is  fiiat  made 
with  respect  to  interest  attributable  to 
liabilities  described  only  in  paragraph 
(b)(l)(i)  of  this  section  (/.e.,  liabilities  not  on 
regulatory  books  or  connected  with  U.S. 
assets)  and,  within  the  group  of  liabilities 
described  only  in  paragraph  (b)(l)(i)  of  this 
section,  is  first  made  with  respect  to  the 
latest  incurred  liability.  Thus,  the  $70  of 
interest  paid  to  E  with  respect  to  the  bond 
issued  on  March  1, 1990,  and  $40  of  the  $80  of 
interest  paid  to  D  with  respect  to  the  note 
issued  on  February  15, 1990,  are  not  treated 
as  paid  by  a  U.S.  trade  or  business  of  A.  The 
interest  paid  to  D  is  no  longer  subject  to  tax 
under  section  871(a),  and  A  may  daim  a 
refund  of  amounts  withheld  wiUi  respect  to 
the  interest  payments.  There  is  no  change  in 
the  tax  consequences  to  E  because  the 


interest  received  by  E  was  portfolio  interest 
and  was  not  subject  to  tax  when  it  was 
interest  paid  by  a  U.S.  trade  or  business. 

Example  (2).  Assume  the  same  facts  as  in 
Example  (I)  except  that  A  makes  an  election 
under  paragraph  (b)(e)(ii)  of  this  section  to 
specify  which  liabilities  are  not  to  be  treated 
as  giving  rise  to  interest  paid  by  a  U.S.  trade 
or  business.  Also  assume  that  the  liability  to 
C  was  identified  in  1989  as  a  liability  that 
gives  rise  to  interest  paid  by  a  U.S.  trade  or 
business.  A  may  not  specify,  as  liabilities 
that  do  not  give  rise  to  interest  paid  by  a  U.S. 
trade  or  business,  the  liabilities  to  B  or  F, 
which  are  described  in  paragraphs  (b)(l)(iii) 
and  (iv)  of  this  section,  respectively,  or  the 
liability  to  C,  which  was  identified  in  a 
preceding  taxable  year  as  a  liability  that 
gives  rise  to  interest  paid  by  a  U.S.  trade  or 
business.  A  speciHes  the  liability  to  D,  who 
would  be  taxable  at  a  rate  of  15  percent  on 
interest  paid  with  respect  to  the  liability,  as  a 
liability  that  does  not  give  rise  to  interest 
paid  by  a  U.S.  trade  or  business,  and  D  is 
therefore  not  subject  to  tax  under  section 
871(a)  and  is  entitled  to  a  refund  of  amounts 
withheld  with  respect  to  the  interest 
payments.  A  also  speciHes  the  liability  to  E 
as  a  liability  that  gives  rise  to  interest  paid  by 
a  U.S.  trade  or  business  only  in  part.  As  a 
result,  $30  of  the  $70  of  interest  paid  to  E  is 
not  treated  as  interest  paid  by  a  U.S.  trade  or 
business  of  A,  but  this  does  not  change  the 
tax  consequences  to  E  because  the  interest  is 
portfolio  interest  that  is  not  subject  to  tax. 

(7)  Election  to  reduce  excess  interest 
where  interest  is  paid  and  accrued  in 
different  years — (i)  Accrual  before  year 
of  payment  A  foreign  corporation  Uiat 
accrues  an  interest  expense  that  would 
be  interest  paid  by  a  U.S.  trade  or 
business  of  the  foreign  corporation  in 
one  or  more  later  taxable  years  (before 
application  of  this  paragraph  (b)(7)(i)) 
may  elect  under  this  paragraph  (b)(7)  to 
reduce  its  excess  interest  for  the  taxable 
year  in  which  the  interest  accrues  by  the 
amount  of  such  interest  expense.  In  such 
case,  the  interest  shall  be  treated  as 
interest  paid  by  a  U.S.  trade  or  business 
of  the  foreign  corporation  on  the  last 
day  of  the  taxable  year  in  which  the 
interest  expense  accrues  and  shall  not 
again  be  treated  as  interest  paid  by  a 
U.S.  trade  or  business  of  the  foreign 
corporation  in  the  taxable  year  in  which 
it  is  actually  paid.  This  paragraph 
(b)(7)(i)  shall  apply  only  if  the  election  is 
in  effect  for  both  the  taxable  year  in 
which  the  interest  expense  accrues  and 
the  taxable  year  in  which  the  interest  is 
paid.  This  paragraph  (b)(7)(i)  shall  not 
apply  to  interest  expenses  that  accrued 
in  a  taxable  year  beginning  before 
January  1, 1987. 

(ii)  Payment  before  year  of  accrual.  In 
the  case  of  interest  paid  by  a  U.S.  trade 
or  business  of  a  foreign  corporation  that 
will  accrue  as  an  expense  in  one  or 
more  later  taxable  years,  the  foreign 
corporation  may  elect  under  this 
paragraph  (b)(7)  to  reduce  (but  not 


below  zero)  the  amount  of  its  excess 
interest  for  such  later  taxable  year  by 
the  amount  of  such  interest.  The 
preceding  sentence  shall  apply  only  if 
the  election  is  in  effect  for  bodi  the 
taxable  year  in  which  the  interest  is 
paid  and  the  taxable  year  in  which  the 
interest  expense  accrues.  With  respect 
to  interest  paid  in  a  taxable  year 
beginning  before  January  1, 1987,  this 
peu'agraph  (b)(7)(ii)  shall  apply  only  if 
the  interest  was  income  from  sources 
within  the  United  States  and  an  election 
under  this  paragraph  (b)(7)  is  in  effect 
for  the  taxable  year  in  which  the  interest 
accrues. 

(iii)  Requirements  for  election.  A 
foreign  corporation  electing  the 
provisions  of  this  paragraph  (b)(7)  shall 
attach  to  its  timely-filed  income  tax 
return  a  statement  that  it  elects  to  have 
the  provisions  of  both  paragraph  (b)(7) 

(i)  and  (ii)  apply.  The  election  shall  be 
effective  for  the  taxable  year  to  which 
the  return  relates  and  for  all  subsequent 
taxable  years  unless  the  Commissioner 
consents  to  revocation  of  the  election.  In 
the  case  of  interest  paid  or  accrued  in  a 
taxable  year  ending  on  or  before 
December  1, 1988,  an  election  may  be 
made  by  attaching  the  statement  to  an 
amended  Form  1120F  and  filing  both 
documents  on  or  before  January  3, 1988. 
If  interest  is  deemed  paid  before  January 
3, 1988,  by  reason  of  paragraph  (b)(7)(i) 
of  this  section,  no  penalties  or  interest 
shall  be  due  with  respect  to  any  tax 
imposed  under  section  871(a)  or  881  on 
such  interest  provided  such  tax  is  paid 
on  or  before  January  3, 1989. 

(iv)  Examples.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (b)(7). 

Example  (!}.  Foreign  corporation  A,  a 
calendar  year,  accrual  method  taxpayer,  is 
allowed  an  interest  deduction  of  $100  under 
§  1.882-5  for  1987.  A  has  $60  of  interest  paid 
by  a  U.S.  trade  or  business  in  1987  before 
application  of  this  paragraph  (b)(7).  A  has  an 
interest  expense  of  $20  which  properly 
accrues  for  tax  purposes  in  1987  but  is  not 
paid  until  1988.  When  the  interest  is  paid  in 
1988  it  will  meet  the  requirements  for  interest 
paid  by  a  U.S.  trade  or  business  under 
paragraph  (b)(1)  of  this  section.  A  makes  a 
timely  election  under  this  paragraph  (b)(7)  to 
treat  the  accrued  interest  as  if  it  were  paid  in 
1987.  A  will  be  treated  as  having  interest  paid 
by  a  U.S.  trade  or  business  of  $80  for  1987 
and  excess  interest  of  $20  in  1987.  The  $20  of 
interest  treated  as  interest  paid  by  a  U.S. 
trade  or  business  of  A  in  1987  will  not  again 
be  treated  as  interest  paid  by  a  U.S.  trade  or 
business  of  A  in  1988. 

Example  (2).  Foreign  corporation  A,  a 
calendar  year,  accnid  method  taxpayer,  has 
$60  of  interest  paid  by  a  U.S.  trade  or 
business  in  19^.  The  interest  expense  does 
not  accrue  until  1988  and  the  interest 
deduction  that  is  allowable  to  A  under 
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§  1.882-5  is  zero  for  1987  and  $60  for  1988.  A 
makes  an  election  under  this  paragraph  (b)(7] 
with  respect  to  1987.  As  a  result  of  the 
election,  the  $60  of  interest  paid  by  a  U.S. 
trade  or  business  of  A  in  1987  reduces  the 
amount  of  A’s  excess  interest  for  1988. 

(8)  Effect  of  treaties — (i)  Payor's 
treaty.  In  the  case  of  interest  paid  by  a 
U.S.  trade  or  business  of  a  foreign 
cori>oration,  relief  shall  be  available 
under  an  article  of  an  income  tax  treaty 
between  the  United  States  and  the 
foreign  corporation’s  country  of 
residence  relating  to  interest  paid  by  the 
foreign  corporation  only  if — 

(A)  The  corporation  is  a  qualified 
resident  (as  defined  in  §  1.884-5T(a])  of 
that  foreign  country  for  the  taxable  year 
in  which  the  interest  is  paid  by  a  U.S. 
trade  or  business  (or  is  treated  as  paid 
by  a  U.S.  trade  or  business  under 
paragraph  (b}(7)  of  this  section]  or  for 
the  prior  taxable  year  and  such  portion 
of  the  current  taxable  year  that  ends 
with  the  date  of  the  interest  payment  or 

(B)  The  foreign  corporation  meets, 
with  respect  to  the  interest  payment,  the 
requirements  of  the  limitation  on 
benefits  or  similar  article  in  the  treaty 
and  such  article  entered  into  force  after 
December  31, 1986. 

(ii)  Recipient’s  treaty.  A  foreign 
person  (o^er  than  a  foreign  corporation] 
that  derives  interest  that  is  interest  paid 
by  a  U.S.  trade  or  business  (or  is  treated 
as  paid  by  a  U.S.  trade  or  business 
under  paragraph  (b](7]  of  this  section] 
shall  be  entitled  to  claim  benefits  under 
provisions  of  an  income  tax  treaty 
between  the  United  States  and  its 
country  of  residence  relating  to  interest 
derived  by  the  foreign  person.  A  foreign 
corporation  may  claim  such  benefits  if  it 
meets,  wnth  respect  to  the  interest 
payment,  the  requirements  of  the 
limitation  on  benefits  or  similar  article 
in  the  treaty  and  such  article  entered 
into  force  after  December  31, 1986.  A 
foreign  corporation  may  otherwise  claim 
such  benefits  only  if 

(A]  The  foreign  corporation  is  a 
qualified  resident  (as  defined  in  §  1.884- 
5T(a]]  of  the  foreign  country  for  the 
taxable  year  in  which  the  interest  is 
paid  by  a  U.S.  trade  or  business  (or  is 
treated  as  paid  by  a  U.S.  trade  or 
business  imder  paragraph  (b](7]  of  this 
section]  or  for  the  prior  taxable  year  and 
such  portion  of  the  current  taxable  year 
that  ends  with  the  date  of  the  interest 
payment  and 

(B]  In  the  case  of  interest  paid  in  a 
taxable  year  beginning  after  December 
31, 1988,  with  respect  to  an  obligation 
with  a  maturity  not  exceeding  one  year, 
each  foreign  corporation  that 
beneficially  owned  the  obligation  prior 
to  maturity  was  a  qualified  resident  (as 
defined  in  §  1.884-5T(a]]  of  a  foreign 


country  with  which  the  United  States 
has  an  income  tax  treaty  or  met  the 
requirements  of  the  limitation  on 
benefits  or  similar  article  in  a  treaty 
with  respect  to  the  interest  payment  and 
such  article  entered  into  force  after 
December  31, 1986. 

(iii]  Treaties  other  than  income  tax 
treaties. 

[Reserved] 

(iv]  Effect  of  income  tax  treaties  on 
interest  paid  by  a  partnership.  If  a 
foreign  corporation  is  a  partner  (directly 
or  indirectly]  in  a  partnership  that  is 
engaged  in  a  trade  or  business  in  the 
United  States,  the  relief  that  may  be 
claimed  under  an  income  tax  treaty  with 
respect  to  the  foreign  corporation’s 
distributive  share  of  interest  paid  or 
treated  as  paid  by  the  partnership  shall 
not  exceed  the  relief  that  would  be 
available  imder  paragraph  (b](8]  (i]  and 
(ii]  of  this  section  if  such  interest  were 
interest  paid  by  a  U.S.  trade  or  business 
of  the  foreign  corporation.  See 
paragraph  (c](2]  of  this  section  for  the 
effect  on  a  foreign  corporation’s  excess 
interest  of  interest  paid  by  a  partnership 
of  which  the  foreign  corporation  is  a 
partner. 

(v]  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (b](8]. 

Example  (1).  The  income  tax  treaty 
between  the  United  States  and  country  X,  of 
which  foreign  corporation  A  is  a  qualified 
resident,  provides  that  the  United  States  may 
not  impose  a  tax  on  interest  paid  by  a 
corporation  that  is  a  resident  of  that  country 
(and  that  is  not  a  domestic  corporation)  if  the 
recipient  of  the  interest  is  a  nonresident  alien 
or  a  foreign  corporation.  Interest  paid  by  a 
U.S.  trade  or  business  of  A  is  not  subject  to 
tax  under  section  871(a]  or  881  regardless  of 
whether  the  recipient  is  entitled  to  benefits 
under  an  income  tax  treaty. 

Example  (2).  A,  a  foreign  corporation  and 
B,  a  nonresident  alien,  are  partners  in  a 
partnership  that  owns  and  operates  U.S.  real 
estate  and  each  has  a  distributive  share  of 
partnership  interest  deductions  equal  to  50 
percent  of  the  interest  deductions  of  the 
partnership.  There  Is  no  income  tax  treaty 
between  the  United  States  and  the  countries 
of  residence  of  A  and  B.  The  partnership  pays 
$1,000  of  interest  to  a  bank  that  is  a  resident 
(but  not  a  qualified  resident]  of  foreign 
country  Y,  which  has  an  income  tax  treaty  in 
effect  with  the  United  States  providing  that 
the  rate  of  tax  on  U.S.  source  interest  paid  to 
a  resident  of  that  country  may  not  exceed  5 
percent.  The  partnership  is  required  to 
withhold  at  a  rate  of  30  percent  on  $500  of  the 
interest  paid  to  the  bank  (i.e.,  A's  50  percent 
distributive  share  of  interest  paid  by  the 
partnership)  because  the  bank  is  not  a 
qualified  resident  of  Y  and  cannot,  under 
paragraph  lbj(8)(iv)  of  this  section,  claim 
greater  treaty  benefits  than  it  could  claim  if 
the  $500  were  interest  paid  by  a  U.S.  trade  or 
business  of  A. 


(c]  Excess  interest — (1]  Reporting  and 
payment  of  tax  on  excess  interest.  The 
amount  of  tax  due  under  section  884(f] 
and  this  section  with  respect  to  excess 
interest  of  a  foreign  corporation  shall  be 
reported  on  the  foreign  corporation’s 
income  tax  return  for  the  taxable  year  in 
which  the  excess  interest  is  treated  as 
paid  imder  section  884(f](l](B]  and 
paragraph  (a](2]  of  this  section,  and 
shall  not  be  subject  to  withholding 
under  section  1441  or  1442.  The  tax  shall 
be  due  and  payable  as  provided  in 
section  6151  and  such  other  sections  of 
Subtitle  F  of  the  Internal  Revenue  Code 
as  apply. 

(2]  Interest  paid  by  a  partnership — (i] 
General  rule.  Except  as  otherwise 
provided  in  this  paragraph  (c](2](i]  and 
in  paragraph  (c](2](ii]  of  this  section,  if  a 
foreign  corporation  is  a  partner  in  a 
partnership  that  is  engaged  in  trade  or 
business  in  the  United  States,  the 
amount  of  the  foreign  corporation’s 
distributive  share  of  interest  paid  or 
accrued  by  the  partnership  shall  reduce 
(but  not  below  zero]  the  amount  of  the 
foreign  corporation’s  excess  interest  for 
the  year  in  which  such  interest  is  taken 
into  account  by  the  foreign  corporation 
for  purposes  of  calculating  the  interest 
deduction  allowable  to  the  foreign 
corporation  under  §  1.882-5.  A  foreign 
corporation’s  excess  interest  shall  not 
be  reduced  by  its  distributive  share  of 
partnership  interest  that  is  attributable 
to  a  liability  described  in  pareigraph 
(b](3]  of  this  section  (relating  to  certain 
liabilities  that  do  not  give  rise  to  interest 
paid  by  a  U.S.  trade  or  business]  or 
would  be  described  in  such  paragraph 
(b](3]  if  entered  on  the  partner’s  books. 
The  amount  that  reduces  the  foreign 
corporation’s  excess  interest  under  this 
paragraph  (c](2]  shall  not  in  any  taxable 
year  exceed  that  proportion  of  the 
foreign  corporation's  distributive  share 
of  interest  paid  or  accrued  by  the 
partnership  that  is  allowed  to  the 
foreign  corporation  as  a  deduction  under 
§  1.882-5.  See  paragraph  (b](8](iv]  of  this 
section  for  the  effect  of  income  tax 
treaties  on  interest  paid  by  a 
partnership. 

(ii]  Special  rule  for  interest  that  is 
paid  and  accrued  in  different  years. 
Paragraph  (ci(2](i]  of  this  section  shall 
not  apply  to  any  portion  of  a  foreign 
corporation’s  distributive  share  of 
partnership  interest  that  is  paid  and 
accrued  in  different  taxable  years  unless 
the  foreign  corporation  has  an  election 
in  effect  under  paragraph  (b](7]  of  this 
section  that  is  efiective  with  respect  to 
such  interest  and  any  tax  due  under 
section  871(a]  or  881  with  respect  to 
such  interest  has  been  deducted  and 
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withheld  at  source  in  the  earlier  of  the 
taxable  year  of  payment  or  accrual. 

(3)  Effect  of  treaties — (i)  General  Rule. 
The  rate  of  tax  imposed  on  the  excess 
interest  of  a  foreign  corporation  that  is  a 
qualified  resident  of  a  country  with 
which  the  United  States  has  an  income 
tax  treaty  shall  not  exceed  the  rate 
provided  under  such  treaty  that  would 
apply  with  respect  to  interest  paid  by  a 
domestic  corporation  to  that  foreign 
corporation. 

(ii)  Provisions  in  income  tax  treaties 
relating  ta  interest  paid  by  a  foreign 
corporation.  Any  provision  in  an  income 
tax  treaty  that  exempts  or  reduces  the 
rate  of  tax  on  interest  paid  by  a  foreign 
corporation  does  not  prevent  imposition 
of  the  tax  on  excess  interest  or  reduce 
the  rate  of  such  tax. 

(iii)  Treaties  other  than  income  tax 
treaties. 

[Reserved] 

(4)  Examples.  The  following  examples 
illustrate  the  application  of  paragraph 

(c)  (2)  and  (3)  of  this  section. 

Example  (1).  Foreign  corporation  A,  a 
calendar  year  taxpayer,  is  not  a  resident  of  a 
foreign  country  with  which  the  United  States 
has  an  income  tax  treaty.  A  is  engaged  in  the 
conduct  of  a  trade  or  business  both  in  the 
United  States  and  in  foreign  countries,  and 
owns  a  SO  percent  interest  in  partnership  X,  a 
calendar  year  taxpayer  engaged  in  the 
conduct  of  a  trade  or  business  in  the  United 
States.  For  1969,  all  of  X's  liabilities  are  of  a 
type  described  in  paragraph  (b)(1)  of  this 
section  (relating  to  liabilities  on  U.S.  books) 
and  none  are  described  in  paragraph  (b)(3)(i) 
of  this  section  (relating  to  certain  interest 
giving  rise  to  a  foreign  tax  benefit).  A's 
distributive  share  of  interest  paid  by  X  in 
1989  is  $20.  For  1989,  A  is  allowed  a 
deduction  of  $150  under  $  1.882-5,  $120  of 
which  is  attributable  to  interest  paid  by  a 
U.S.  trade  or  business.  Thus,  the  amount  of 
A’s  excess  interest  for  1989,  before 
application  of  paragraph  (c)(2)(i)  of  this 
section,  is  $30.  Under  paragraph  (c)(2)(i)  of 
this  section.  A's  $30  of  excess  interest  is 
reduced  by  $20,  representing  A’s  pro  rata 
share  of  interest  paid  by  X.  Thus,  the  amount 
of  A’s  excess  interest  for  1989  is  reduced  to 
$10.  A  is  subject  to  a  tax  of  30  percent  on  its 
$10  of  excess  interest. 

(d)  Stapled  entities.  For  treatment  of  a 
foreign  corporation  that  is  a  stapled 
entity  by  reason  of  section  269B,  see 

§  1.884-lT(i). 

(e)  Effective  date.  This 
effective  for  taxable  years  b«g»uuitg 
after  December  31, 1986,  and  for 
payments  of  interest  described  in 
section  884(f)(1)(A)  made  during  taxable 
years  of  the  payor  beginning  after 
December  31, 1986. 

§  1.884-5T  Qualified  resident  (temporary). 

(a)  Definition  of  a  qualified  resident 
A  foreign  corporation  is  a  qualified 
resident  of  a  foreign  country  with  which 


the  United  States  has  an  income  tax 
treaty  in  effect  if  the  foreign  corporation 
is  a  resident  of  that  country  within  the 
meaning  of  the  income  tax  treaty 
between  the  United  States  and  ^at 
country  and  the  foreign  corporation 
either — 

(1)  Meets  the  requirements  of 
paragraph  (b)  of  this  section  (relating  to 
stock  ownership)  and  the  requirements 
in  paragraph  (c)  of  this  section  (relating 
to  base  erosion), 

(2)  Meets  the  requirements  of 
paragraph  (d)  of  this  section  (relating  to 
a  foreign  corporation  whose  stock  is 
primarily  and  regularly  traded  on  an 
established  securities  market  in  its 
country  of  residence  or  in  the  United 
States), 

(3)  Meets  the  requirements  of 
paragraph  (e)  of  this  section  (relating  to 
a  foreign  corporation  engaged  in  an 
active  trade  or  business  in  its  country  of 
residence),  or 

(4)  Obtains  a  ruling  as  provided  in 
paragraph  (f)  of  this  section. 

(b)  Stock  ownership  requirement — (1) 
General  rule.  A  foreign  corporation 
satisfies  the  stock  ownership 
requirement  of  this  paragraph  (b)  for  the 
taxable  year  or  a  portion  of  the  taxable 
year  if — 

(1)  50  percent  or  more  of  its  stock  (by 
value)  is  beneficially  owned,  or  is 
treated  as  beneficially  owned  by  reason 
of  paragraph  (b)(2)  of  this  section, 
during  at  least  half  of  the  number  of 
days  in  the  foreign  corporation’s  taxable 
year  (or  at  least  half  the  number  of  days 
in  the  portion  of  the  taxable  year)  by 
individuals  who  are  either  residents  of 
the  foreign  country  of  which  the  foreign 
corporation  is  a  resident  or  citizens  or 
individual  residents  of  the  United 
States, 

(ii)  It  obtains  the  documentation 
required  under  paragraph  (b)(3)  (i)  or  (ii) 
of  this  section  to  show  that  the 
requirements  of  paragraph  (b)(l)(i)  have 
been  met,  and 

(iii)  Such  documentation  is 
maintained  and  made  available  to  the 
District  Director  as  provided  in 
paragraph  (b)(7)  of  this  section. 

(2)  Rules  for  determining  ownership — 
(i)  Constructive  ownership — (A)  General 
rules  for  attribution.  For  purposes  of  this 
section,  stock  owned  by  a  corporation, 
partnerrhip,  trust  or  estate  shall  be 
treated  as  owned  proportionately  by  its 
shareholders,  partners,  or  beneficiaries. 
The  proportionate  interest  rules  of  this 
paragraph  (b)(2)(i)  shall  apply 
successively  upward  through  a  chain  of 
ownership.  Except  as  otherwise 
specifically  provided,  stock  treated  as 
owned  by  a  person  by  reason  of  this 
paragraph  (b)(2)(i)  shall,  for  purposes  of 
applying  this  paragraph  (b)(2)(i),  be 


treated  as  actually  owned  by  such 
person. 

(B)  Partnerships.  A  partner  shall  be 
treated  as  having  an  interest  in  stock  of 
a  foreign  corporation  owned  by  a 
partnership  in  proportion  to  the  lesser 
of— 

(A)  The  partner’s  percentage 
distributive  share  of  the  partnership’s 
dividend  income  from  the  stock,  (B)  The 
partner’s  percentage  distributive  share 
of  gain  from  disposition  of  the  stock  by 
the  partnership,  or  (C)  The  partner’s 
percentage  share  of  the  stock  (or 
proceeds  from  the  disposition  of  the 
stock)  upon  liquidation  of  the 
partnership. 

(C)  Trusts  and  Estates.  In  general,  a 
beneficiary  of  a  trust  (including  a 
grantor  thereof)  or  a  beneficiary  of  an 
estate  shall  be  treated  as  having  an 
interest  in  stock  owned  by  a  trust  or 
estate  in  proportion  to  the  beneficiary’s 
actuarial  interest  in  the  trust  or  estate, 
as  provided  in  section  318(a)(2)(B)  and 
the  regulations  thereunder,  except  that 
an  income  beneficiary’s  actuarial 
interest  in  the  trust  will  be  determined 
as  if  the  trust’s  only  asset  were  the  stock 
and  the  interest  rate  used  to  compute 
the  income  beneficiary’s  actuarial 
interest  in  the  trust  shall  equal  the 
income  beneficiary’s  actual  rate  of 
return  on  the  fair  market  value  of  the 
stock  for  the  taxable  year.  The  interest 
of  a  remainder  beneficiary  in  stock  will 
be  equal  to  100  percent  minus  the  sum  of 
the  percentages  of  any  interest  in  the 
stock  held  by  income  beneficiaries.  The 
ownership  of  an  interest  in  stock  owned 
by  a  trust  shall  not  be  attributed  to  any 
beneficiary  whose  interest  cannot  be 
determined  imder  the  preceding 
sentence,  and  any  such  interest,  to  the 
extent  not  attributed  by  reason  of  this 
paragraph  (b)(2)(i)(C),  shall  not  be 
considered  owned  by  an  individual  who 
is  a  resident  of  a  country  with  which  the 
United  States  has  an  income  tax  treaty 
in  effect  unless  all  potential 
beneficiaries  with  respect  to  the  stock 
are  qualified  residents. 

(D)  Corporations.  A  shareholder  shall 
be  treated  as  having  an  interest  in  stock 
of  a  foreign  corporation  owned  by 
another  corporation  in  a  proportion 
equal  to  the  lesser  of  (1)  the 
shareholder’s  percentage  share  of 
current  earnings  and  profits  of  the 
corporation  as  determined  under  the 
principles  of  section  1248,  (2)  the 
shareholder’s  percentage  share  of 
accumulated  earnings  and  profits  of  the 
corporation  as  determined  imder  the 
principles  of  section  1248,  or  (3)  the 
shareholder’s  percentage  share  of  assets 
upon  liquidation  of  the  corporation.  If 
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there  is  an  agreement,  express  or 
implied,  that  designated  pools  of 
earnings  are  to  be  paid  only  with 
respect  to  certain  stock,  then  any 
shareholder  not  entitled  to  share  in  a 
designated  pool  of  earnings  shall  not  be 
considered  to  be  a  shareholder  with 
respect  to  such  stock. 

(ii)  Governments  treated  as  individual 
shareholders.  For  purposes  of  this 
section,  the  government  of  the  country 
of  which  a  foreign  corporation  is  a 
resident  (or  a  political  subdivision  or 
local  authority  of  such  country),  or  the 
United  States,  a  State,  the  District  of 
Columbia,  or  a  political  subdivision  or 
local  authority  of  a  State  shall  be 
treated  as  an  individual  resident  of  such 
foreign  country  or  of  the  United  States, 
as  the  case  may  be. 

(iii)  Publicly-traded  corporations 
treated  as  individual  shareholders.  For 
purposes  of  this  section — 

(A)  A  domestic  corporation  whose 
stock  is  primarily  and  regularly  traded 
on  an  established  securities  market 
(within  the  meaning  of  paragraph  (d)  of 
this  section]  in  the  United  States  shall 
be  treated  as  an  individual  resident  of 
the  United  States  and 

(B)  A  foreign  corporation  whose  stock 
is  primarily  and  regularly  traded  on  an 
established  securities  market  (within  the 
meaning  of  paragraph  (d)  of  this  section] 
in  the  country  of  which  it  is  a  resident 
(within  the  meaning  of  the  income  tax 
treaty  between  the  United  States  and 
such  country]  shall  be  treated  as  an 
individual  resident  of  such  country  for 
purposes  of  determining  the  ownership 
of  stock  in  another  foreign  corporation 
that  is  a  resident  of  the  same  foreign 
country. 

Stock  that  is  treated  as  owned  by 
individual  residents  by  reason  of  this 
paragraph  (b](2](iii]  shall  not  be  treated 
as  owned  by  any  other  person  for 
purposes  of  determining  stock 
ownership  under  this  paragraph  (b). 

(iv)  Publicly-traded  stock  treated  as 
owned  by  individuals.  A  class  of  stock 
of  a  corporation  that  is  primarily  and 
regularly  traded  on  an  established 
securities  exchange  (within  the  meaning 
of  paragraph  (d]  of  this  section]  in  the 
United  States  or  in  the  foreign 
corporation’s  country  of  residence  shall 
be  treated  as  owned  by  individual 
residents  of  the  United  States  or  such 
foreign  country,  as  the  case  may  be. 

(3]  Required  documentation.  In  order 
to  satisfy  the  stock  ownership 
requirement  of  paragraph  (b](l]  of  this 
section  for  a  taxable  year,  a  foreign 
corporation  must,  before  the  due  date 
(including  extensions]  for  filing  its 
income  tax  return  for  the  taxable  year 
(or,  where  applicable,  in  die  case  of  a 


foreign  corporation  claiming  treaty 
benefits  under  §  1.884-4T(b](8]  (i]  or  (ii], 
before  the  interest  payment]  obtain  die 
following  written  documentation  tiom  a 
sufficient  number  of  its  direct  or  indirect 
individual  shareholders  (including  a 
government  or  corporation  treated  as  an 
individual  shareholder  by  reason  of 
paragraph  (b](2]  (ii]  or  (iii]  of  this 
section]  to  show  that  it  has  satistied  the 
50  percent  ownership  test  of  paragraph 
(b](l](i]  of  this  section: 

(i]  Individual  documentation 
described  in  paragraph  (b](4]  of  this 
section  and,  if  applicable,  an 
intermediary  ownership  statement 
described  in  paragraph  (b](5]  of  this 
section  from  each  intermediary  standing 
in  the  chain  of  the  individual 
shareholder’s  ownership  of  his  interest 
in  the  foreign  corporation,  or 

(ii]  An  intermediary  verification 
statement  described  in  paragraph  (b](6] 
of  this  section  and,  if  applicable,  an 
intermediary  ownership  statement 
described  in  paragraph  (b](5]  of  this 
section  from  each  intermediary  standing 
in  the  chain  of  the  verifying 
intermediary’s  ownership  of  its  interest 
in  the  foreign  corporation. 

(4]  Individual  documentation.  The 
individual  documentation  shall  consist 
of  a  statement  described  in  paragraph 
(b](4](i]  of  this  section  from  the 
individual  shareholder  (or  from  a 
government  or  corporation  treated  as  an 
individual  shareholder  by  reason  of 
paragraph  (b](2]  (ii]  or  (iii]  of  this 
section]  and,  in  the  case  of  any 
individual  who  is  not  a  citizen  or 
resident  of  the  United  States,  a 
certificate  of  residency  described  in 
paragraph  (b](4](ii]  of  this  section. 

(i]  Statement  from  individual 
shareholder  or  from  government  or 
corporation  treated  as  an  individual 
shareholder.  A  statement  from  an 
individual  shareholder  shall  be  a  written 
statement  signed  by  the  shareholder 
under  penalties  of  perjury  stating  that 
the  individual  is  a  direct  or  indirect 
beneficial  owner  of  an  interest  in  the 
foreign  corporation  and  that  the 
individual  does  not  own  such  interest  on 
behalf  of  another  person.  In  addition, 
the  statement  must  include  the  following 
information: 

(A]  The  number  of  shares  owned 
directly  or  indirectly  by  the  individual 
shareholder  in  each  class  of  stock  of  the 
foreign  corporation: 

(B]  The  period  of  time  during  the 
taxable  year  during  which  the  individual 
shareholder  owned  the  stock; 

(C]  The  name  and  permanent  address 
of  the  individual  shareholder; 

(D]  The  country  of  residence  of  the 
individual  shareholder,  and 


(E]  If  the  stock  in  the  foreign 
corporation  is  held  indirectly  by  the 
individual  shareholder  through  one  or 
more  intermediary,  whether  acting  as 
nominees  or  beneficial  interest  holders, 
then  the  name  and  address  of  each  such 
intermediary  and  the  description  of  the 
chain  of  ownership  through  which  the 
individual  shareholder  holds  stock  in 
the  foreign  corporation,  to  the  extent 
known  to  the  individual  shareholder. 

A  statement  from  a  government  treated 
as  an  individual  shareholder  by  reason 
of  paragraph  (b](2](ii]  of  this  section 
shall  be  signed  by  the  Competent 
Authority  of  the  foreign  coimtry,  as 
defined  in  the  income  tax  treaty 
between  the  foreign  country  and  the 
United  States,  shall  state  that  the 
government  is  a  direct  or  indirect 
beneficial  owner  of  an  interest  in  the 
foreign  corporation,  and  shall  contain 
the  information  specified  in  paragraph 
(b](4](i]  (A],  (B]  and  (E]  of  this  section.  A 
statement  from  a  corporation  that  is 
treated  as  an  individual  shareholder 
under  paragraph  (b](2](iii]  of  this  section 
shall  be  signed  under  penalties  of 
perjury  by  a  person  authorized  to  sign  a 
tax  return  on  behalf  of  the  corporation, 
shall  state  that  the  corporation  is  a 
direct  or  indirect  beneficial  owner  of  the 
foreign  corporation  and  that  the 
corporation’s  stock  is  primarily  and 
regularly  traded  on  an  established 
security  exchange  (within  the  meaning 
of  paragraph  (d]  of  this  section]  in  the 
United  States  or  its  country  of  residence, 
and  shall  contain  the  information 
specified  in  paragraph  (b](4](i]  (A] 
through  (E). 

(ii]  Certificate  of  residency.  A 
certificate  of  residency  must  be  signed 
by  the  authorities  of  the  country  of 
residence  of  the  individual  shareholder 
and  must  state  that  the  individual  is  a 
resident  of  that  country  for  purposes  of 
its  income  tax  laws.  The  authorities 
shall  be  the  Competent  Authority  of  the 
foreign  country,  as  defined  in  the  income 
tax  treaty  between  the  foreign  country 
and  the  United  States,  or  such  other 
governmental  office  of  the  foreign 
country  that  customarily  provides 
statements  of  residence.  Such  statement 
shall  have  the  official  seal  of  the 
Competent  Authority  (or  such  other 
governmental  office  of  the  named 
foreign  country  that  customarily 
provides  statements  of  residence]  if  it 
generally  affixes  such  a  seal  to  official 
documents.  An  individual  shall  be 
considered  a  resident  of  a  country  with 
which  the  United  States  has  an  income 
tax  treaty  if  such  individual  is 
considered  a  resident  of  such  country 
under  the  provisions,  if  any,  of  the 
income  tax  treaty  between  the  United 
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States  and  such  country  or,  if  there  are 
no  such  provisions,  if  such  individual  is 
considered  a  resident  of  such  country 
for  purposes  of  such  country's  income 
tax  laws. 

(5)  Intermediary  ownership  statement. 
An  intermediary  ownership  statement 
must  be  obtained  firom  each 
intermediary  in  the  relevant  chain  of 
ownership  described  in  paragraph  (b)(3) 

(i)  or  (ii)  of  this  section  regardless  of 
whether  the  intermediary  is  merely  a 
legal  owner  or  recordholder  acting  as 
nominee  for  an  individual  or  for  another 
intermediary,  or  a  beneficial  owner 
through  which  an  individual  or  another 
intermediary  indirectly  owns  stock  in 
the  foreign  corporation.  The 
intermediary  ownership  statement  shall 
be  signed  under  penalties  of  perjury  by 
a  person  that  would  be  authorized  to 
sign  a  tax  return  on  behalf  of  the 
intermediary  and  shall  contain  the 
following  information: 

(i)  The  number  of  shares  owned 
directly  or  indirectly  by  the  intermediary 
in  each  class  of  stock  of  the  foreign 
corporation; 

(ii)  The  period  of  time  during  the 
taxable  year  during  which  the 
intermediary  owned  directly  or 
indirectly  the  stock  described  in 
paragraph  (b)(5)(i)  of  this  section; 

(iii)  The  name  and  principal  place  of 
business  of  the  intermediary  [i.e.,  the 
name  of  a  corporation  or  partnership 
and  the  address  of  its  principal  place  of 
business,  or  the  name  and  permanent 
address  of  all  trustees  of  a  trust  (or 
equivalent  under  foreign  law)  or  of  all 
executors  of  an  estate  (or  equivalent 
under  foreign  law); 

(iv)  The  country  of  residence  of  the 
intermediary; 

(v)  If  the  stock  is  held  as  nominee  for 
an  individual  or  another  intermediary, 
the  name  and  permanent  address  of  the 
individual,  or  the  name  and  principal 
place  of  business  of  such  other 
intermediary, 

(vi)  If  the  stock  is  not  held  as  nominee 
for  an  individual  or  another 
intermediary,  the  amount  and  nature  of 
the  interest  owned  in  the  intermediary 
issuing  the  statement  by  its  direct 
shareholder,  partner  or  beneficiary 
which  indirectly  owns  an  interest  in  the 
foreign  corporation  and  the  period  of 
time  during  the  taxable  year  for  which 
the  interest  in  the  intermediary  was 
owned  by  such  stockholder,  partner,  or 
beneficiary;  and 

(vii)  If  the  intermediary  owns  stock  in 
the  foreign  corporation  indirectly 
through  one  or  more  other 
intermediaries  as  nominees  or  beneficial 
interest  holders,  the  name  and  principal 
place  of  business  of  each  such 
intermediary  and  a  description  of  the 


chain  of  ownership  through  which  the 
intermediary  holds  the  stock  described 
in  paragraph  (b)(5)(i)  of  this  section  to 
the  extent  known  by  the  intermediary. 

(6)  Intermediary  verification 
statement  An  intermediary  verification 
statement  is  a  statement  from  any 
intermediary  standing  in  the  chain  of  the 
ultimate  in^vidual  shareholder’s 
ownership  of  his  interest  in  the  foreign 
corporation  (or  in  the  chain  of 
ownership  of  a  government  or 
corporation  treated  as  an  individual 
shareholder  under  paragraph  (b)(1)  (ii) 
or  (iii)  of  this  section)  certifying  Aat 
stock  in  the  foreign  corporation  owned 
by  the  verifying  intermediary  as  a 
nominee  or  beneficial  interest  holder  is 
owned  directly  or  indirectly  by  one  or 
more  individuals  described  in  paragraph 
(b)(l)(i)  of  this  section.  An  intermediary 
verification  statement  may  be  made 
only  by  a  domestic  corporation,  a 
resident  of  the  United  States,  or  a 
resident  (for  treaty  purposes)  of  a 
country  i^th  which  the  United  States 
has  an  income  tax  treaty  in  effect  The 
intermediary  verification  statement 
shall  be  signed  under  penalties  of 
perjury  by  the  individual  (if  the  verifying 
intermediary  is  an  individual)  or  by  a 
person  that  would  be  authorized  to  sign 
a  tax  or  tax  information  return  on  behalf 
of  the  intermediary  (if  the  verifying 
intermediary  is  not  an  individual)  and 
shall  contain  the  following  information; 

(i)  A  statement  that  the  verifying 
intermediary  has  obtained  individual 
documentation  described  in  paragraph 
(b)(4)  of  this  section  (or  an  intermediary 
verification  statement  described  in  this 
paragraph  (b)(6)  that  is  received  fi'om  an 
upper-tier  intermediary)  that  establishes 
that  the  stock  of  the  foreign  corporation 
that  is  the  subject  of  the  verification  is 
in  fact  owned  by  individuals  described 
in  paragraph  (b)(l)(i)  of  this  section  or 
by  a  government  or  corporation  treated 
as  such  an  individual  by  reason  of 
paragraph  (b)(2)(ii)  or  (iii)  of  this 
section; 

(ii)  A  statement  that  the  verifying 
intermediary  has  obtained  an 
intermediary  ownership  statement 
described  in  paragraph  (b)(5)  of  this 
section  from  every  intermediary 
standing  in  the  chain  of  ownership 
between  the  verifying  intermediary  and 
any  indirect  individual  shareholder  for 
whom  documentation  described  in 
paragraph  (b)(6)(i)  of  this  section  is 
obtained  (or  between  the  verifying 
intermediary  and  any  upper-tier 
intermediary  that  has  issued  an 
intermediary  verification  statement 
described  in  this  paragraph  (b)(6)); 

(iii)  An  agreement  to  make  available 
to  the  Commissioner  at  such  time  and 
place  as  the  Commissioner  may  request 


the  underlying  documentation  described 
in  paragraphs  (b)(6)  (i)  and  (ii)  of  this 
section; 

(iv)  A  specific  and  valid  waiver  of  any 
right  to  bank  secrecy  or  other  secrecy 
under  the  laws  of  the  country  in  which 
the  verifying  intermediary  is  located, 
with  respect  to  any  individual 
documentation,  intermediary 
verification  statement  and  intermediary 
ownership  statement  which  the  verifying 
intermediary  has  obtained  pursuant  to 
paragraphs  (b)(6)  (i)  and  (ii)  of  this 
section; 

(v)  The  number  of  shares  in  each  class 
of  stock  of  the  foreign  corporation  that 
are  owned  directly  or  indirectly  by  the 
verifying  intermediary  and  that  is 
covered  by  the  intermediary  verification 
statement; 

(vi)  The  period  of  time  during  the 
taxable  year  during  which  the  verifying 
intermediary  owned  directly  or 
indirectly  the  stock  described  in 
paragraph  (b)(6)(v)  of  this  section; 

(vii)  'The  name  and  the  principal  place 
of  business  of  the  verifying 
intermediary; 

(viii)  The  country  of  residence  of  the 
verifying  intermediary;  and 

(ix)  If  the  verifying  intermediary  owns 
stock  in  the  foreign  corporation 
indirectly  through  one  or  more  other 
intermediaries  as  nominees  or  beneficial 
interest  holders,  the  name  and  principal 
place  of  business  of  each  such 
intermediary  and  a  description  of  the 
chain  of  ownership  through  which  the 
verifying  intermediary  holds  the  stock 
described  in  paragraph  (b)(6)(v)  of  this 
section,  to  the  extent  known  to  the 
verifying  intermediary. 

(7)  Availability  of  documents  for 
inspection — (i)  Retention  of  documents 
by  the  foreign  corporation.  The 
documentation  described  in  paragraph 
(b)(3)  of  this  section  must  be  retained  by 
the  foreign  corporation  until  expiration 
of  the  period  of  limitations  for  the 
taxable  year  to  which  the 
documentation  relates  and  must  be 
made  available  for  inspection  by  the 
District  Director  at  such  time  and  place 
as  the  District  Director  may  request. 

(ii)  Retention  of  documents  by  an 
intermediary  issuing  an  intermediary 
verification  statement  The 
documentation  upon  which  an 
intermediary  relies  to  issue  an 
intermediary  verification  statement 
under  paragraph  (b)(6)  of  this  section 
must  be  retained  by  the  intermediary  for 
a  period  of  six  years  from  the  date  of 
issuance  of  the  intermediary  verification 
statement  and  must  be  made  available 
for  inspection  by  the  District  Director  at 
such  time  and  place  as  the  District 
Director  may  request. 
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(8)  Examples.  The  application  of  this 
paragraph  (b)  is  illustrated  by  the 
following  examples. 

Example  (1).  Foreign  corporation  A  is  a 
resident  of  country  L  which  has  an  income 
tax  treaty  in  effect  with  the  issued  and 
outstanding  consisting  of  1,000  shares,  which 
are  beneficially  owned  by  the  following  alien 
individuals,  directly  or  by  application  of 
paragraph  (b)(2)  of  this  section: 


Individual 

Shares 

owned* 

Percent¬ 

age 

T— resident  of  the  U.S . 

200 

20 

U— resident  of  country  L . 

400 

40 

V— resident  of  country  M . 

100 

10 

W — resident  of  count^  L . 

210 

21 

X— resident  of  country  N . 

90 

9 

Total . 

1,000 

100 

*  Shares  owned,  directly  or  by  application  of  para¬ 
graph  (b)(2)  of  this  section. 


(i)  T  owns  his  200  shares  directly  and  is  a 
beneficial  owner. 

(ii)  U  and  V  each  own  respectively  an  80 
percent  and  a  20  percent  actuarial  interest  in 
a  foreign  trust  FT  which  benehcially  owns 
100  percent  of  the  stock  of  a  foreign 
corporation  B  with  bearer  shares  which 
beneficially  owns  500  shares  of  foreign 
corporation  A.  Foreign  corporation  B  is 
incorporated  in  a  country  that  does  not  have 
an  income  tax  treaty  with  the  United  States. 
The  foreign  trust  has  deposited  the  bearer 
shares  it  owns  in  foreign  corporation  B  with  a 
bank  in  a  foreign  country  which  has  an 
income  tax  treaty  with  the  United  States. 

(iii)  W  beneficially  owns  all  the  shares  of 
foreign  corporation  C,  which  are  registered  in 
the  name  of  individual  Z,  a  nominee,  who 
resides  in  (Country  L;  foreign  corporation  C 
beneficially  owns  a  70  percent  interest  in 
foreign  corporation  D,  which  beneficially 
owns  300  shares  of  foreign  corporation  A. 
Foreign  corporation  D’s  shares  are  bearer 
shares  which  foreign  corporation  C  (not  a 
resident  of  a  country  with  which  the  United 
States  has  an  income  tax  treaty)  has 
deposited  with  a  bank  in  a  foreign  country 
that  has  an  income  tax  treaty  with  the  United 
States. 

(iv)  X  benehcially  owns  a  30  percent 
interest  in  foreign  corporation  D. 

(v)  Countries  M  (where  V  resides)  and  N 
(where  X  resides)  have  no  income  tax  treaty 
with  the  United  States. 

Foreign  corporation  A  is  a  qualified 
resident  of  coimtry  L  if  it  obtains  the 
documentation  either  bom  individuals  U  and 
W  or  from  individuals  T  and  U,  since  either 
combination  of  qualifying  ultimate  individual 
sharehoulding  in  foreign  corporation  A  will 
add  up  to  at  least  50  percent.  The 
shareholdings  of  individuals  V  and  X  are 
ignored  in  determining  whether  foreign 
corporation  A  meets  die  stock  ownership  of 
this  paragraph  (b)  since  neither  of  them  is  a 
U.S.  citizen  or  a  resident  of  the  United  States 
or  of  a  country  with  which  the  United  States 
has  an  income  tax  treaty. 

Example  (2).  Assume  the  same  facts  as  in 
Example  (1)  and  assume  that  foreign 
corporation  A  chooses  to  obtain 
documentation  with  respect  to  individuals  T 
and  U. 


(i)  With  respect  to  T,  foreign  corporation  A 
must  obtain  the  individual  documentation 
regarding  Ts  shareholding  in  foreign 
corporation  A  which,  pursuant  to  paragraph 
(b)(3)(i)  and  (b)(4)  of  Uiis  section,  consists  of 
an  individual  statement  by  T,  as  described  in 
paragraph  (b)(4)(i)  of  this  section.  No 
certificate  of  residency  need  be  furnished 
since  T  is  a  U.S.  resident. 

(ii)  As  to  U’s  shareholding  in  foreign 
corporation  A,  U  must  provide  the  foreign 
trust  FF  with  the  individual  documentation 
described  in  paragraph  (b)(4)  of  this  section; 
the  trustees  of  FT  must  provide  the 
depository  bank  holding  foreign  corporation 
B’s  bearer  shares  with  an  intermediary 
ownership  statement  concerning  its  indirect 
beneficial  ownership  of  foreign  corporation 
A’s  shares  and  must  attach  to  it  the 
individual  documentation  provided  by  U.  The 
depository  bank  has  the  choice  of  providing 
foreign  corporation  B  with  either  (A)  an 
intermediary  ownership  statement  regarding 
its  direct  ownership  of  shares  in  foreign 
corporation  B  on  behalf  of  FT,  to  which  must 
then  be  attached  the  individual 
documentation  issued  by  U  and  the 
intermediary  ownership  statement  issued  by 
FT,  or  (B)  an  intermediary  veriHcation 
statement  as  described  in  paragraph  (b)(6)  of 
this  section,  in  which  case  foreign 
corporation  B  would  not  be  provided  with  U's 
individual  documentation  or  FTs 
intermediary  ownership  statement,  both  of 
which  are  retained  by  the  depository  bank.  In 
either  case,  foreign  corporation  B  must  then 
provide  foreign  corporation  A  with  an 
intermediary  ownership  statement  regarding 
its  direct  beneHcial  ownership  of  shares  in 
foreign  corporation  A  and,  as  the  case  may 
be,  either  (A)  U’s  individual  documentation 
and  the  intermediary  ownership  statements 
by  FT  and  the  depository  bank,  or  (B)  the 
depository  bank's  intermediary  verification 
statement.  Thus,  with  respect  to  U,  foreign 
corporation  A  must  obtain  under  paragraph 
(b)(3)(i)  of  this  section  the  individual 
documentation  regarding  U  and  an 
intermediary  ownership  statement  from  each 
intermediary  standing  in  the  chain  of  U's 
indirect  benehcial  ownership  of  shares  in 
foreign  corporation  A,  i.e.,  from  FT,  the 
depository  bank  and  foreign  corporation  B.  In 
the  alternative,  foreign  corporation  A  must 
obtain  under  paragraph  (b)(3)(ii)  of  this 
section  an  intermediary  verification 
statement  issued  by  the  depository  bank  and 
an  intermediary  ownership  statement  from 
foreign  corporation  B,  which,  in  this  example, 
is  the  only  intermediary  standing  in  the  chain 
of  ownership  of  the  verifying  intermediary 
(j.e.,  the  depository  bank). 

Example  (3).  Assume  the  same  facts  as  in 
Example  (1).  In  addition,  assume  that  foreign 
corporation  A  chooses  to  obtain 
documentation  with  respect  to  individuals  U 
and  W.  With  respect  to  U,  foreign  corporation 
A  must  obtain  the  same  documentation  that 
is  described  in  Example  (2).  With  respect  to 
W,  foreign  corporation  A  must  obtain,  under 
paragraph  (b)(3)(i)  of  this  section,  individual 
documentation  regarding  W  and  an 
intermediary  ownership  statement  from  each 
intermediary  standing  in  the  chain  of  W’s 
indirect  beneficial  ownership  of  shares  in 
foreign  corporation  A,  i.e.,  hmm  individual  Z, 


foreign  corporation  C,  the  depository  bank  in 
the  foreign  treaty  country,  and  foreign 
corporation  D.  In  the  alternative,  foreign 
corporation  A  must  obtain,  under  paragraph 
(b)(3)(ii)  of  this  section,  either  (i)  an 
intermediary  verification  statement  by  the 
depository  bank  in  the  foreign  treaty  country 
and  an  intermediary  ownership  statement 
from  foreign  corporation  D  or  (ii)  an 
intermediary  verification  statement  from 
individual  Z  and  an  intermediary  ownership 
statement  from  each  intermediary  standing  in 
the  chain  of  ownership  of  shares  in  foreign 
corporation  A,  i.e.,  from  foreign  corporation 
C,  the  depository  bank  in  the  foreign  treaty 
country  and  foreign  corporation  D. 
Corporation  C  may  not  issue  an  intermediary 
verification  statement  because  it  is  not  a 
resident  of  a  country  with  which  the  United 
States  has  an  income  tax  treaty. 

(c)  Base  erosion.  A  foreign 
corporation  satisHes  the  requirement 
relating  to  base  erosion  for  a  taxable 
year  (or  for  a  portion  of  a  taxable  year) 
if  it  establishes  that  less  than  50  percent 
of  its  income  for  the  taxable  year  (or  for 
the  portion  of  the  taxable  year)  is  used 
(directly  or  indirectly)  to  meet  liabilities 
(such  as  liabilities  to  pay  interest,  rents, 
royalties,  or  reinsurance  premiums)  to 
persons  who  are  not  residents  (or,  in  the 
case  of  foreign  corporations,  qualified 
residents)  of  the  foreign  country  of 
which  the  foreign  corporation  is  a 
resident  and  who  are  not  citizens  or 
residents  (or,  in  the  case  of  domestic 
corporations,  qualihed  residents)  of  the 
United  States.  Whether  a  domestic 
corporation  is  a  qualibed  resident  of  the 
United  States  shall  be  determined  under 
the  principles  of  this  section.  The 
meeting  of  a  liability  does  not  include  a 
repayment  of  the  principal  amount  of  an 
obligation.  For  purposes  of  this 
paragraph  (c),  a  liability  is  met  in  the 
taxable  year  (or  portion  of  the  taxable 
year)  in  which  the  satisfaction,  in  whole 
or  in  part,  of  such  liability  gives  rise  (or 
would  give  rise  if  the  portion  of  the 
taxable  year  were  a  short  taxable  year) 
to  a  tax  benefit  (including  a  deduction, 
an  increase  in  the  basis  of  an  asset,  or  a 
tax  credit)  under  U.S.  tax  principles.  For 
purposes  of  this  paragraph  (c),  the 
income  of  a  foreign  corporation  means 
the  corporation’s  gross  income  (or,  if  the 
foreign  corporation  has  no  gross  income, 
gross  receipts)  under  U.S.  tax  principles. 

(d)  Publicly-traded  corporations — (1) 
General  rule.  A  foreign  corporation  that 
is  a  resident  of  a  foreign  country  shall 
be  treated  as  a  qualified  resident  of  that 
country  for  any  taxable  year  in  which — 

(i)  Its  stock  is  primarily  and  regularly 
traded  (as  defined  in  paragraph  (d)(3) 
and  (4)  of  this  section)  on  one  or  more 
established  securities  markets  (as 
defined  in  paragraph  (d)(2)  of  this 
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section)  in  that  country,  or  in  the  United 
States,  or  both;  or 

(ii)  It  is  wholly-owned  (within  the 
meaning  of  paragraph  (d)(5)  of  this 
section)  by  a  foreign  coiporation  that  is 
a  resident  of  the  same  foreign  country  or 
a  domestic  corporation  and  the  stock  of 
such  parent  corporation  is  primarily  and 
regularly  traded  on  an  established 
securities  market  in  that  foreign  country 
or  in  the  United  States,  or  both. 

(2)  Established  securities  market — (i) 
General  rule.  For  purposes  of  section 
884,  the  term  “established  securities 
market”  means,  for  any  taxable  year — 

(A)  A  foreign  securities  exchange  that 
is  officially  recognized,  sanctioned,  or 
supervised  by  a  governmental  authority 
of  the  country  in  which  the  market  is 
located,  is  the  principal  exchange  in  that 
coimtry,  and  has  an  annual  value  of 
shares  traded  on  the  exchange 
exceeding  $1  billion  during  each  of  the 
three  calendar  years  immediately 
preceding  the  beginning  of  the  taxable 
yean 

(B)  A  national  securities  exchange 
that  is  registered  under  section  6  of  the 
Securities  Act  of  1934  (15  U.S.C  section 
78f);  and 

(C)  A  domestic  over-the-counter 
market. 

(ii)  Exchanges  with  multiple  tiers.  If  a 
principal  exchange  in  a  foreign  country 
has  more  than  one  tier  or  market  level 
on  which  stock  may  be  separately  listed 
or  traded,  each  such  tier  shall  be  treated 
as  a  separate  exchange. 

(iii)  Computation  of  dollar  value  of 
stock  traded.  For  purposes  of  paragraph 
(d)(2)(i](A}  of  this  section,  the  value  in 
tl.S.  dollars  of  shares  traded  during  a 
calendar  year  shall  be  determined  on 
the  basis  of  the  dollar  value  of  such 
shares  traded  as  reported  by  the 
International  Federation  of  Stock 
Exchanges,  located  in  Paris,  or,  if  not  so 
reported,  then  by  converting  into  U.S. 
dollars  the  aggregate  value  in  local 
currency  of  the  shares  traded  using  an 
exchange  rate  equal  to  the  average  of 
the  spot  rates  on  the  last  day  of  each 
monffi  of  the  calendar  year. 

(iv)  Definition  of  over-the-counter 
market.  An  owr-tiie-counter  market  is 
any  market  reflected  by  the  existence  of 
an  interdealer  quotation  system.  An 
interdealer  quotation  system  is  any 
system  of  general  circulation  to  brokers 
and  dealers  that  regularly  disseminates 
quotations  of  stocks  and  securities  by 
identified  brokers  or  dealers,  other  than 
by  quotation  sheets  that  are  prepared 
and  distributed  by  a  broker  or  dealer  in 
the  regular  course  of  business  and  that 
contain  only  quotations  of  such  broker 
or  dealer. 

(v)  Discretion  to  determine  that 
exchange  qualifies  as  established 


securities  market.  The  Commissioner 
may,  in  his  sole  discretion,  determine  in 
a  published  document  that  a  securities 
exchange  fiiat  does  not  meet  the 
requirements  of  paragraph  (d)(2](i)(A)  of 
this  section  qualifies  as  an  established 
securities  market  Such  a  determination 
will  be  made  only  if  it  is  established 
that — 

(A)  The  exchange,  in  substance,  has 
the  attributes  of  an  established 
securities  market  (including  adequate 
trading  volume,  aj^  comparable  listing 
and  financial  disclosure  requirements); 

(B)  The  rules  of  the  exchange  ensure 
active  trading  of  listed  stocks;  and 

(C)  The  exchange  is  a  member  of  the 
International  Federation  of  Stock 
Exchanges. 

(vi)  Discretion  to  determine  that 
market  does  not  qualify  as  established 
securities  market  The  Commissioner 
may,  in  his  sole  discretion,  determine  in 
a  published  document  that  a  securities 
market  that  meets  the  requirements  of 
paragraph  (d)(2)(i)  of  this  section  does 
not  qualify  as  an  established  securities 
market  Such  determination  shall  be 
made  if,  in  the  view  of  the 
Commissioner — 

(A)  The  market  does  not  have 
adequate  listing,  financial  disclosure,  or 
trading  requirements  (or  does  not 
adequately  enforce  such  requirements) 
or 

(B)  There  is  not  clear  and  convincing 
evidence  that  the  exchange  ensures  the 
active  tradmg  of  listed  stocks. 

(3)  Primarily  traded.  For  purposes  of 
section  884,  stock  is  “primarily  traded" 
on  an  established  securities  market  in 
the  country  of  residence  of  a  foreign 
coiporation  or  in  the  United  States  in 
any  taxable  year  in  which — 

(i)  One  or  more  classes  of  stock  of  the 
foreign  corporation  that  in  the  aggregate, 
represent  more  than  80  percent  of  the 
total  combined  voting  power  of  all 
classes  of  stock  of  such  corporation 
entitled  to  vote  and  of  the  total  value  of 
the  stock  of  such  corporation,  are  listed 
on  one  or  more  established  securities 
markets  in  such  country  or  in  the  United 
States  and  each  class  is  regularly  traded 
on  one  or  more  established  securities 
markets  (within  the  meaning  of 
paragraph  (dK4)  of  this  section)  in  such 
countries;  and 

(ii)  The  number  of  shares  in  each  class 
of  stock  described  in  subdivision  (i)  of 
this  paragraph  (d)(3]  that  are  traded 
duriog  the  taxable  year  on  all 
estabUshed  seoirities  markets  in  the 
foreign  corporation's  country  of 
reriderme  or  in  the  United  States  on 
which  the  class  is  regularly  traded 
exceeds  the  number  of  shares  in  each 
such  class  that  are  traded  during  that 


year  on  estabUshed  securities  markets 
in  any  other  single  foreign  country. 

(4)  Regularly  traded — (i)  General  rule. 
For  purposes  of  section  884,  a  class  of 
stock  of  a  foreign  corporation  listed 
during  the  taxable  year  on  one  or  more 
established  securities  markets  in  the 
country  of  residence  of  the  foreign 
corporation  or  in  the  United  States  is 
“regularly  traded”  on  such  established 
securities  market  or  markets  in  that 
taxable  year  if — 

(A)  Trades  in  such  class  are  effected, 
other  than  in  de  minimis  quantities,  on 
such  market  or  markets  on  at  least  60 
days  during  the  taxable  year  (or  Ve  of 
the  number  of  days  in  a  short  taxable 
year  or  in  a  portirai  of  a  taxable  year 
where  relevant  under  S§  1.884-4T{b)(8) 

(i)  and  (ii)),  and 

(B)  The  aggregate  number  of  shares  of 
that  class  traded  on  such  market  or 
markets  during  the  taxable  year  is  at 
least  30  percent  of  the  average  number 
of  shares  outstanding  in  that  class 
during  the  taxable  year  (or  at  least  10 
percent  in  the  case  of  a  foreign 
corporation  that  establishes  that  it  has 
at  least  2,500  shareholders  of  record 
during  the  taxable  year).  In  the  case  of  a 
short  taxable  year  or  a  portion  of  a 
taxable  year  where  relevant  imder 

§  1.884-4T(b)(8)  (i)  or  (ii).  the  applicable 
percentage  shall  equal  30  percent  or  10 
percent,  respectively,  times  the  number 
of  days  in  the  short  taxable  year  or  in 
the  portion  of  a  taxable  year,  divided  by 
365. 

(ii)  Closely-held  companies  not 
treated  as  regularly  traded.  If,  at  any 
time  during  ffie  taxable  year,  100  or 
fewer  persons  own  50  percent  or  more  of 
the  outstanding  shares  of  a  class  of 
stock,  then  such  class  of  stock  shall  not 
be  treated  as  regularly  traded  for  that 
year.  Persons  related  within  the 
meaning  of  section  267(b)  shall  be 
treated  as  one  person  for  purposes  of 
this  paragraph  (d)(4)(ii).  In  detennining 
whether  two  or  more  corporations  are 
members  of  the  same  controlled  group 
under  section  267(b)(3),  a  person  is 
considered  to  own  stock  owned  directly 
by  sudi  person,  stock  owned  with  the 
application  of  section  1563(e)(1),  and 
stock  owned  with  the  application  of 
section  267(c)-  Further,  in  determining 
whether  a  corporation  is  related  to  a 
partnership  under  section  267(b)(10),  a 
person  is  considered  to  own  the 
partnership  interest  owned  directly  by 
such  person  and  the  partnership  interest 
owned  with  the  application  of  section 
267(eK3). 

(iii)  Anti-abuse  rule.  Trades  between 
persons  described  in  section  267(b)  (as 
modified  in  subdivision  (ii)  of  this 
paragraph  (d)(4))  and  trades  conducted 
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in  order  to  meet  the  requirements  of  this 
paragraph  (d)(4)  shall  be  disregarded. 

The  stock  of  a  foreign  corporation  will 
not  be  treated  as  regularly  traded  if 
there  is  a  pattern  of  trades  designed  to 
meet  the  requirements  of  this  paragraph 
(d)(4).  For  example,  trades  between  two 
persons  that  occur  several  times  during 
the  taxable  year  may  be  treated  as  an 
arrangement  or  a  pattern  of  trades 
designed  to  meet  the  requirements  of 
this  paragraph  (d)(4). 

(iv)  Stock  traded  on  domestic 
established  securities  markets.  A  class 
of  stock  that  is  traded  during  the  taxable 
year  on  an  established  securities  market 
located  in  the  United  States  shall  be 
treated  as  regularly  traded  if  the  stock  is 
regularly  quoted  by  brokers  or  dealers 
making  a  market  in  the  stock.  A  broker 
or  dealer  makes  a  market  in  a  stock  only 
if  the  broker  or  dealer  holds  himself  out 
to  buy  or  sell  the  stock  at  the  quoted 
price. 

(5)  Stock  treated  as  wholly-owned. 

For  purposes  of  paragraph  (d)(1)  of  this 
section,  stock  of  a  foreign  corporation 
shall  be  treated  as  wholly-owned  by  a 
corporation  (the  “parent  corporation”)  if 
at  least  90  percent  of  the  total  combined 
voting  power  of  all  classes  of  stock  of 
such  foreign  corporation  entitled  to  vote 
and  at  least  90  percent  of  the  total  value 
of  the  stock  of  such  foreign  corporation 
is  owned,  directly  or  by  application  of 
paragraph  (b)(2)  of  this  section,  by  the 
parent  corporation. 

(6)  Burden  of  proof  for  publicly-traded 
corporations.  A  foreign  corporation  that 
relies  on  this  paragraph  (d)  to  establish 
that  it  is  a  qualified  resident  of  a  country 
with  which  the  United  States  has  an 
income  tax  treaty  shall  have  the  burden 
of  proving  all  the  facts  necessary  for  the 
corporation  to  be  treated  as  a  qualified 
resident,  except  with  respect  to 
paragraph  (d)(4)(ii)  of  this  section.  With 
respect  to  paragraph  (d)(4)(ii)  of  this 
section,  a  foreign  corporation  must 
maintain  a  list  of  shareholders  of  record, 
and,  on  request,  shall  make  available  to 
the  district  director  such  list  and  any 
other  relevant  information  known  to  the 
foreign  corporation. 

(e)  Active  trade  or  business — (1) 
General  rule.  A  foreign  corporation  that 
is  a  resident  of  a  foreign  country  shall 
be  treated  as  a  qualified  resident  of  that 
country  if — 

(i)  It  is  engaged  in  the  active  conduct 
of  a  trade  or  business  (as  dehned  in 
paragraph  (e)(2)  of  this  section)  in  its 
coimtry  of  residence, 

(ii)  It  has  a  substantial  presence 
(within  the  meaning  of  paragraph  (e)(3) 
of  this  section)  in  its  country  of 
residence,  and 

(iii) (A)  The  activities  that  give  rise  to 
the  income  for  which  a  treaty  exemption 


or  rate  reduction  is  claimed  constitute 
part  of  a  U.S.  trade  or  business  in  which 
the  foreign  corporation  is  engaged  (or  is 
deemed  to  be  engaged)  and  such  U.S. 
trade  or  business  is  an  integral  part  (as 
defined  in  paragraph  (e)(4)  of  this 
section)  of  an  active  trade  pr  business 
conducted  by  the  foreign  corporation  in 
its  country  of  residence,  or 

(B)  In  the  case  of  interest  received  by 
the  foreign  corporation  for  which  a 
treaty  exemption  or  rate  reduction  is 
claimed  pursuant  to  §  1.884-4T(b)(8)(ii), 
the  interest  is  derived  in  connection 
with,  or  is  incidental  to,  the  trade  or 
business  described  in  paragraph  (e)(l)(i) 
of  this  section. 

(2)  Active  conduct  of  a  trade  or 
business.  A  foreign  corporation  is 
engaged  in  the  active  conduct  of  a  trade 
or  business  only  if  either — 

(i)  It  is  engaged  in  the  active  conduct 
of  a  trade  or  business  within  the 
meaning  of  section  367(a)(3)  and  the 
regulations  thereunder  or 

(ii)  It  qualifies  as  a  banking,  financing 
or  credit  institution  under  the  laws  of 
the  foreign  country  of  which  it  is  a 
resident  and  it  is  engaged  in  the  active 
conduct  of  a  banking,  financing,  or 
similar  business  within  the  meaning  of 
§  1.864-4(c)(5)(i). 

A  foreign  corporation  that  is  an 
insurance  company  within  the  meaning 
of  §  1.801-3  (a)  or  (b)  is  engaged  in  the 
active  conduct  of  a  trade  or  business 
only  if  it  is  predominantly  engaged  in 
the  active  conduct  of  an  insurance 
business  within  the  meaning  of  section 
952(c)(l)(B)(v)  and  the  regulations 
thereunder. 

(3)  Substantial  presence  test.  A 
foreign  corporation  that  is  engaged  in 
the  active  conduct  of  a  trade  or  business 
in  its  country  of  residence  has  a 
substantial  presence  in  that  country  if, 
for  the  taxable  year,  the  average  of  the 
following  three  ratios  exceeds  25 
percent  and  each  ratio  is  at  least  equal 
to  20  percent: 

(i)  The  ratio  of  assets  used  or  held  for 
use  in  the  active  conduct  of  the  foreign 
corporation’s  trade  or  business  in  its 
country  of  residence  to  the  worldwide 
asset  of  the  foreign  corporation, 

(ii)  The  ratio  of  the  gross  income  from 
the  active  conduct  of  the  foreign 
corporation’s  trade  or  business  in  its 
country  of  residence  that  is  derived  from 
sources  within  such  country  to  the 
worldwide  gross  income  of  the  foreign 
corporation,  and 

(iii)  The  ratio  of  the  payroll  expenses 
in  the  foreign  corporation’s  country  of 
residence  to  the  foreign  corporation’s 
worldwide  payroll  expenses. 

(4)  Integral  part  of  an  active  trade  or 
business  in  a  foreign  corporation ’s 
country  of  residence — (i)  In  general.  A 


U.S.  trade  or  business  of  a  foreign 
corporation  is  an  integral  part  of  an 
active  trade  or  business  conducted  by  a 
foreign  corporation  in  its  country  of 
residence  if  an  active  trade  or  business 
conducted  by  the  foreign  corporation  in 
both  its  country  of  residence  and  in  the 
United  States  comprises,  in  principal 
part,  complementary  and  mutually 
interdependent  steps  in  the  United 
States  and  its  country  of  residence  in 
the  production  and  sale  or  lease  of 
goods  or  in  the  provision  of  services. 
Subject  to  the  presumption  in  paragraph 
(e)(4)(ii)  of  this  section,  if  a  U.S.  trade  or 
business  of  a  foreign  corporation  sells 
goods  that  are  not,  in  principal  part, 
manufactured,  produced,  grown  or 
extracted  by  the  foreign  corporation  in 
its  country  of  residence,  such  business 
shall  in  no  event  be  treated  as  an 
integral  part  of  an  active  trade  or 
business  conducted  in  the  foreign 
corporation’s  country  of  residence  if  the 
foreign  corporation  does  not  take 
physical  possession  of  the  goods  in  a 
warehouse  or  other  storage  facility  that 
is  located  in  its  country  of  residence  and 
in  which  goods  of  such  type  are 
normally  stored  prior  to  sale  to 
customers  in  such  country. 

(ii)  Presumption  if  business 
principally  conducted  in  country  of 
residence.  A  U.S.  trade  or  business  of  a 
foreign  corporation  shall  be  treated  as 
an  integral  part  of  an  active  trade  or 
business  of  a  foreign  corporation  in  its 
country  of  residence  with  respect  to  the 
sale  or  lease  of  property  (or  the 
performance  of  services)  if  at  least  50 
percent  of  the  foreign  corporation’s 
worldwide  gross  income  from  the  sale  or 
lease  of  property  of  the  type  sold  in  the 
United  States  (or  from  the  performance 
of  services  of  the  type  performed  in  the 
United  States)  is  derived  from  the  sale 
or  lease  of  such  property  for 
consumption,  use,  or  disposition  in  the 
foreign  corporation’s  country  of 
residence  (or  from  the  performance  of 
such  services  in  the  foreign 
corporation’s  country  of  residence).  A 
U.S.  trade  or  business  that  is  engaged  in 
the  active  conduct  of  a  banking  or 
financial  business  and  makes  loans  to 
the  public  shall  be  treated  as  an  integral 
part  of  an  active  trade  or  business  of  the 
foreign  corporation  in  its  country  of 
residence  with  respect  to  loans  made  to 
the  public  if  the  foreign  corporation  is 
engaged  in  the  active  conduct  of  a 
banking  or  financial  business  and  makes 
loans  to  the  general  public  and  at  least 
50  percent  of  the  principal  amount  of  the 
foreign  corporation’s  loans  are  to 
residents  of  the  foreign  corporation’s 
country  of  residence.  In  determining 
whether  property  or  services  are  of  the 
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same  type,  a  foreign  corporation  shall 
follow  recognized  industry  or  trade 
usage  or  the  three-digit  major  groups  (or 
any  narrower  classification)  of  the 
Standard  Industrial  Classification  as 
prepared  by  the  Statistical  Policy 
Division  of  the  Office  of  Management 
and  Budget,  Executive  Office  of  the 
President.  The  determination  of  whether 
income  is  of  the  same  kind  must  be 
made  in  a  consistent  manner  from  year 
to  year. 

(f)  Ruling  that  a  foreign  corporation  is 
a  qualified  resident  In  his  sole 
discretion,  the  Commissioner  may  rule 
that— 

(i)  The  establishment  or  maastenance 
of  a  foreign  corporation  in  its  country  of 
residence  does  not  have  as  one  of  its 
principal  puiposes  obtaining  benefits 
under  the  income  tax  treaty  between  the 
United  States  and  the  foreign 
corporation's  country  of  residence,  and 

(ii)  The  foreign  corporation  has 
substantial  business  reasons  for  residing 
in  its  country  of  residence. 

In  such  case,  die  foreign  corporation 
shall  be  treated  as  a  qualified  resident 
of  its  country  of  residence  for  the 
taxable  year  in  which  the  ruling  was 
obtained  and  the  succeeding  two 
taxable  years.  If  there  has  been  a 
material  change  in  either  the  ownership 
or  trade  or  business  of  the  foreign 
corporation,  the  foreign  corporation 
must  notify  the  Secretary  within  90  days 
of  such  diange.  The  Commissioner  will 
then  rule  whether  the  change  affects  the 
foreign  corporation’s  status  as  a 
qualified  resident,  and  such  ruling  will 
be  valid  for  the  taxable  year  in  which 
the  ruling  was  obtained  and  for  the  two 
succeeding  taxable  years,  subject  to  the 
requirement  in  the  preceding  sentence  to 
notify  the  Commissioner  of  a  material 
change. 

(g)  Effective  date.  This  section  is 
effective  for  taxable  years  beginning 
after  December  31, 1986. 

OMB  Control  Numbers  Under  the 
Paperwork  Reduction  Act  (26  U.S.C. 

Part  602) 

PART  602— [AMENDED] 

Par.  3.  The  authority  for  Part  602 
continues  to  read  as  follows; 

Authority:  26  U.S.C.  7805. 

§  602. '*91  [Amended] 

Par.  4  Section  602.101(c)  is  amended 
by  inserting  in  the  appropriate  place  in 
the  table — 

■•§1.884-0T..._ . 1S45-1070" 

••§  1 .884-1T . .  1 545-1070" 

‘•§1.ae4-2T _ 1545-1070" 


"§  1.684-4T . .  1545-1070" 

"81.884-5T _  1545-1070" 

Lawrence  B.  Gibba, 

Commissioner  of  Internal  Revenue. 

Approved;  August  3, 1988. 

O.  Donaldson  Qiapoton, 

Assistant  Secretary  of  the  Treasury. 

[FR  Doc.  88-19832  Filed  8-29-88;  1:29  pm] 
BILUNG  CODE  4S30-0t-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 
[CGD1-88-076] 

Temporary  Drawbridge  Operation 
Regulations;  Passaic  River,  NJ 

agency:  Coast  Guard,  DOT. 
action:  Final  temporary  rule. 

SUMMANY:  At  the  request  of  the  New 
Jersey  Department  of  Transportation, 
the  Coast  Guard  is  issuing  temporary 
regnlations  permitting  the  Route  7 
(Belleville  Turnpike)  drawbridge  over 
the  Passaic  River,  at  mile  8.9,  to  remain 
closed  for  30  days  from  August  24 
through  September  23, 1988.  This 
temporary  regulation  is  needed  to 
facilitate  necessary  rehabilitation  and 
structural  repairs  of  the  bridge.  This 
action  will  relieve  the  bridge  owner  of 
the  burden  of  having  to  open  the  draw 
during  the  repairs  and  will  only  permit 
marine  traffic  which  can  pass  imder  the 
closed  bridge  to  have  access  to  facilities 
above  the  bridge. 

EFFECTIVE  DATE:  This  regulation  is 
effective  on  August  24, 1988  through 
September  23, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  C  Heming,  Bridge 
Administrator,  First  Coast  Guard 
District,  (212)  668-7170. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  Notice 
of  Proposed  Rulemaking  was  not 
published  for  this  regulation  emd  good 
cause  exists  for  mal^g  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publishing  a  Notice  of 
Proposed  Rulemaking  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  repair  the  bridge  and  the 
State  of  New  Jersey  has  awarded  a 
contract  to  do  sa 

Drafting  Information 

The  drafters  of  these  regulations  are 
Waveriy  W.  Gregory,  Jr.,  project 
manager,  and  CDR  R.B.  Ellard,  project 
attorney. 


Discussion  of  Temporary  Regulations 

Current  regulations  provide  that  the 
draw  of  the  bridge  shall  open  on  signal 
at  all  times.  Ilie  temporary  regulations 
would  allow  the  bridge  to  remain  in  the 
closed  position  from  9  a.m.  on  August  24 
through  5  p jn.  on  September  23, 1988, 
inclusive.  Bridge  logs  show  limited 
number  of  openings  for  commercial  and 
recreation  vessels  during  the  past 
several  years. 

The  deteriorated  conditions  of  the 
machinery  and  trunnion  bearings,  along 
with  a  ne^  for  replacement  of 
structural  members,  has  necessitated  the 
bridge  owner  to  limit  normal  bridge 
angle  of  opening  to  only  45  degrees 
except  upon  special  request  of  vessel 
operators.  A  full  opening  of  the  span  is 
to  approximately  a  70  degree  angle. 

The  Belleville  Turnpike  (Route  7) 
bridge  provides  a  vertical  clearance  of  8 
feet  above  Mean  High  Water  and  13  feet 
above  Mean  Low  Water  in  the  closed 
position.  This  is  not  adequate  for  the 
transit  of  any  commercial  vessels  using 
the  upstream  oil  facility,  nor  can  it 
accommodate  the  reCreational/charter 
cruiser  which  occasionally  picks  up 
passengers  upstream  of  the  bridge 
during  various  weekend  periods  each 
spring  and  summer. 

■Hie  temporary  regulation  will  affect 
the  charter  cruise  approximately  four 
werfcends.  The  vessel  would  have  to 
make  arrangements  to  have  passengers 
board  downstream  of  the  bridge.  The 
owners  were  advised  during  the 
preliminary  investigation  and  made  no 
objection  or  comment. 

The  oil  facility  upstream  of  the 
Belleville  Turnpike  (Route  7)  bridge  is 
engaged  in  both  the  wholesale  and  retail 
market,  which  provides  and  stores  home 
heating  oil,  diesel  fuel  and  kerosene. 
During  August  and  September  business 
is  slow  and  facility  has  indicated  that 
product  would  be  trucked  into  the 
facility  as  needed.  Penalty  provisions 
have  been  made  in  the  construction 
contract  to  provide  incentive  for 
contractor  to  complete  work  on 
schedule. 

Economic  Assessment  and  Certification 

These  regulations  are  considered  to 
be  non-major  under  Executive  Order 
12291  on  Federal  Regulation,  and 
nonsignificant  undm-  the  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034;  February  28, 
1979). 

The  economic  impact  has  been  found 
to  be  so  minimal  that  a  full  regulatory 
evaluation  is  uimecessary.  This 
regulation  is  a  temporary  inconvenience 
to  the  upstream  oil  facility  in  tiiat  no 
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petroleum  product  can  be  delivered  to 
the  facility  by  marine  vessel  during  the 
proposed  30  day  closure.  This  temporary 
inconvenience  and  loss  of  service  will 
be  offset  by  the  benefit  of  improved 
reliability  and  more  efficient  openings. 
Without  these  repairs  and  rehabilitation, 
it  is  likely  that  the  bridge  could 
experience  additional  unscheduled 
failures.  An  altenative  of  requiring  the 
bridge  to  be  repaired  in  the  open 
position,  was  considered.  However,  this 
would  result  in  additional  repair  costs, 
possible  redesign  of  repair  procedures, 
rebidding  or  renegotiating  awarded 
contracts,  and  extending  the  time 
vehicular  traffic  will  have  to  be 
rerouted.  The  contract  provides  for 
vehicular  traffic  to  be  rerouted  for  45 
days  to  expedite  repairs.  A  penalty/ 
incentive  clause  is  included  in  the 
contract  and  will  apply  during  the 
closure  period. 

Since  the  economic  impact  of  this 
proposal  is  expected  to  be  minimum,  the 
Coast  Guard  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations 
is  amended  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.739(n)  is  added  to  read 
as  follows  for  the  period  of  August  24, 
1988  through  September  23, 1988. 
Because  this  is  a  temporary  rule,  the 
following  amendment  will  not  be 
codiHed  in  the  Code  of  Federal 
Regulations: 

§  117.739  Passaic  River. 

*  *  «  *  * 

(n)  The  draw  of  the  Belleville 
Turnpike  (Route  7)  highway  bridge,  mile 
8.9  at  Belleville,  need  not  be  opened  for 
the  passage  of  vessels  from  9  ajn.  on 
August  24, 1988  through  5  p.m.  on 
September  23, 1988,  inclusive,  to  effect 
major  repairs. 


Dated:  August  24. 1988. 

R.O.  Buttrick, 

Captain,  U.S.  Coast  Guard,  Acting 
Commander,  First  Coast  Guard  District 
(FR  Doc.  88-19961  Filed  9-1-88;  8:45  am) 
BILUNQ  COOe  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-3433-9] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  South  Dakota 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  approving  revisions  to 
the  Administrative  Rules  of  South 
Dakota  (ARSO)  74:26  (Air  Pollution 
Control  Program).  The  revisions,  which 
were  submitted  by  the  Governor  on 
January  28, 1988,  consist  of:  (1)  Updating 
various  citation  to  the  federal 
regulations  in  ARSD  74:26;  (2)  adopting 
the  new  ambient  air  quality  standards 
for  particulates  (PMio);  (3)  revising  the 
State  administrative  procedures  for 
handling  permit  hearings  and  contested 
cases;  and  (4)  correcting  deflciencies  in 
the  stack  height  regulations.  The  South 
Dakota  submittal  was  received  by  EPA 
at  about  the  same  time  that  the  court 
decision  on  the  July  9, 1985  stack  height 
regulations  was  made.  The  July  8, 1985 
stack  height  regulations  were  challenged 
by  the  Natural  Resource  Defense 
Council  (NRDC)  and  resulted  in  the 
remand  of  three  provisions  of  the 
regulations  to  EPA  for  reconsideration. 
The  remand  is  not  believed  to 
signiHcantly  affect  the  South  Dakota 
submittal.  However,  should  EPA 
promulgate  revisions  to  the  stack  height 
regulations  as  a  result  of  the  remand,  the 
State  has  agreed,  in  a  letter  dated  May 
11, 1988,  to  modify  its  regulations 
accordingly.  EPA’s  approval,  therefore, 
is  given  with  this  understanding. 
dates:  This  action  will  be  elective  on 
November  1, 1988,  unless  notice  is 
received  by  October  3, 1988,  that 
someone  wishes  to  submit  adverse  or 
critical  comments. 

addresses:  Copies  of  the  revision  are 
available  for  public  inspection  between 
8:00  a.m.  and  4:00  p.m.,  Monday  through 
Friday  at  the  following  offices: 
Environmental  Protection  Agency, 
Region  VIII,  Air  Programs  Branch,  999 
18A  Street,  Suite  500,  Denver, 
Colorado  80202-2405. 

Environmental  Protection  Agency, 

Public  Information  Reference  Unit, 


Waterside  Mall,  401  M  Street  SW., 

Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  A.  Houk,  Air  Programs  Branch, 
Environmental  Protection  Agency,  One 
Denver  Place,  Suite  500,  999  18th  Street, 
Denver,  Colorado  80202-2405,  (303)  294- 
7613,  (FTS)  564-7613. 

SUPPLEMENTARY  INFORMATION:  On 

January  28, 1988,  the  Governor  of  South 
Dakota  submitted  to  EPA  certain 
revisions  to  its  air  pollution  control 
regulations,  ARSD  74:26. 1  he  revisions 
consisted  of  updating  various  citations 
to  the  federal  regulations  in  ARSD  74:26, 
adopting  the  new  ambient  air  quality 
standards  for  particulates  (PMio), 
revising  the  State  administrative 
procedures  for  handling  permit  hearings 
and  contested  cases  and  correcting 
deHciencies  in  the  stack  height 
regulations.  A  more  detailed  discussion 
of  the  revision  follows  below. 

Revisions  to  ARSD  74:% 

(1)  Chapter  74:26:01— Air  Pollution 
Requirements 

The  ARSD  74:26:01:12  (standard  for 
the  issuance  of  construction  permit)  and 
ARSD  74:26:01:64  (references  to  CoJe  of 
Federal  Regulations  (CFR))  were 
updated  to  reference  the  most  recent 
version  of  the  CFR.  In  addition,  ARSD 
74:26:01:12  was  revised  to  include 
several  definitions  related  to  stack 
height  (40  CFR  51.100(z)  “emission 
limitations  and  emission  standards”;  (ff) 
“stack";  (gg)  “stack  in  existence”;  (jj) 
“nearby”;  (Wc)  “excessive 
concentration”;  and  (nn)  “intermittent 
control  systems”)  previously  missing 
fi-om  the  State  regulations.  The  ARSD 
74:26:01:35  was  revised  to  reflect  the 
earlier  adoption  of  two  New  Source 
Performance  Standards  (NSPS)  (40  CFR 
Part  60,  Subparts  LL  (Metallic  Mineral 
Processing  Plants)  and  OOO 
(Nonmetallic  Mineral  Processing 
Plants))  and  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAPS)  for  Asbestos  (40  CFR  Part 
61,  Subpart  M).  These  standards  are 
found  in  the  South  Dakota  regulations  at 
ARSD  74:26:21  to  74:26:23. 

The  ARSD  74:26:01:37  was  revised  to 
changes  the  time  period  in  which  a 
person  must  petition  the  State  Board  of 
Minerals  and  Environment  to  contest  a 
recommendation  of  the  State 
Department  of  Water  and  Natural 
Resources  on  a  permit  or  variances 
application.  The  time  period  changes 
from  “not  less  than  30  days  nor  more 
than  40  days  after  publication  of  the 
notice”  to  “within  30  days  after 
publication  of  the  notice”.  This  section 


34078  Federal  Register  /  Vol.  53.  No.  171  /  Friday,  September  2,  1988  /  Rules  and  Regulations 


is  now  consistent  with  40  CFR  51.102 
and  51.161. 

(2)  Chapter  74:26:02 — Ambient 
Standards — Episode  Criteria 

At  ARSD  74:26:02:35,  the  State 
incorporated  by  reference  to  the  CFR 
ambient  air  quality  standards  for  PMio, 
as  well  as  associated  monitoring 
methods  and  requirements  (40  CFR  50.6 
and  Appendix };  40  CFR  53.1  to  53.4,  53.9, 
53.30  to  53.34,  and  53.40  to  53.43;  40  CFR 
58.1,  58.13,  58.20,  58.23,  58.30,  58.34,  58.35, 
and  Appendices  A-G).  The  State  had 
proposed  to  simultaneously  repeal  its 
total  suspended  particulate  ambient 
standards,  but  ultimately  chose  to  retain 
these  standards  to  protect  the 
enforceability  of  the  existing  Total 
Suspended  Particulate  (TSP)  SIP. 

(3)  Chapter  74:26.’08—NSPS 

This  chapter  of  ARSD  74:26  was 
simplified  by  deleting  the  text  (which 
was  substantially  similar  to  the  Federal 
regulations)  and  incorporating  the 
general  provisions  of  40  CFR  Part  60  by 
reference  (Subpart  A,  40  CFR  60.1  to 
60.18). 

(4)  Chapters  74:26:09  to  74:26:21,  and 
74:26:23  (various  NSPS) 

These  chapters  of  ARSD  74:26  were 
simpliHed  by  deleting  the  text  (which 
was  substantially  similar  to  the  Federal 
regulations)  and  incorporating  the 
following  sections  of  40  CFR  Part  60  by 
reference: 

Subpart  D . 40  CFR  60.40  to  60.46 

Subpart  Da . 40  CFR  60.40a  to  60.49a 

Subpart  E . 40  CFR  60.50  to  60.54 

Subpart  F . . 40  CFR  60.60  to  60.64 

Subpart  1 . 40  CFR  60.90  to  60.93 

Subpart  K . 40  CFR  60.110  to  60.113 

Subpart  0 . 40  CFR  60.150  to  60.154 

Subpart  Y . 40  CFR  60.250  to  60.254 

Subpart  DD . 40  CFR  60.300  to  60.304 

Subpart  GG . 40  CFR  60.330  to  60.335 

Subpart  HH . „.40  CFR  60.340  to  60.344 

Subpart  Ka . 40  CFR  60.110a  to  60.115a 

Subpart  LL . „.40  CFR  60.380  to  60.386 

Subpart  OOO . 40  CFR  60.670  to  60.676 

(5)  Chapter  74:26:22— Emission 
Standards  for  Asbestos  Air  Pollutants 

This  chapter  was  updated  to  reference 
the  most  recent  version  of  the  CFR  (40 
CFR  61.140  to  61.156). 

Issues 

EPA  Region  VIII  reviewed  and 
commented  on  a  draft  of  the  revisions  to 
ARSD  74:26  on  September  16, 1987. 
Several  of  the  revisions  proposed  by  the 
State  Department  of  Water  and  Natural 
Resources  were  not  approved  by  the 
State  Board  of  Minerals  and 
Environment  due  to  inadequate  public 
notice.  Among  the  revisions  not  adopted 
by  the  Board  was  an  addition  to  ARSD 


74:26:01:31  (conditions  for  obtaining  a 
variance)  which  would  have  prohibited 
the  issuance  of  variances  in  a 
nonattainment  area  for  the  pollutant  for 
which  the  area  is  in  nonattainment.  This 
revision  would  have  brought  the  State’s 
variance  structure  in  line  with  section 
llO(i)  of  the  Clean  Air  Act,  which  would 
permit  no  less  stringent  provision.  The 
existing  variance  provision  is  one  of 
several  deficiencies  in  the  State  New 
Source  Review  (NSR)  regulations  for 
nonattainment  areas,  which  EPA 
proposed  to  disapprove  on  February  25, 
1986  (51  FR  6564). 

South  Dakota  has  one  area  designated 
as  nonattainment  (Rapid  City,  for  TSP). 
With  the  repeal  of  the  Federal  TSP 
standard  on  July  1, 1987  (52  FR  24634), 
certain  NSR  requirements  will  no  longer 
apply  in  the  Rapid  City  area.  However, 
until  the  State  PMm  SEP  is  approved  and 
the  TSP  nonattainment  area  is 
redesignated,  the  nonattainment  area 
NSR  requirements  (including  the  offset 
provisions)  in  the  existing  South  Dakota 
SIP  still  apply.  (The  existing  South 
Dakota  NSR  regulations  were  approved 
on  November  3, 1981  (46  FR  54541).)  The 
State  is  required  to  submit  adequate 
NSR  regulations  as  part  of  its  PMio  SIP, 
which  the  State  is  in  the  process  of 
developing.  The  variance  provision  (as 
well  as  the  other  NSR  program 
deficiencies)  must  be  addressed  before 
the  PMio  SIP  can  be  approved  by  EPA. 

The  EPA’s  stack  height  regulations 
were  challenged  in  NRDC  v.  Thomas, 

838  F.2d  1224  (DC  Cir.  1988).  On  January 
22, 1988,  the  U.S.  Court  of  Appeals  for 
the  DC  Circuit  issued  its  decision 
affirming  the  regulations  in  large  part, 
but  remanding  three  provisions  to  the 
EPA  for  reconsideration.  These  are: 

(1)  Grandfathering  pre-October  11. 
1983,  within-formula  stack  height 
increases  from  demonstration 
requirements  (40  CFR  51.100(kk)(2)); 

(2)  Dispersion  credit  for  sources 
originally  designed  and  constructed  with 
merged  or  multiflue  stacks  (40  CFR 
51.100(hh)(2)(ii)(A)):  and 

(3)  Grandfathering  pre-1979  use  of  the 
refined  H-J-1.5L  formula  (40  CFR 
51.100(ii)(2)). 

Although  EPA  generally  approves  the 
State's  stack  height  rules  on  the  grounds 
that  they  satisfy  40  CFR  Part  51,  EPA 
also  provides  notice  that  this  action  may 
be  subject  to  modification  when  EPA 
completes  rulemaking  to  respond  to  the 
decision  in  NRDC  v.  Thomas,  838  F.2d 
1224  (DC  Cir.  1988).  If  EPA’s  response  to 
the  NRDC  remand  modifies  the  July  8, 
1985  regulations,  EPA  will  notify  the 
State  that  its  rules  must  be  changed  to 
comport  with  EPA’s  modified 
requirements.  This  may  result  in  revised 
emission  limitations  or  may  affect  other 


actions  taken  by  the  State  and  source 
owners  or  operators.  The  State,  in  a 
letter  dated  May  11, 1988,  has  agreed  to 
make  such  changes  to  its  regulations  as 
appropriate  if  the  July  8, 1985  stack 
height  regulations  are  modified.  In 
addition,  EPA  is  interpreting  this 
commitment  as  an  agreement  to 
reevaluate  any  afiected  permits  for 
conformance  to  any  revisions  to  the 
regulations.  The  State  agrees  with  this 
interpretation,  as  confirmed  in  a 
telephone  conversation  on  July  11, 1988. 

Adequacy  of  State  Submittal 

As  received  by  EPA,  the  January  28, 
1988  submittal  was  lacking  several 
elements  necessary  for  EPA  review  and 
processing.  Missing  elements  included: 

(1)  Evidence  that  the  State  has 
actually  adopted  the  revisions  to  the 
State  regulations  (i.e.,  a  copy  of  the 
revised  regulations  signed  and  dated  by 
the  appropriate  State  official). 

(2)  Evidence  of  adequate  opportunity 
for  public  participation: 

(a)  A  copy  of  the  notice  of  public 
hearing,  including  certification  of  the 
date  it  was  published  and  verification 
that  adequate  public  notice  was 
provided  to  affected  parties; 

(b)  Certification  of  the  date,  time,  and 
place  at  which  the  public  hearing  was 
held;  and 

(c)  Any  public  comments,  and  the 
State’s  responses  to  them. 

(3)  A  specific  listing  of  what  revisions 
were  made. 

These  additional  materials  were 
submitted  by  the  State  on  February  26, 
1988. 

EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  the  Federal 
Register  notice  unless,  within  30  days  of 
its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted. 

If  such  notice  is  received,  this  action 
will  be  withdrawn  before  the  effective 
date  by  publishing  two  subsequent 
notices.  One  notice  will  withdraw  the 
final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  action  will  be  effective  November  1, 
1988. 

Final  Action 

EPA  hereby  approves  the  revisions  to 
ARSD  74:26  as  part  of  the  South  Dakota 
SIP.  As  stated  earlier,  the  EPA  approval 
of  the  stack  height  regulations  in  ARSD 
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74:26  is  given  with  the  understanding 
that  the  State  will  revise  as  necessary 
its  regulations  to  comply  with  Federal 
requirements  after  the  decision  in  the 
NRDC  V.  Thomas  remand  is  made. 
Today’s  action  approves  revisions  to  the 
existing  NSR  program. 

EPA  finds  good  cause  exists  for 
making  the  action  taken  in  this  notice 
immediately  effective  because  the 
implementation  plan  revisions  are 
already  in  effect  under  State  law  or 
regulation.  EPA’s  approval  poses  no 
additional  regulatory  burden. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

(See  46  FR  8709.) 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  1, 1988. 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements,  (see  307(b)(2).) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Particulate 
matter.  Sulfur  oxides.  Incorporation  by 
reference. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
South  Dakota  was  approved  by  the  Director 
of  the  Federal  Register  on  }uly  1, 1982. 

Date:  August  18, 1988. 

Lee  M.  Thomas, 

Administrator. 

Part  52  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52--{  AMENDED] 

Subpart  QCP-South  Dakota 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

2.  Section  52.2170  is  amended  by 
adding  paragraph  (c)(ll)  to  read  as 
follows: 

§  52.2170  Identification  of  plan. 
***** 

(c)  *  *  * 

(11)  On  January  28, 1988,  the  Governor 
submitted  a  plan  revision  (1)  updating 
citations  to  Federal  regulations  in  the 
South  Dakota  air  pollution  control 
regulations  (Administrative  Rules  of 
South  Dakota  74:26),  (2)  adopting  new 
ambient  air  quality  standards  for 
particulates  (PMio),  (3)  revising  the  State 


administrative  procedures  for  handling 
permit  hearings  and  contested  cases, 
and  (4)  correcting  deficiencies  in  the 
stack  height  regulations. 

(i)  Incorporation  by  reference 

(A)  Revisions  to  the  Administrative 
Rules  of  South  Dakota  (ARSD) 
74:26:01:12,  ARSD  74:26:01:35,  ARSD 
74:26:01:37,  ARSD  74:26:01:64,  ARSD 
74:26:08  through  ARSD  74:26:23, 
inclusive,  and  addition  of  a  new  section, 
ARSD  74:26:02:35,  were  revised  through 
November  24, 1987. 

3.  Add  a  new  §  52.2180. 

§  52.2180  Stack  height  regulations. 

The  State  of  South  Dakota  has 
committed  to  revise  its  stack  height 
regulations  should  EPA  complete 
rulemaking  to  respond  to  the  decision  in 
NRDC  V.  Thomas,  838  F.2d  1224  (DC  Cir. 
1988).  In  a  letter  to  Douglas  M.  Skie, 

EPA,  dated  May  11, 1988,  Joel  C.  Smith, 
Administrator,  Office  of  Air  Quality  and 
Solid  Waste,  stated: 

•••  *  *  gj.g  submitting  this  letter  to 
allow  EPA  to  continue  to  process  our  current 
SIP  submittal  with  the  understanding  that  if 
EPA's  response  to  the  NRDC  remand 
modifies  the  July  8, 1985  regulations,  EPA  will 
notify  the  State  of  the  rules  that  must  be 
changed  to  comport  with  the  EPA’s  modified 
requirements.  The  State  of  South  Dakota 
agrees  to  make  the  appropriate  changes.” 

(FR  Doc.  88-19165  Filed  9-1-88;  8:45  am) 
BILUNG  COOC  6560-50-M 
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40  CFR  Parts  260, 264,  265,  and  270 

Hazardous  Waste  Management 
System;  Standards  for  Hazardous 
Waste  Storage  and  Treatment  Tank 
Systems 

agency:  U.S.  Environmental  Protection 
Agency. 

action:  Final  rule. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  today 
providing  an  interpretation  of  certain 
terms  and  provisions,  and  correcting 
typographical  and  other  errors,  that 
originally  appeared  in  the  revised  final 
standards  for  hazardous  waste  tank 
systems  (51  FR  25422,  July  14, 1986). 
These  interpretations  and  amendments 
are  being  made  in  response  to  litigation 
and  numerous  inquiries  that  the  Agency 
has  received  on  certain  aspects  of  the 
final  rule. 

EFFECTIVE  DATE:  September  2, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  RCRA/Superfund  Hotline,  (800)  424- 
9346  (in  Washington,  DC,  call  (202)  382- 
3000)),  or  William  J.  Kline,  (202)  38^ 
7917,  Office  of  Solid  Waste  (OS-322), 


U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington,  DC 
20460. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background 

II.  Discussion  of  Issues  Requiring 

Interpretation 

A.  Scope  of  the  Exemptions  for 
Wastewater  Treatment/Elementary 
Neutralization  Tank  Systems 

1.  Effect  of  Revised  Tank  System  Standards 
on  Wastewater  Treatment/Elementary 
Neutralization  Units 

2.  Clarification  of  “Wastewater  Treatment 
Unit" 

B.  Issues  Regarding  the  Secondary 
Containment  Requirements 

1.  Welded  Flanges 

2.  Applicability  of  Exemption  for  Certain 
Types  of  Joints  and  Connections 

a.  Hastic  Piping  Connections 

b.  Tubing  Connections 

i.  Soldered  and  Brazed  Joints 

ii.  Compression  Fittings 

iii.  Flared-Fitting  Joints 

3.  Exemption  of  Aboveground  Sealless 
Valves 

4.  Extent  of  Required  Leak  Detection 

5.  Requirements  for  Concrete  Liners 

6.  Secondary  Containment  of  Pressurized 
Piping  with  Automatic  Shut-off  Devices 

C.  Application  of  Immediate  Response 
Exemption  to  Sumps 

III.  Correction  of  Typographical  Errors 

IV.  Compliance  with  Admimstrative 
Procedure  Act  Requirements 

I.  Backgroimd 

On  July  14, 1986,  EPA  issued  a  final 
rule  that  revised  the  standards  for 
hazardous  waste  storage  and  treatment 
tank  systems  (51  FR  25422).  Since  then, 
the  Agency  has  received  requests  for 
interpretation  of  a  number  of  terms  or 
provisions  of  the  final  rule,  and  has 
found  several  typographical  errors  in  the 
rule.  In  addition,  the  revised  tank 
system  standards  were  challenged  by 
industry  petitioners  in  Edison  Electric 
Institute  (EEI).  et  al  v.  U.S.  EPA,  No.  86- 
1549  (D.C.  Circuit).  This  notice  provides 
additional  interpretation  and 
clarification  of  the  final  rule,  both  in 
response  to  public  inquiry  and  in 
settlement  of  the  EEI  litigation.  This 
notice  also  corrects  a  number  of 
typographical  errors. 

II.  Discussion  of  Issues  Requiring 
Interpretation 

Three  major  areas  of  the  final  rule 
require  further  clarification:  (1)  'The 
exemptions  for  wastewater  treatment 
systems  and  elementary  neutralization 
tank  systems,  (2)  issues  concerning 
secondary  containment  requirements, 
and  (3)  the  applicability  of  the 
immediate  response  exemption  under  40 
CFR  265.1(c)(ll)  and  270.1(c)(3). 
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A.  Scope  of  the  Exemptions  for 
Wastewater  Treatment/Elementary 
Neutralization  Tank  Systems 

1.  Effect  of  Revised  Tank  System 
Standards  on  Wastewater  Treatment/ 
Elementary  Neutralization  Units 

On  November  17, 1980,  EPA 
promulgated  an  amendment  to  the  ' 
hazardous  waste  standards  that 
suspended  applicability  of  the 
requirements  in  40  CFR  Parts  122  (now 
codiHed  in  Part  270],  264,  and  265  to 
owners  and  operators  of  wastewater 
treatment  tanks  and  elementary 
neutralization  tanks  (45  FR  76074). 

In  the  July  14, 1986,  revised  standards 
for  haza^ous  waste  tank  systems  (51 
FR  25422),  the  Agency,  in  response  to 
evidence  indicating  a  high  incidence  of 
failures  in  piping  and  other  equipment 
ancillary  to  tanks,  made  a  special  effort 
to  focus  on  the  proper  management  of 
such  equipment.  Thus,  all  equipment 
that  is  ancillary  to  the  tank  and  used  "to 
distribute,  meter,  or  control  the  flow  of 
hazardous  waste  from  its  point  of 
generation  to  a  storage  or  treatment 
tank(s],  between  hazardous  waste 
storage  and  treatment  tanks  to  a  point  of 
disposal  on-site,  or  to  a  point  of 
shipment  for  disposal  off-site"  was 
made  subject  to  the  revised  standards 
(see  definition  of  "ancillary  equipment", 
40  CFR  260.10).  EPA  used  the  term  "tank 
system”  to  emphasize  that  both  the  tank 
and  its  ancillary  equipment  must  be 
managed  in  accordance  with  the  revised 
standards.  EPA  has  received  several 
inquiries  regarding  the  extent  to  which 
the  term  "tank  system”  might  result  in 
previously  exempt  wastewater 
t>^atment/neutralization  tanks  being 
regulated  by  the  revised  hazardous 
waste  tank  system  standards. 

In  the  July  14, 1986,  rulemaking,  the 
Agency  had  no  intention  of  altering  the 
scope  of  the  November  17, 1980, 
exemption  for  such  units  as  provided 
under  40  CFR  264.1(g)(6),  265.1(c)(10), 
and  270.1(c)(2)(v)  by  subjecting  ^e 
ancillary  equipment  of  such  exempt 
tanks  to  regulation.  EPA  attempted  to 
make  this  point  clear  in  the  preamble  of 
the  revised  standards  (see  51  FR  25462). 
However,  numerous  parties  believe  the 
preamble  language  is  still  ambiguous. 
This  ambiguity  was  also  an  issue  in  the 
EEI  litigation.  To  add  to  the  confusion  of 
the  status  of  these  exemptions,  EPA 
inadvertently  neglected  to  amend  the  40 
CFR  260.10  definitions  of  "elementary 
neutralization  unit”  and  "wastewater 
treatment  unit”  to  reflect  the  Agency’s 
intent  to  address  hazardous  waste  tank 
systems,  rather  than  simply  hazardous 
waste  tanks.  In  this  notice,  EPA  corrects 
this  oversight. 


In  order  to  remove  any  remaining 
ambiguity  over  this  issue,  EPA  is  today 
amending  the  wastewater  treatment  and 
elementary  neutralization  unit 
definitions  to  clarify  that  the  exemptions 
apply  to  the  tank  systems,  not  just  the 
tank.  The  only  additional  equipment 
intended  to  be  covered  under  the 
revised  standards  was  ancillary 
equipment  that  Is  associated  with  a 
regulated  hazardous  waste  storage  or 
treatment  tank. 

Thus,  if  a  wastewater  treatment  or 
elementary  neutralization  unit  is  not 
subject  to  the  RCRA  Subtitle  C 
hazardous  waste  management 
standards,  the  ancillary  equipment 
connected  to  the  exempted  unit  is 
likewise  not  subject  to  the  Subtitle  C 
standards.  Similarly,  the  exemptions 
apply  to  sumps  that  meet  the  definition 
of  a  tank  in  40  CFR  260.10  and  that  are 
used  for  the  purpose  of  conveying 
hazardous  wastewater  to  an  exempted 
wastewater  treatment  or  elementary 
neutralization  unit  (including 
conveyance  by  way  of  intermediate 
sumps,  tanks,  and  holding  ponds)  since 
such  sumps  are  ancillary  equipment  to 
the  exempted  tanks.  Also,  the  revised 
hazardous  waste  tank  system  standards 
do  not  apply  to  ancillary  equipment  that 
is  associated  with  hazardous  waste 
management  units  other  than  storage  or 
treatment  tanks  (eg.,  surface 
impoundments). 

2.  Clarification  of  "Wastewater 
Treatment  Unit” 

One  of  the  conditions  under  40  CFR 
260.10  for  qualifying  as  a  wastewater 
treatment  unit  is  that  the  unit  must  be 
part  of  a  wastewater  treatment  facility 
that  is  subject  to  regulation  under  either 
section  402  or  section  307(b)  of  the 
Clean  Water  Act.  EPA  has  received 
numerous  inquiries  regarding  the 
meaning  of  the  term  "wastewater 
treatment  facility.” 

Based  on  EPA’s  property-boundary 
interpretation  of  the  term  "facility” 
under  RCRA  and  the  purpose  of  the 
exemption,  which  is  to  exclude  tank 
systems  subject  to  regulation  under  the 
Clean  Water  Act,  it  is  EPA’s  position 
that  in  order  for  a  wastewater  treatment 
unit  to  be  covered  by  the  exemption,  it 
must  be  part  of  an  on-site  wastewater 
treatment  facility.  Accordingly,  any 
hazardous  waste  tank  system  that  is 
used  to  store  or  treat  the  wastewater 
that  is  managed  at  an  on-site 
wastewater  treatment  facility  with  an 
National  Pollution  Discharge 
Elimination  System  (NPDES)  permit  or 
that  discharges  to  a  Publicly  Owned 
Treatment  Works  (POTW),  is  exempt 
from  the  RCRA  regulations.  Whether  the 
wastewater  is  conveyed  from  the  tank 


system  directly  to  the  treatment  unit  or 
indirectly  by  way  of  intermediate 
sumps,  tanks  or  holding  ponds  does  not 
affect  the  applicability  of  the  exemption. 
For  example,  this  exemption  would 
apply  if  a  sump  is  used  to  collect  the 
rinse  from  periodic  cleaning  of  utility 
boilers  and  this  wastewater  is  then 
conveyed  to  a  wastewater  treatment 
unit  at  the  same  facility.  Also,  the  means 
of  conveyance  of  the  waste  between 
storage  and  treatment  does  not  affect 
the  applicability  of  this  exemption.  The 
applicability  of  the  exemption  does  not 
depend  on  whether  the  wastewater  is 
piped  or  trucked,  or  conveyed  in  any 
other  manner  to  the  wastewater 
treatment  facility  within  the  boundaries 
of  the  facility  generating  the 
wastewater.  Likewise,  the  applicability 
of  the  exemption  does  not  depend  on 
whether  the  on-site  wastewater 
treatment  facility  also  treats  wastewater 
generated  off-site. 

However,  any  tank  system  that  was 
employed  in  managing  wastewater  at  a 
facility  prior  to  its  off-site  transfer  to 
another  location,  whether  or  not  the  off¬ 
site  location  includes  an  NPDES 
permitted  wastewater  treatment  facility, 
or  a  facility  that  discharges  to  a  POTW 
sewer  system,  is  not  covered  by  this 
exemption. 

EPA  intends  that  this  exemption  apply 
to  any  tank  system  that  manages 
hazardous  wastewater  and  is  dedicated 
for  use  with  an  on-site  wastewater 
treatment  facility.  However,  if  a  tank 
system,  in  addition  to  being  used  in 
conjunction  with  an  on-site  wastewater 
treatment  facility,  is  used  on  a  routine  or 
occasional  basis  to  store  or  treat  a 
hazardous  wastewater  prior  to  shipment 
off-site  for  treatment,  storage,  or 
disposal,  it  is  not  covered  by  this 
exemption.  Unless  the  tank  system 
otherwise  qualifies  for  some  other 
exemption,  it  would  be  subject  to  the 
revised  standards  for  hazardous  waste 
tank  systems. 

A  final  clarification  of  this  exemption 
concerns  an  on-site  wastewater 
treatment  facility  that  has  no  discharge 
to  surface  water.  As  previously  stated  in 
45  FR  76078  (November  17, 1980).  the 
wastewater  fieatment  unit  exemption  is 
intended  to  cover  only  tank  systems  that 
are  part  of  a  wastewater  treatment 
facility  that  (1)  produces  a  treated 
wastewater  effluent  which  is  discharged 
into  surface  waters  or  into  a  POTW 
sewer  system  and  therefore  is  subject  to 
the  NPDES  or  pretreatment 
requirements  of  the  Clean  Water  Act,  or 
(2)  produces  no  treated  wastewater 
effluent  as  a  direct  result  of  such 
requirements.  This  exemption  is  not 
intended  to  apply  to  wastewater 
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treatment  units  that  are  not  required  to 
obtain  an  NPDES  permit  because  they 
do  not  discharge  treated  effluent. 

B.  Issues  Regarding  Secondary 
Containment  Requirements 

The  Agency  has  also  received 
numerous  requests  for  interpretation  of 
the  regulatory  provisions  concerning  the 
secondary  containment  requirements. 

The  areas  of  confusion  include;  the 
meaning  of  welded  flanges,  the 
exemption  for  certain  types  of  joints  and 
connections,  the  exemption  of  above¬ 
ground  sealless  valves,  the  extent  of 
required  leak  detection  for  concrete 
liners,  and  the  secondary  containment  of 
pressurized  piping  with  automatic  shut¬ 
off  devices. 

1.  Welded  Flanges 

The  primary  purpose  of  a  flange  is  to 
enable  connection  of  piping  to  vessels, 
pumps,  valves,  and  other  equipment.  A 
flange  connection  provides  an  easy 
means  of  removing  equipment  from  the 
pipe  system  for  inspection,  maintenance, 
repair,  or  replacement.  Like  other  piping 
connections,  flanges  can  be  joined  to 
piping  by  two  basic  techniques: 
threaded  joints  or  metallurgical  bonds 
(e.g.,  welds).  If  a  piece  of  equipment  is 
connected  to  piping  by  a  threaded  joint, 
it  may  be  difficult  to  remove  the 
equipment  without  disassembly  of  a 
portion  of  the  piping  system  or  without 
loosening  other  pipe-threaded 
connections.  If  the  equipment  is  welded 
to  the  pipe,  the  pipe  must  be  cut  to 
remove  the  equipment.  In  contrast, 
equipment  joined  together  with  flanged 
connections  can  be  easily  removed  by 
imbolting  the  flanges. 

In  §§  264.193(f)  and  265.193(f)  of  the 
revised  hazardous  waste  tank  system 
standards,  EPA  exempted  welded 
flanges  from  the  requirement  to  have 
secondary  containment  as  long  as  the 
flanges  were  visually  inspected  on  a 
daily  basis.  Numerous  questions  have 
been  raised  as  to  the  intended  meaning 
of  the  term  “welded  flange”  because 
EPA  did  not  define  this  term  in  the  July 
14, 1986,  final  rules.  Apparently,  several 
different  meanings  can  be  attributed  to 
the  term. 

A  term  typically  used  in  national 
piping  codes,  “welded  flange”  refers  to 
welding  only  the  piping  to  the  flange. 

The  flange-to-flange  seal  is  achieved  by 
mechanical  seals,  such  as  gaskets  and  o- 
rings.  The  flanges  are  usually  held 
together  by  bolts.  For  a  perfect  seal,  the 
bolt  holes  would  have  to  be  eliminated, 
and  a  circumferential  weld  made  at  the 
flange-to-flange  joint.  However,  EPA  is 
not  aware  of  any  national  standards  or 
codes  that  discuss  this  type  of  weld. 
And,  most  important,  such  a  weld  would 


defeat  the  purpose  of  the  flange — i.e.,  to 
allow  easy  coupling  and  uncoupling  of 
equipment  from  the  piping  system. 

In  exempting  welded  flanges  from 
secondary  containment,  EPA  intended 
to  discourage  the  use  of  threaded  joints, 
which  EPA  believes  are  susceptible  to 
more  frequent  and  larger  quantities  of 
releases  than  welded  flanges.  Threaded 
joints  are  used  in  metals  where  the 
walls  are  thick  enough  to  withstand 
considerable  pressure  and  corrosion 
after  reduction  in  thickness  due  to 
threading.  Threading  is  not  a  precise 
machining  operation,  and  flller  materials 
such  as  “pipe  dope”  are  necessary  to 
block  the  spiral  leakage  path. 

Several  characteristics  of  threaded 
joints  make  them  more  susceptible  to 
leakage  than  welded  flanges.  Threads 
notch  the  pipe  and  reduce  its  strength 
and  fatigue  resistance.  Enlargement  and 
contraction  of  the  flow  passage  at 
threaded  joints  creates  turbulence.  Thus, 
corrosion  and  erosion  may  be 
aggravated  at  the  point  where  a  pipe  has 
already  been  thinned  by  threading.  The 
tendency  of  pipe  wrenches  to  crush 
pipes  and  fittings  limits  the  torque 
available  for  tightening  threaded  joints 
thereby  possibly  excluding  the 
necessary  amount  of  tightening.  For  low- 
pressure  systems,  a  sli^t  rotation  in  the 
joint  may  be  used  to  impart  flexibility  to 
the  system,  but  this  same  rotation  may 
cause  leaks  to  develop  in  higher- 
pressure  systems.  In  some  metals, 
galling  (i.e.,  a  wearing  down)  occurs 
when  tlmeaded  joints  are  disassembled. 

Flanged  joints  come  in  a  wide  variety 
of  types  and  facings.  Welded-neck 
flanges  provide  joints  as  strong  as  the 
pipe  under  all  types  of  static  and  cyclic 
loading.  Slip-on,  socket-weld,  and  lap- 
joint  flanges  provide  joints  as  strong  as 
the  pipe  under  static  loading  but  have 
lower  resistance  to  cyclic  stresses. 

EPA  realizes  that  flanged  connections 
cannot  be  considered  equivalent  to  an 
all-welded  pipe  system  without  flanges 
and  will,  therefore,  pose  a  potential  leak 
source.  However,  welded  flanges 
eliminate,  in  EPA's  opinion,  the  point  of 
most  probable  leakage — i.e.,  the 
threaded  pipe  connection  to  the  flange. 
With  respect  to  potential  leakage, 
flanges  are  superior  to  threaded 
connections  because  of  the  higher 
quality  and  more  consistent 
workmanship  and  supervision 
associated  with  flange  assembly  and 
because  of  the  inherent  problems  with 
threaded  joints  discussed  above.  While 
the  flange-to-flange  seals  can  leak,  the 
occurrence  of  leakage  from  flanges  is 
much  lower  than  from  threaded  joints 
due  to  the  larger  seal  surface  area  for 
the  flange  joint  (a  large  surface  on 
flange  face  versus  a  few  sealing  threads 


in  the  threaded  connection).  Also,  with 
proper  selection  of  bolt  materials  and 
washers,  the  mechanical  seal  can  be 
kept  under  continuous  compressive 
force,  whereas  the  threaded  joint  relies 
on  thread  sealing  compound  to 
compensate  for  the  contraction  and 
expansion  of  the  threaded  joint.  In  any 
case,  if  a  leak  does  occur  in  the 
mechanical  seal  it  can  be  easily 
detected  visually  and  corrected 
immediately. 

Weld-neck  and  lap-joint  flanges  are 
preferable  to  socket-weld  and  slip-on 
flanges  because  they  provide  the 
greatest  resistance  to  static  stress. 
Socket-weld  and  slip-on  flanges  provide 
a  lesser  degree  of  structural  integrity 
because  the  welds  may  eventually 
weaken,  particularly  from  cyclical  stress 
(vibration,  hammering,  opening/closing 
of  valves,  etc.).  Nevertheless,  EPA 
believes  that  any  of  these  welded 
flanges,  if  properly  specified,  installed, 
inspected,  and  maintained  in 
accordance  with  American  National 
Standards  Institute  (ANSI),  American 
Society  for  Testing  and  Materials 
(ASTM),  and  other  piping  component 
standards,  and  if  properly  managed  in 
compliance  with  the  revised  hazardous 
waste  tank  system  standards  (e.g., 
compatibility,  design  certiflcation, 
installation  certification,  inspections, 
and  response  to  leak/spills),  should 
pose  a  very  low  risk  of  leakage.  For 
example,  a  properly  designed  piping 
system  should  take  cyclical  loading  into 
account  and  use  pulsation  dampers,  flex 
joints,  expansion  joints,  etc.,  to 
eliminate  or  substantially  minimize  the 
effect  of  cyclical  stresses.  Thus,  as 
specifled  on  the  revised  tank  system 
rules,  the  Agency  believes  secondary 
containment  is  not  necessary  for 
aboveground  welded  flanges  (i.e., 
welded  at  the  joint  of  the  pipe  to  the 
flange)  that  are  visually  inspected  on  a 
daily  basis.  For  the  purpose  of 
§§  264.193(f)  and  265.193(f)  EPA 
interprets  the  term  “Welded  flange”  to 
mean  weld-neck,  lap-joint,  slip-on,  and 
socket-weld  flanges. 

2.  Applicability  of  Exemption  for  Certain 
Types  of  Joints  and  Connections 

Since  promulgation  of  the  revised  tank 
system  standards,  EPA  has  received 
numerous  inquiries  regarding  the 
intended  scope  of  the  exemption  from 
secondary  containment  for  welded 
joints  and  welded  coimections.  For 
example,  inquirers  have  requested 
clariflcation  on  the  applicability  of  this 
exemption  to  plastic  piping  coimections, 
and  compression,  soldered/brazed  and 
other  tubing  connections. 
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A  wide  diversity  of  joints/connections 
can  be  used  in  the  construction  of  a 
hazardous  waste  tank  system. 
Considering  the  broad  spectrum  of 
reliability  diat  can  be  expected  of  the 
joint/  connection,  given  such  variables 
as  material  of  construction,  method  of 
joining,  quality  control  of  joint/ 
connection  assembly,  etc.,  the  issue  is 
which  types  of  joints/connections  are 
sufficiently  “welded"  so  as  to  be  exempt 
from  the  requirement  of  secon  dary 
containment. 

In  general,  and  as  previou.oly 
discussed,  one  of  EPA’s  main  concerns 
lies  with  threaded  fittings  and  joints.  As 
explained  below,  fittings  and  joints  that 
avoid  the  inherent  problems  associated 
with  threaded  fittings  and  joints,  and 
that  thereby  provide  a  more  reliable 
connection,  are  the  types  of  fittings  and 
joints  most  likely  to  be  considered 
“welded”  (that  is  to  say,  permanently 
joined  in  such  a  fashion  as  to  be 
comparable  to  welding  in  reliability) 
and  thus  eligible  for  exemption  from  the 
secondary  containment  requirement. 

This  exemption  is  only  applicable  to 
aboveground  piping  systems  that  are 
visually  inspected  on  a  daily  basis. 

a.  Plastic  piping  connections.  Plastic 
pipe  and  fittings  may  be  joined  by  a 
solvent-cement,  by  heat  fusion,  or  by  a 
mechanical  device  such  as  threads  or  a 
ring  seal.  A  brief  description  of  each 
type  of  joint  is  given  below: 

•  Solvent  cement  softens  the  surfaces 
of  the  components,  which  then  solidify 
as  the  solvent  evaporates. 

•  With  heat  fusion,  the  surfaces  are 
heated  with  special  tools  until  they  have 
softened.  When  engaged,  the  softened 
surfaces  flow  together,  forming  a  joint  as 
the  material  cools.  There  are  three  basic 
types  of  heat-fused  joints:  butt  fused, 
socket  or  insert  fused,  and  saddle  fused. 

•  Mechanical  means  or  devices  can 
be  used  to  develop  a  pressure  seal. 
Types  of  mechanical  joints  include 
threaded  joint,  compression  gasket  joint, 
compression  fitting  joint,  clamped 
insert-fitting  joint,  bell-and-spigot  gasket 
or  push-on  joint,  flanged  joint,  and  flare 
joint. 

Of  all  the  joining  techniques,  solvent¬ 
cementing  and  heat  fusion  can  be 
considered  equivalent  to  welding  in 
metal  pipe  systems.  In  both  cases,  the 
plastic  is  melted  or  “welded”  together. 
The  choice  of  the  particular  bonding 
depends  on  the  type  of  plastic. 
Polyvinylchloride  (PVC)  and  chlorinated 
polyvinylchloride  (CVPC)  pipes  are 
solvent  cemented,  but  polyvinylidene 
fluoride  (PVDF)  and  polypropylene  (PP) 
pipes  require  heat  fusion,  since  they  are 
not  susceptible  to  solvent  cementing.  As 
with  all  joining  techniques,  the  leak 
characteristics  depend  on  the  quality  of 


workmanship  involved.  If  the  plastic 
components  are  properly  joined,  the  risk 
of  leakage  should  be  the  same  as  that  of 
welded  pipe. 

According  to  ASTM  standards,  the 
pressure  rating  of  solvent-cemented 
joints,  properly  fabricated,  is  equivalent 
to  the  pressure  rating  for  the  original 
pipe,  after  a  reasonable  time  has  been 
allowed  for  the  joint  to  cure.  The 
pressure  rating  of  well-made,  heat-fused 
joints  is  the  same  as  the  pressure  rating 
for  the  original  pipe  after  the  material  in 
the  joint  has  cooled  to  the  pipe 
temperature. 

However,  EPA  notes  that  care  must  be 
taken  in  the  selection  and  application  of 
a  particular  plastic  pipe.  The  pipe  must 
be  suitable  for  the  internal  fluid  and  the 
external  conditions.  For  example,  some 
pipes  may  need  to  be  wrapped  to 
prevent  stress  cracking  from  ultraviolet 
light. 

Flared-tube  joints,  insert  fittings,  and 
threaded  joints  are  not  as  reliable  as 
heat  fusion  and  solvent-cement  joining 
techniques  and  have  a  greater  incidence 
of  leaks  than  do  the  welded  pipes.  Of 
these,  threaded  joints  have  die  greatest 
likelihood  of  leaking,  insert  fittings  the 
next  greatest,  and  flared-tube  joints  the 
least  likelihood  of  the  three. 

Depending  on  the  type  of  material 
and/or  the  manufacturer,  certain  joining 
devices  may  lower  the  maximum 
pressure  rating  of  the  piping  system. 
Typically,  threaded  and  mechanical 
joints  of  particular  plastics  may  lower 
the  maximum  pressure  rating  (of  the 
pipe  joined)  by  as  much  as  50  percent. 

Given  this  information,  EPA  is 
convinced  that  solvent-cemented  and 
heat-fiised  connections  in  plastic  piping 
systems  are  analogous  to  welded 
metallic  connections  and  should  thus  be 
considered  “welded”  for  purposes  of  the 
exemption  fitim  secondary  containment 
requirements  under  40  CFR  264.193  and 
265.193.  Mechanical  joints,  however, 
would  need  secondary  containment. 

The  methods  used  to  join  plastic  pipes 
and  fittings  depend  on  the  tj^e  of 
plastic(s)  being  joined.  Applicable 
ASTM  practices  should  be  consulted  to 
ensure  that  the  method  used  is 
compatible  with  the  materials  being 
joined.  In  addition,  the 
recommendations  of  the  manufactiuer 
should  be  considered  when  determining 
which  method  and  the  details  of  the 
procedure  to  be  used. 

The  ASTM  standards  provide 
specifications,  test  methods,  practices, 
and  guides  for  plastic  pipes  and  fittings 
made  fit)m  these  plastics.  Plastic  pipes 
and  fittings  made  from  several  other 
types  of  plastic — ^most  notably 
polypropylene  (PP)  and  poly(vinylidene 
fluoride)(PVDF) — are  commonly 


available  in  a  wide  variety  of  sizes. 
However,  they  are  not  covered  as  such 
by  ASTM  specifications. 

b.  Tubing  connections.  Since 
promulgation  of  the  revised  standards 
for  hazardous  waste  tank  systems,  the 
Agency  has  received  munerous 
questions  concerning  the  equivalence  of 
tubing  components  to  all-welded  piping. 
These  components,  used  in  making 
connections  to  valves,  instruments, 
pressure  gauges,  and  other  ancillary 
devices,  employ  soldered  and  brazed 
joints,  compression-fittings,  and  flared- 
fitting  joints. 

EPA  does  not  have  sufficient 
information  to  determine  that  these 
types  of  connections  are  equivalent  to 
“welding”  and  thus  is  not  exempting 
these  connections  from  the  requirement 
of  secondary  containment.  The  Agency 
believes  that  further  consideration  of  an 
exemption  for  these  connections  is 
necessary  and  welcomes  any  data  that 
addresses  the  reliability  of  these 
cormections. 

i.  Soldered  and  brazed  joints. 

Soldering  is  a  metal-joining  process 
wherein  a  nonferrous  alloy  is  heated  to 
a  suitable  temperature  and  fused  to  the 
metals  being  joined.  The  filler  metal 
(solder)  is  distributed  between  closely 
fitted  surfaces  of  the  joint  by  capillary 
attraction.  In  general,  solders  are  lead- 
tin  alloys  and  may  contain  antimony, 
bismuth,  and  other  elements. 

Soldered  joints  are  most  widely  used 
in  pipe  or  tubing  sizes  2  inches  and 
smaller  where  ^e  heat  requirements  are 
less  burdensome.  Properly  made,  the 
joints  are  completely  impervious. 
Soldered  joints  should  not  be  used  in 
areas  where  plant  fires  are  likely 
because  exposure  to  fire  rapidly  and 
completely  melts  the  joints.  Nor  should 
they  be  used  where  the  pipe  contains 
flammable  or  toxic  fluids  or  where  the 
piping  is  subject  to  thermal  shock  or 
mechanical  vibrations. 

Brazing  is  a  metal-joining  process 
wherein  a  nonferrous  metal  is  heated  to 
a  suitable  temperature  and  fused  to  the 
metals  being  joined.  The  filler  metal  is 
distributed  between  the  closely  fitted 
surfaces  of  the  joint  by  capillary 
attraction. 

Silver-brazed  joints  are  similar  to 
soldered  joints,  except  they  require  a 
temperature  of  about  1100°F  for  fusion  to 
occur.  Silver-brazed  joints  are  used 
where  temperature  or  the  combination 
of  temperature  and  pressure  is  beyond 
the  range  of  soldered  joints.  They  are 
also  more  reliable  in  ^e  event  of  plant 
fires  and  are  more  resistant  to  vibration. 

Braze  welding  is  a  welding  process 
using  a  nonferrous  filler  metal  having  a 
melting  point  below  that  of  the  base 
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metals,  but  above  800  "F  (427  "C).  The 
filler  metal  is  not  distributed  in  the  joint 
by  capillary  attraction. 

EPA  believes  that  soldered  and 
brazed  fittings  are  not  equivalent  to 
welded  piping.  Regardless  of  how  well 
these  joints  are  made,  they  will  continue 
to  be  a  greater  source  of  leakage  than  a 
welded  connection,  which  has  the 
strength  of  the  pipe  itself.  However,  if 
installed  properly  and  within  their 
design  limitations,  EPA  believes  that 
these  joints  have  a  very  low  risk  of 
leakage.  If  a  leak  does  occur,  it  should 
be  visually  detected  in  most 
circumstances,  and  tubing  normally  has 
a  piping  take-off  valve  for  isolation. 
Tubing  also  generally  has  small  bores  so 
leaks  will  normally  be  minor,  except  in 
high-pressure  service. 

Although  the  Agency  acknowledges 
that  these  types  of  connections  are 
somewhat  less  reliable  than  a  welded 
connection,  EPA  believes  that  the 
combination  of  a  relatively  low  risk  of 
leakage,  the  required  compliance  with 
standards  for  proper  design,  installation, 
and  inspection,  and  the  impracticality  of 
designing  secondary  containment  for 
such  connections  may  make  a 
reasonable  case  for  exempting  these 
connections  from  the  requirement  for 
secondary  containment.  The  Agency  is 
continuing  to  study  this  issue  and  may 
amend  the  regulations  in  the  future  to 
provide  such  an  exemption  for  these 
connections. 

ii.  Compression  Fittings.  A 
compression  fitting  can  be  an  integral 
part  of  a  tank  system  component  (e.g., 
the  fitting  is  built  into  the  valve  or 
pressure  gauge],  or  it  can  be  a  separate 
piece  that  is  threaded  to  the  component. 
These  fittings  are  used  where  the  tubing 
has  too  high  a  ratio  of  wall  thickness  to 
diameter  for  flaring  or  where  the  tubing 
lacks  sufficient  ductility  for  flaring.  The 
seal  is  made  by  a  ferrule  ring  that  is 
slipped  over  the  end  of  the  tube  and 
compressed  onto  the  tube  by  a 
compression  nut  on  the  fitting.  The 
ferrule  ring  has  two  sealing  surfaces:  a 
smooth-bore  inner-diameter  surface  that 
is  compressed  onto  the  tube  surface,  and 
a  smooth  conical-shaped  outer-diameter 
surface  that  makes  a  metal-to-metal  seal 
to  a  matching  machined-cone  surface  in 
the  body  or  housing  of  the  compression 
fitting.  The  sleeve  must  be  considerably 
harder  than  the  tubing,  yet  still  ductile 
enough  to  be  diametrically  compressed. 
It  also  must  be  as  resistant  as  the  tubing 
to  corrosion  by  the  fluid  handled. 
Because  the  ferrule  is  under  great 
compression  force,  a  very  tight  seal  is 
obtained.  This  force  is  usually  sufficient 
to  overcome  differences  in  coefficients 
of  thermal  expansion  of  the  materials 


used  for  the  tube  and  fitting,  normal 
vibration,  and  other  factors  that  would 
cause  threaded  joints  to  leak. 

Properly  designed  and  manufactured 
compression  fittings  rarely  leak.  They 
are  used  in  highly  critical  applications, 
such  as  connections  for  fuel  lines  and 
hydraulic  systems  on  aircraft.  Flareless 
compression  fittings  are  used 
extensively  and  can  be  designed  for 
systems  up  to  60,000  pounds  per  square 
inch  gauge  (psig).  The  ANSI  B31.3  Code 
lists  no  restrictions  for  compression 
fittings,  except  that  they  be  safeguarded 
if  used  in  severe  cyclic  conditions. 

Leaks,  when  they  occur,  are  usually 
attributed  to  one  of  the  following 
causes: 

— Dirt  or  debris  trapped  on  the  sealing 
surface; 

— Improper  torqueing  (too  loose  or 
over-tightening]; 

— Wear  or  scoring  ft’om  excessive 
removal  and  reinstallation  of  the 
connection; 

— Damage  from  handling  during 
installation  or  removal;  or 

— ^Excessive  vibrations  or  bending 
moments  at  the  tube-to-fitting  interface. 

EPA  believes  that  compression  fittings 
used  on  metallic  tubing  may  be  nearly 
as  reliable  as  welded  connections.  EPA 
is  considering  amending  the  rules  to 
exempt  metal  tubing  that  uses 
compression  fittings  (but  not  with  a 
threaded  connection  between  the  fitting 
and  device]  firom  the  secondary 
containment  requirement. 

The  Agency  is  convinced,  however, 
that  secondary  containment  should  be 
required  for  plastic  piping  connections 
that  use  compression  fittings.  Although 
plastic  piping  can  be  joined  in  a  manner 
similar  to  compression  fittings  for  metal 
piping,  the  technique  is  substantially 
different.  Since  metals  are  ductile,  the 
ferrule  metal  seal  and  the  tubing  are 
both  actually  compressed  by  the 
compression  nut.  On  the  other  hand, 
plastics  are  not  as  ductile  or  as  strong  as 
metals,  and  a  seal  is  made  by  the  much 
lower  compressive  force  of  an  elastomer 
sealing  ring.  Thus,  EPA  does  not  believe 
that  these  plastic  systems  afford  sealing 
equivalent  to  that  of  solvent-cemented 
or  fused  joints. 

iii.  Flared-fitting  joints.  Flared-fitting 
joints  are  used  for  ductile  tubing  in 
cases  where  the  ratio  of  wall  thickness 
to  the  diameter  is  small  enough  to 
permit  flaring  without  cracking  the 
inside  surface.  The  tubing  must  have  a 
smooth  interior  surface.  A  flared  fitting 
that  employs  a  sleeve  avoids  torsional 
strain  on  the  tubing  and  minimizes 
vibration  fatigue  on  the  flared  portion  of 
the  tubing.  More  labor  is  required  for 
assembly,  but  it  is  more  resistant  to 


temperature  cycling  than  other  tubing 
fittings  and  is  unlikely  to  be  damaged  by 
over-tightening.  For  these  fittings,  less 
control  of  tube  diameter  is  required. 

The  Agency  believes  that  flared-fitting 
joints,  althou^  not  as  reliable  as 
compression  fittings,  still  present  a  low 
risk  of  leakage.  However,  given  the  lack 
of  available  data  on  the  reliability  of 
flared-fitting  joints,  EPA  is  unable  at  this 
time  to  determine  whether  these  joints 
should  be  exempted  fit)m  the 
requirement  of  secondary  containment. 
The  Agency  may  consider  this  issue  in  a 
future  rulemaking. 

3.  Exemption  of  Aboveground  Sealless 
Valves 

As  previously  discussed,  40  CFR 
264.193  and  265.193  of  the  final  rule 
exempt  certain  abovegroimd  piping 
system  components  from  the  secondary 
containment  requirement.  EPA  has 
received  several  inquiries  regarding  an 
apparent  inconsistency  between  the 
discussion  of  these  exemptions  in  the 
preamble  (51  FR  25450,  July  14, 1986]  and 
the  list  of  exemptions  codified  in  40  CFR 
264.193(f](l]-(4]  and  265.193(f](lH4]  (51 
FR  25475  and  25481].  Sealless  pumps  are 
exempted  under  §§  264.193(f]  and 
265.193(f]  because  they  do  not  use 
traditional  packing  materials,  which  are 
a  common  source  of  leakage.  Similarly, 
the  Agency  intended  to  exempt  sealless 
valves,  as  mentioned  in  the  preamble 
discussion,  provided  that  a  welded 
connection  is  used  to  join  the  sealless 
valve  to  the  piping.  However,  the 
regulatory  exemption  refers  to  sealless 
pumps,  but  not  sealless  valves.  Thus, 
today  EPA  is  correcting  its  omission  of 
sealless  valves  fi’om  the  regulatory 
language  of  40  CFR  264.193(f](3]  and 
265.193(f](3]  by  adding  sealless  valves  to 
the  list  of  piping  components  that  need 
not  be  provided  with  secondary 
containment. 

4.  Extent  of  Required  Leak  Detection. 

Sections  264.193(b]  and  265.193(b] 
set  out  the  performance  standards  for 
secondary  containment  systems. 
Additional  details  on  how  to  meet  these 
performance  standards  are  found  in 
§§  264.193(c]  and  265.193(c].  EPA  has 
received  several  inquiries  regarding  the 
intent  of  the  wording  in  40  CFR 
264.193(c](3]  and  265.193(c](3]  which 
states  that  secondary  containment 
systems  must  be: 

Provided  with  a  leak-detection  system  that 
is  designed  and  operated  so  that  it  will  detect 
the  failure  of  either  the  primary  or  secondary 
containment  structure  or  the  presence  of  any 
release  of  hazardous  waste  or  accumulated 
liquid  in  the  secondary  containment  system 
within  24  hours  *  *  *. 
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Numerous  inquirers  took  this 
provision  to  mean  that  the  Agency  was 
intending  that  a  leak  detection 
capability  be  provided  both  within,  and 
external  to,  the  secondary  containment 
structure.  Several  other  inquirers 
requested  clarification  of  whether  the 
Agency  requires  detection  of  failure  of 
either  the  primary  or  secondary 
containment  structures  or  the  presence 
of  any  release,  or  both. 

Under  this  provision,  EPA  intended 
that  the  leak  detection  component  of  a 
secondary  containment  system  promptly 
detect  any  release  from  the  primary 
structure  into  the  secondary 
containment  structure.  EPA  used  the 
wording,  “Provided  with  a  leak 
detection  system  that  is  designed  and 
operated  so  that  it  will  detect  failure  of 
either  the  primary  or  secondary 
containment  structure”,  to  ensure  that 
double-walled  tanks  which  detect 
failure  of  either  the  primary  or  the 
secondary  containment  structure  (e.g., 
via  loss  of  pressure  in  the  interstitial 
space  between  the  two  walls]  meet  the 
requirements  of  §§  264.193(b)  and 
265.193(b).  This  provision  should  not  be 
interpreted  to  require  leak  detection 
outside  of  the  secondary  containment 
structure  in  order  to  detect  failure  of  the 
secondary  containment  structure. 

5.  Requirements  for  Concrete  Liners 

In  40  CFR  264.193(e)  (1)  and  (2),  and 
265.193(e)  (1)  and  (2),  EPA  promulgated 
standards  appUcable  to  external  liners 
and  vault  systems.  The  external  liner 
requirements  of  40  CFR  264.193(e)(1)  and 
265.193(e)(1)  address  the  subject  of 
liners  generically.  For  example,  they  do 
not  difrerentiate  between  synthetic 
membrane  liners  and  concrete.  On  the 
other  hand,  the  requirements  for  vault 
systems  under  40  CFR  264.193(e)(2)  and 
265.193(e)(2)  are  applicable  only  to 
concrete. 

However,  EPA  did  not  intend  that 
concrete  used,  for  example,  as  a  base 
and  diking  material  for  secondary 
containment  of  an  aboveground  tank  or 
ongroimd  tank  should  be  subject  to 
requirements  significantly  different  from 
concrete  that  is  used  in  the  construction 
of  a  secondary  containment  vault. 
Certain  of  the  requirements  promulgated 
for  concrete  vaults  are  appropriate  and 
are  intended  to  be  applied  to  situations 
where  concrete  is  us^  in  the 
construction  of  any  secondary 
containment  structures.  Thus,  concrete 
liner  systems  must  also  meet  the  more 
specific  requirements  of  40  CFR 
264.193(e)(2)  (iii)  and  (iv)  and 
265.193(e)(2)  (iii)  and  (iv)  in  order  to 
meet  the  general  performance  standards 
under  40  CFR  264.193(e)(1)  (iii)  and  (iv) 
and  265.193(e)(1)  (iii)  and  (iv),  which 


specify  that  the  liner  system  be  fr«e  of 
cracks  or  gaps  and  designed  to  prevent 
migration  of  the  waste.  Chemical- 
resistant  water  stops  at  all  joints,  as 
specified  in  40  CFR  264.193(e)(2)(iii)  and 
265.193(e](2)(iii)  are  appropriate  for  any 
concrete  structure  serving  as  a 
secondary  containment  device. 

Likewise,  given  the  relative  permeability 
of  concrete,  the  Agency  believes  that 
most  secondary  containment  concrete 
structures,  vaults  or  otherwise,  will 
require  an  impermeable  coating  or  lining 
that  will  prevent  migration  of  waste  into 
the  concrete  as  specified  in  40  CFR 
264.193(e)(2)(iv)  and  265.193(e)(2)(iv). 
Such  coating  or  lining  must  also  Im 
compatible  with  the  waste(s]  managed 
within  the  secondary  containment 
structure. 

6.  Secondary  Containment  of 
Pressurized  Piping  with  Automatic  Shut- 
Off  Devices. 

EPA  has  received  a  number  of 
questions  regarding  the  exemption  from 
secondary  containment  of  pressurized 
piping  with  automatic  shut-off  devices. 

Under  40  CFR  264.193(f)(4)  and 
26S.193(f)(4),  aboveground  pressurized 
piping  systems  with  automatic  shutoff 
devices  that  are  visually  inspected  on  a 
daily  basis  are  exempt  from  the 
secondary  containment  requirement. 
Furthermore,  this  provision  allows  this 
exemption  even  if  welded  flanges, 
weld^  joints,  welded  connections, 
sealless  valves,  and  sealless  or  magnetic 
coupling  pumps  are  not  used.  However, 
the  Agency  is  reconsidering  this 
exemption.  EPA  may  have  over¬ 
estimated  the  effectiveness  of  automatic 
shut-off  devices.  Although  these  devices 
should  certainly  limit  the  quantity  of 
waste  released  in  case  of  a  substantial 
failure  somewhere  in  the  piping  system 
(e.g.,  pipe  rupture),  they  would  be 
unlikely  to  have  any  effect  on  reducing 
the  number  or  size  of  releases  in  piping 
systems  due  to  small  or  slow  leaks  at 
valves,  connections,  flanges,  etc. 

It  was  not  EPA’s  intent  to  prescribe 
less  importance  to  small  leaks  in 
pressurized  piping  systems.  In  fact,  such 
less-than-major  leaks  would  be  of 
greater  concern  in  pressurized  piping 
systems  compared  to  nonpressurized 
systems  due  to  the  potential  to  release 
larger  quantities  of  hazardous  waste. 

Thus,  the  Agency  believes  that  it  may 
be  prudent  to  require  all  abovegroimd 
piping  systems,  pressurized  as  well  as 
nonpressurized,  and  even  with 
automatic  shut-off  devices,  to  use 
welded  joints,  sealless  valves,  sealless 
or  magnetic  coupling  pumps,  etc.,  in 
order  to  be  exempted  from  the 
secondary  containment  requirement.  In 
fact,  automatic  shut-off  devices  may 


also  need  to  be  welded  so  as  not  to  be  a 
source  of  leakage.  Using  this  approach, 
automatic  shut-off  devices  might  be 
used  to  protect  against  catastrophic 
releases  and  serve  as  a  means  to  limit 
the  size  of  the  secondary  containment 
system(s),  where  needed  rather  than 
serve  as  a  means  for  the  entire  piping 
system  to  be  exempted  from  secondary 
containment  EPA  is  considering 
proposing  such  an  amendment  to  the 
tank  system  standards  in  the  near 
future. 

C.  Extent  of  Cathodic  Protection  for 
Primary  Tanks 

EPA  received  several  inquiries 
regarding  the  intent  of  the  40  CFR 
264.193(e)(3)(ii)  and  265.193(e)(3)(ii). 

That  regulation  specifies  double-walled 
tanks  must  be  “protected,  if  constructed 
of  metal,  from  both  corrosion  of  the 
primary  tank  interior  and  of  the  external 
surface  of  the  outer  shell  *  * 

Apparently,  this  wording  has  been 
interpreted  to  mean  that  cathodic 
protection  must  be  provided  for  the 
interior  surface  of  the  primary  tank.  This 
was  not  EPA’s  intent. 

With  respect  to  the  interior  of  the 
primary  tank,  this  requirement  was 
chiefly  intended  to  address  the 
excessive  or  accelerated  corrosion  of 
the  primary  tank's  interior  surface 
resulting  from  incompatibility  between 
the  tank  construction  material  and  the 
stored  waste(s).  This  provision  thus 
reiterates  the  requirement  found 
elsewhere  in  the  standards  (e.g.,  40  CFR 
264.191(b],  264.192(a)),  that  accelerated 
corrosion  of  the  primary  tank’s  interior 
surfaces  must  be  prevented.  However, 
this  provision  does  not  mandate 
cathodic  protection  of  the  interior 
surface  of  primary  tank  structures. 

D.  Application  of  the  Immediate 
Response  Exemption  to  Sumps 

As  part  of  the  settlement  of  the  EEI 
litigation,  EPA  agreed  to  clarify  the 
applicability  of  the  immediate  response 
exemption  under  40  CFR  264.1(g)(8)  and 
265.1(c)(ll)  to  sumps.  The  July  14, 1986, 
final  rule  discussed  three  types  of  sumps 
that  may  be  regulated  as  tanks  under 
this  revised  rule:  “temporary  tanks,” 
secondary  containment  sumps,  and 
primary  containment  tanks.  With 
respect  to  temporary  tanks,  i.e.,  tanks 
used  for  storage  of  waste  in  response  to 
a  leak  or  spill,  and  other  temporeuy, 
unplanned  occurrences,  the  Agency 
stated  that  no  Subpart  J  standards  were 
applicable  since  such  storage  was 
exempted  from  these  regulatory 
requirements  under  40  CFR  264.1 (g)(8] 
and  265.1(c)(ll)  (51  FR  25445).  Those 
sections  (along  with  40  CFR  270.1(c)(3)) 
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exempt  any  person  from  permitting 
requirements  and  regulatory  standards 
for  “treatment  or  containment  activities 
taken  during  immediate  response 
to  *  *  *  [a]  discharge  of  a  hazardous 
waste”,  except  requirements  concerning 
preparedness  and  emergency 
procedures.  The  purpose  of  the 
exemption  is  to  allow  appropriate 
immediate  response  to  hazardous  waste 
discharges  in  emergency  situations 
where  treatment  or  storage  is  necessary 
but  the  facility  owner  or  operator  would 
not  have  had  sufficient  previous 
warning  to  comply  with  regulatory 
standards  or  obtain  a  RCRA  permit  for 
such  treatment  or  storage  (51  FR  25445, 
July  14, 1986);  (48  FR  2509,  January  19, 
1983).  A  sump  that  may  be  used  to 
collect  hazardous  waste  in  the  event  of 
a  spill,  whether  accidental  or 
intentional,  and  that  is  not  designed  to 
serve  as  a  secondary  containment 
'  structure  for  a  tank  storing  hazardous 
waste,  is  generally  exempt  from 
regulatory  and  permitting  requirements 
so  long  as  it  is  used  to  contain 
hazardous  waste  only  as  an  immediate 
response  to  such  a  spill. 

Sumps  that  serve  as  part  of  a 
secondary  containment  system,  i.e.,  to 
collect  spills  from  a  primary 
containment  vessel  storing  hazardous 
waste,  are  subject  to  all  applicable 
requirements  for  tank  systems  except 
for  the  requirement  to  obtain  secondary 
containment.  (51  FR  25441,  July  14, 1986). 
In  contrast  to  “temporary  tanks”, 
secondary  contaimnent  sumps  and  all 
other  secondary  containment  structures, 
are  specifically  designed  to  serve  as  the 
collection  device  for  spills  of  hazardous 
waste  from  an  adjacent  primary 
containment  vessel. 

Finally,  except  as  noted  in  section 
II.A.  above,  sumps  that  store  hazardous 
waste  as  primary  containment  vessels 
are  subject  to  all  tank  system 
requirements,  including  the  requirement 
to  obtain  secondary  containment  (or  a 
variance).  Primary  containment  sumps 
are  sumps  designed  to  collect  and 
transport  routine  and  systematic 
discharges  of  hazardous  waste  (51  FR 
25441,  July  14, 1986).  Sumps  designed  to 
serve  as  the  storage  for  hazardous 
waste  from  periodic  cleaning  of  utility 
boilers,  for  example,  are  primary 
containment  vessels,  although  as 
explained  above  they  will  still  qualify 
for  an  exemption  from  the  tank  system 
requirements  if  they  are  used  as 
ancillary  equipment  to  an  exempted 
wastewater  treatment  or  elementary 
neutralization  unit  See  Section  II.A. 
supra. 

In  short  upon  consideration  of  40  CFR 
264.1(g)(8)  and  265.1(c)(ll)  and  the 


interrelationship  of  these  provisions 
with  the  July  14, 1986  final  rule,  EPA 
believes  that  some  sumps  may  be 
exempt  from  regulation  under  this 
provision.  This  interpretation  is 
consistent  with  the  preamble  discussion 
of  the  spill  exemption  provision  (48  FR 
2508,  January  19, 1983).  As  explained  in 
that  preamble,  the  purpose  of  the 
provision  was  to  address  emergency 
situations,  whether  due  to  accidental 
discharges  or  to  spills  during  routine 
maintenance  of  equipment,  where  there 
is  no  time  to  comply  with  technical  and 
procedural  requirements  pertaining  to 
storage  and  treatment  of  hazardous 
waste  (48  FR  2509,  January  19, 1983). 

This  rationale  is  inapplicable  to  units 
constructed  for  the  purpose  of 
containing  hazardous  waste  from 
routine  and  systematic  discharges  of 
hazardous  waste  or  designed  to  serve  as 
the  secondary  containment  for  a  tank 
system  treating  or  storing  hazardous 
waste. 

III.  Correction  of  Typographical  Errors 

On  August  15, 1966,  EPA  published  in 
the  Federal  Register  a  notice  of ' 
corrections  to  the  revised  final  tank 
system  standards  (51  FR  29430).  Since 
that  time,  a  number  of  additional 
typographical  or  coding  errors  in  the 
final  rules  or  in  the  notice  of  corrections 
have  been  brought  to  EPA’s  attention. 

Several  coding  errors  were  a  result  of 
EPA’s  omission  on  several  occasions  of 
the  word  “system”  when  the  term  “tank 
system”  as  opposed  to  “tank"  was 
intended  to  be  used.  In  general,  it  is  the 
Agency's  intent  that  both  a  regulated 
hazardous  waste  tank  and  its  ancillary 
equipment  be  subject  to  the  revised 
standards  of  July  14, 1986.  As  such,  EPA 
promulgated  a  definition  of  “tank 
system."  Although  the  Agency  tried  to 
ensure  that  the  term  “tank  system”  was 
incorporated,  wherever  applicable,  into 
the  final  rule,  EPA  apparently 
overlooked  several  situations  where  this 
term  should  have  been  likewise 
inserted.  As  previously  discussed  in 
Section  II.A.1,  the  definition  of 
“elementary  neutralization  unit”  and 
“wastewater  treatment  unit”  should 
have  included  the  term  “tank  system.” 
Likewise,  the  word  “system”  was 
inadvertently  omitted  from  40  CFR 
264.190  and  265.190.  In  these  paragraphs, 
the  exemption  from  secondary 
containment  was  intended  to  apply  to 
any  tank  and  its  ancillary  equipment, 
i.e.,  any  portion  of  the  tank  system, 
situated  inside  a  building  with  an 
impermeable  floor.  In  40  CFR  264.190(b) 
and  265.190(b)  a  different  omission 
occurred.  Although  the  Agency’s  intent 
is  not  to  require  secondary  containment 
of  tank  systems,  including  sumps,  that 


serve  the  purpose  of  secondary 
containment,  EPA  does  intend  that  these 
secondary  containment  systems,  or 
portions  diereof,  must  meet  the  design, 
installation,  and  operation  requirements 
for  a  secondary  containment  system  in 
accordance  with  40  CFR  264.193(b)-(i) 
and  265.193(b)-(i).  It  is  EPA’s  intent  that 
these  units  be  exempted  only  from  40 
CFR  264.193(a)  and  265.193(a),  that,  in 
any  case,  is  redundant  of  the  provision 
requiring  secondary  containment. 

Another  omission  occurred  in  40  CFR 
264.193(f)  and  265.193(f)  in  that  EPA 
neglected  to  include  aboveground 
sexless  valves  under  the  exemption 
from  secondary  containment.  As 
evidenced  in  the  preamble  discussion 
for  the  July  14, 1986  standards  (51  FR 
25450),  it  was  the  Agency’s  intent  that 
the  exemption  be  applicable  to  these 
valves.  A  detailed  discussion  of  this 
omission  is  provided  in  Section  II.B.3. 

EPA,  in  the  process  of  including  tank 
systems  in  the  applicability  section  of 
the  closure  and  post-closure 
requirements  in  Subpart  G  (40  CFR 
265.110),  inadvertentiy  deleted  the 
previously  existing  40  CFR  265.110(b)(2). 
that  addresses  the  applicability  of 
Subpart  G  to  waste  piles  and  surface 
impoundments.  Consistent  with  40  CFR 
264.110,  EPA  is  today  reinstating  this 
provision  in  40  CFR  265.110  and 
renumbering  the  paragraph  as  applied  to 
tank  systems.  Today’s  rule  also 
incorporates  a  conforming  change  into 
40  CFR  264.114  and  265.114.  In  the 
revised  tank  system  standards,  EPA 
promulgated  specific  closure  and  post¬ 
closure  care  requirements  in  40  CFR 
264.197  and  265.197  and  stated  that  tank 
systems  also  must  meet  the 
requirements  of  Subparts  G  and  H, 
unless  otherwise  specified.  EPA 
neglected  to  make  the  cross-reference  in 
40  CFR  264.114  and  265.114  to  allow 
alternate  post-closure  care  for  certain 
tank  systems  as  specified  in  CFR  264.197 
and  265.197. 

Several  typographical  errors  have  also 
been  brought  to  the  Agency’s  attention. 
In  the  first  Note  for  40  CFR  264.196  and 
265.196,  the  reference  to  RCRA  section 
3004(u)  and  3004(w),  respectively,  is  a 
mistake.  The  correct  reference  should  be 
RCRA  section  3004(v).  Another 
typographical  error  appeared  in  40  CFR 
265.201(c)(3)  where  a  wrong  citation  of  a 
paragraph  was  made.  Instead  of 
referri^  to  “40  CFR  265.192(c),”  a 
provision  that  has  nothing  to  do  with  the 
level  of  waste  in  a  tank,  “40  CFR 
265.201(b)(3)  ”  requiring  that  uncovered 
tanks  be  operated  to  ensure  at  least  60 
centimeters  of  freeboard,  should  have 
been  cited.  In  this  notice,  EPA  is  also 
correcting  these  errors. 
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rv.  Compliance  With  Administrative 
Procediue  Act  Requirements 

Section  553(b]  of  the  Administrative 
Procedure  Act  generally  requires 
proposal  of  administrative  rulemakings 
to  receive  public  comment  prior  to 
promulgation.  However,  section  553(b] 
excludes  certain  types  of  rules  from  the 
prior  notice-and-comment  requirement, 
including  interpretative  rules  and  rules 
for  which  public  comment  is 
unnecessary.  Because  today’s  notice 
includes  only  interpretative  statements 
concerning  existing  hazardous  waste 
tank  system  requirements  and  minor 
technical  corrections,  prior  notice  and 
the  solicitation  of  public  comment  on 
this  notice  is  unnecessary. 

List  of  Subjects  in  40  CFR  Parts  260, 264, 
265,  and  270 

Administrative  practice  and 
procedure.  Environmental  protection. 
Hazardous  waste.  Tank  systems.  Waste 
storage  and  treatment.  Water  pollution 
control.  Water  supply. 

Dated:  August  24, 1988. 

J.W.  McGraw, 

Acting  Assistant  Administrator,  Office  of 
Solid  Waste  and  Emergency  Response. 

For  the  reasons  set  out  in  the 
Preamble,  Title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  260— HAZARDOUS  WASTE 
MANAGEMENT  SYSTEM:  GENERAL 

40  CFR  Part  260  is  amended  as 
follows: 

1.  'The  authority  citation  for  Part  260 
continues  to  read  as  follows: 

Authority:  Secs.  1006,  2002(a),  3001  through 
3007,  3010,  3014,  3015,  3017,  3018,  and  3019  of 
the  Solid  Waste  Disposal  Act,  as  amended  by 
the  Resource  Conservation  and  Recovery  Act 
of  1976,  as  amended  (42  U.S.C.  6905, 6912(a), 
6921  through  6927,  6930,  6934,  6935,  6937,  6938, 
and  6939). 

2.  Section  260.10  is  amended  by 
revising  the  following  definitions  in 
alphabetical  orden 

§  260.10  Definitions. 
***** 

“Elementary  neutralization  unit" 
means  a  device  which:  (1)  Is  used  for 
neutralizing  wastes  that  are  hazardous 
only  because  they  exhibit  the  corrosivity 
characteristic  defined  in  §  261.22  of  this 
chapter,  or  they  are  listed  in  Subpart  D 
of  Part  261  of  the  chapter  only  for  this 
reason;  and 

(2)  Meets  the  definition  of  tank,  tank 
system,  container,  transport  vehicle,  or 
vessel  in  §  260.10  of  this  chapter. 

***** 

"Wastewater  treatment  unit"  means  a 
device  which:  (1)  Is  part  of  a  wastewater 


treatment  facility  that  is  subject  to 
regulation  under  either  section  402  or 
307(b)  of  the  Clean  Water  Act;  and 

(2)  Receives  and  treats  or  stores  an 
influent  wastewater  that  is  a  hazardous 
waste  as  defined  in  §  261.3  of  this 
chapter,  or  that  generates  and 
accumulates  a  wastewater  treatment 
sludge  that  is  a  hazardous  waste  as 
defined  in  §  261.3  of  this  chapter,  or 
treats  or  stores  a  wastewater  treatment 
sludge  which  is  a  hazardous  waste  as 
defined  in  §  261.3  of  this  Chapter;  and 

(3)  Meets  the  definition  of  tank  or  tank 
system  in  §  260.10  of  this  chapter. 

PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT, 
STORAGE,  AND  DISPOSAL 
FACILITIES 

40  CFR  Part  264  is  amended  as 
follows: 

3.  The  authority  citation  for  Part  264 
continues  to  read  as  follows: 

Authority:  Secs.  1006,  2002, 3004,  and  3005 
of  the  Solid  Waste  Disposal  Act  as  amended 
by  the  Resource  Conservation  and  Recovery 
Act  of  1976,  as  amended  (42  U.S.C.  6905, 
6912(a),  6924,  and  6925). 

4.  Section  264.114  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§  264.1 14  Disposal  or  decontamination  of 
equipment,  structures  and  soils. 

During  the  partial  and  final  closure 
periods,  all  contaminated  equipment, 
structures  and  soils  must  be  properly 
disposed  of  or  decontaminated  unless 
otherwise  specified  in  §§  264.197, 

264.228,  264.258,  264.280  or  §  264.310.  *  * 

* 

5.  Section  264.190  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  and  by  revising  paragraph  (b)  to  read 
as  follows: 

§264.190  Applicability. 
***** 

(a)  Tank  systems  that  are  used  to 
store  or  treat  hazardous  waste  which 
contains  no  free  liquids  and  are  situated 
inside  a  building  with  an  impermeable 
floor  are  exempted  from  the 
requirements  in  §  264.193.  *  *  * 

(b)  Tank  systems,  including  sumps,  as 
defined  in  §  260.10,  that  serve  as  part  of 
a  secondary  containment  system  to 
collect  or  contain  releases  of  hazardous 
wastes  are  exempted  from  the 
requirements  in  §  264.193(a). 
***** 

6.  Section  264.193  is  amended  by 
revising  paragraph  (f)(3]  to  read  as 
follows: 


§  264.193  Containment  and  detection  of 
releases. 

***** 

(f)*** 

(3)  Sealless  or  magnetic  coupling 
pumps  and  sealless  valves,  that  are 
visually  inspected  for  leaks  on  a  daily 
basis;  and 

***** 

7.  Section  264.196  is  amended  by 
revising  the  first  Note  to  read  as  follows: 

§  264.196  Response  to  leaks  or  spills  and 
disposition  of  leaking  or  unf iMor>use  tank 
systems. 

***** 

Note. — The  Regional  Administrator  may, 
on  the  basis  of  any  information  received  that 
there  is  or  has  been  a  release  of  hazardous 
waste  or  hazardous  constituents  into  the 
environment,  issue  an  order  under  RCRA 
section  3004(v),  3008(h),  or  7003(a)  requiring 
corrective  action  or  such  other  response  as 
deemed  necessary  to  protect  human  health  or 
the  environment. 
****** 

PART  265— INTERIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT,  STORAGE,  AND 
DISPOSAL  FACILITIES 

40  CFR  Part  265  is  amended  as 
follows: 

8.  The  authority  citation  for  Part  265 
continues  to  read  as  follows: 

Authority:  Secs.  1006,  2002(a),  3004,  3005, 
and  3015,  Solid  Waste  Disposal  Act,  as 
amended  by  the  Resource  Conservation  and 
Recovery  Act,  as  amended  (42  U.S.C.  6905, 
6912(a),  6924,  6925,  and  6935). 

9.  Section  265.110  is  amended  by 
redesignating  existing  paragraph  (b)(2] 
as  (b)(3],  and  adding  a  new  paragraph 
(b)(2)  to  read  as  follows: 

§265.110  Applicability. 
***** 

(b)  *  *  * 

(2)  Waste  piles  and  surface 
impoundments  for  which  the  owner  or 
operator  intends  to  remove  the  wastes 
at  closure  to  the  extent  that  these 
sections  are  made  applicable  to  such 
facilities  in  §  265.228  or  §  265.258;  and 
***** 

10.  Section  265.114  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§  265.114  Disposal  or  decontamination  of 
equipment,  structures  and  soils. 

During  the  partial  and  final  closure 
periods,  all  contaminated  equipment, 
structures  and  soil  must  be  properly 
disposed  of,  or  decontaminated  unless 
specified  otherwise  in  §  §  265.197, 
265.228,  265.258,  265.280,  or  265.310.  *  *  * 
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11.  Section  265.190  is  amended  by 
revising  the  first  sentence  of  paragraph 

(a)  and  by  revising  paragraph  (b)  to  read 
as  follows: 

§265.190  AppUcabiKty. 
***** 

(a)  Tank  systems  that  are  used  to 
store  or  treat  hazardous  waste  which 
contains  no  free  liquids  and  that  are 
situated  inside  a  building  with  an 
impermeable  floor  are  exempted  from 
the  requirements  in  §  265.193.  *  *  * 

(b)  Tank  systems,  including  sumps,  as 
defined  in  §  260.10,  that  serve  as  part  of 
a  secondary  containment  system  to 
collect  or  contain  releases  of  hazardous 
wastes  are  exempted  from  the 
requirements  in  §  265.193(a]. 
***** 

12.  Section  265.193  is  amended  by 
revising  paragraphs  (f)(3)  and  (g)(3)(iii) 
to  read  as  follows: 

§  265. 1 93  Containment  and  detection  of 
releases. 

***** 

(f) *** 

(3)  Sealless  or  magnetic  coupling 
pumps  and  sealless  valves,  that  are 
visually  inspected  for  leaks  on  a  daily 
basis;  and 

***** 

(g)  *  *  * 

(3)  *  *  * 

(iii)  If  contaminated  soil  cannot  be 
removed  or  decontaminated  in 
accordance  with  paragraph  (g)(3)(ii)  of 
this  section,  comply  with  the 
requirements  of  §  265.197(b): 
***** 

13.  Section  265.196  is  amended  by 
revising  the  first  Note  to  read  as  follows: 

§  265.196  Response  to  ieaks  or  spills  and 
disposition  of  leaking  or  unfit-for-use  tank 
systems. 

***** 

Note. — ^The  Regional  Administrator  may, 
on  the  basis  of  any  information  received  that 
there  is  or  has  been  a  release  of  hazardous 
waste  or  hazardous  constituents  into  the 
environment,  issue  an  order  under  RCRA 
section  3004(v],  3008(h),  or  7003(a)  requiring 
corrective  action  or  such  other  response  as 
deemed  necessary  to  protect  human  health  or 
the  environment. 

***** 

14.  Section  265.201  is  amended  by 
revising  paragraph  (c)(3)  to  read  as 
follows: 

§  265.201  Special  requirements  for 
generators  of  between  100  and  1,000  kg/ 
mo  that  accumulate  hazardous  waste  in 
tanks. 

***** 

(c)  *  *  * 


(3)  The  level  of  waste  in  the  tank  at 
least  once  each  operating  day  to  ensure 
compliance  with  §  265.201(b)(3); 
***** 

PART  270— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

40  CFR  Part  270  is  amended  as 
follows: 

15.  The  authority  citation  for  Part  270 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912,  6924,  6925, 
6927,  6939,  and  6974. 

16.  Section  270.2  is  amended  by 
revising  the  following  definitions  in 
alphabetical  order: 

§  270.2  Definitions. 
***** 

Elementary  neutralization  unit  means 
a  device  which:  (a)  Is  used  for 
neutralizing  wastes  only  because  they 
exhibit  the  corrosivity  characteristic 
defined  in  §  261.22  of  this  chapter,  or  are 
listed  in  Subpart  D  of  Part  261  of  this 
chapter  only  for  this  reason:  and  (b) 
Meets  the  definition  of  tank,  tank 
system,  container,  transport  vehicle,  or 
vessel  in  §  260.10  of  this  chapter. 
***** 

Wastewater  treatment  unit  means  a 
device  which: 

(a)  Is  part  of  a  wastewater  treatment 
facility  which  is  subject  to  regulation 
under  either  section  402  or  307(b)  of  the 
Clean  Water  Act;  and 

(b)  Receives  and  treats  or  stores  an 
infiuent  wastewater  which  is  a 
hazardous  waste  as  defined  in  §  261.3  of 
this  chapter,  or  generates  and 
accumulates  a  wastewater  treatment 
sludge  which  is  a  hazardous  waste  as 
defined  in  §  261.3  of  this  chapter,  or 
treats  or  stores  a  wastewater  treatment 
sludge  which  is  a  hazardous  waste  as 
defined  in  §  261.3  of  this  chapter;  and 

(c)  Meets  the  definition  of  tank  or  tank 
system  in  §  260.10  of  this  chapter. 
***** 

[FR  Doc.  88-19630  Filed  9-1-88;  8:45  am) 
BILLING  CODE  6560-S0-M 


[Docket  No.  FEMA  6806] 

Suspension  of  Community  Eligibility; 
Alabama  et  al. 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Final  rule. 


summary:  This  rule  lists  communities, 
where  the  sale  of  flood  insurance  has 
been  authorized  under  the  National 
Flood  Insurance  Program  (NFIP),  that 
are  suspended  on  the  effective  date 
shown  in  this  rule  because  of 
noncompliance  with  the  revised 
floodplain  management  criteria  of  the 
NFIP.  If  FEMA  receives  documentation 
that  the  community  has  adopted  the 
required  revisions  prior  to  the  effective 
suspension  date  given  in  this  rule,  the 
community  will  not  be  suspended  and 
the  suspension  will  be  withdrawn  by 
publication  in  the  Federal  Register. 
EFFECTIVE  DATE:  As  shown  in  fifth 
column. 

FOR  FURTHER  INFORMATION  CONTACT. 

Frank  H.  Thomas,  Assistant 
Administrator,  Office  of  Loss  Reduction, 
Federal  Insurcuice  Administration, 
Federal  Center  Plaza,  500  C  Street  SW., 
Room  416,  Washington,  DC  20472,  (202) 
646-2717. 

SUI»PLEMENTARY  INFORMATION:  The 
NFIP  enables  property  owners  to 
pmchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
measures  aimed  at  protecting  lives  and 
new  construction  firom  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended  (42 
U.S.C.  4022),  prohibits  flood  insurance 
coverage  as  authorized  under  the  NFIP 
(42  U.S.C.  4001-4128)  unless  an 
appropriate  public  body  shall  have 
adopted  adequate  floodplain 
management  measures  with  effective 
enforcement  measures. 

On  August  25, 1986,  FEMA  published 
a  final  rule  in  the  Federal  Re^ster  that 
revised  the  NFIP  floodplain  management 
criteria.  The  rule  became  effective  on 
October  1, 1986.  As  a  condition  for 
continued  eligibility  in  the  NFIP,  the 
criteria  at  44  CFR  60.7  require 
communities  to  revise  their  floodplain 
management  regulations  to  make  them 
consistent  with  any  revised  NFIP 
regulation  within  6  months  of  the 
effective  date  of  that  revision  or  be 
subject  to  suspension  fi'om  participation 
in  the  NFIP. 

The  communities  listed  in  this  notice 
have  not  amended  or  adopted  floodplain 
management  regulations  that 
incorporate  the  rule  revision. 
Accordingly,  the  communities  are  not 
compliant  with  NFIP  criteria  and  will  be 
suspended  on  the  effective  date  shown 
in  this  final  rule.  However,  some  of 
these  communities  may  adopt  and 
submit  the  required  documentation  of 
legally  enforceable  revised  floodplain 
management  regulations  after  this  rule  is 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
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published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in  the 
Federal  Register.  In  the  interim,  if  you 
wish  to  determine  if  a  particular 
community  was  suspended  on  the 
suspension  date,  contact  the  appropriate 
FEMA  Regional  Office  or  the  NFIP 
servicing  contractor. 

The  Administrator  Hnds  that  notice 
and  public  procedures  under  5  U.S.C. 
533(b]  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified.  Each  community  receives  a  90- 
and  30-day  notification  addressed  to  the 
Chief  Executive  Officer  that  the 

§  64.6  List  of  Eligible  Communities. 


community  will  be  suspended  unless  the 
required  floodplain  management 
measures  are  met  prior  to  the  effective 
suspension  date.  For  the  same  reasons, 
this  final  rule  may  take  effect  within  less 
than  30  days. 

Pursuant  to  the  provision  of  5  U.S.C. 
605(b],  the  Administrator,  Federal 
Insurance  Administration,  FEMA, 
hereby  certifies  that  this  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  stated  in 
Section  2  of  the  Flood  Disaster 
Protection  Act  of  1973,  the  establishment 
of  local  floodplain  management  together 
with  the  availability  of  flood  insurance 
decreases  the  economic  impact  of  future 
flood  losses  to  both  the  particular 
community  and  the  nation  as  a  whole. 
This  rule  in  and  of  itself  does  not  have  a 


significant  economic  impact.  Any 
economic  impact  results  from  the 
community’s  decision  not  to  adopt 
adequate  floodplain  management 
measures,  thus  placing  itself  in 
noncompliance  with  the  Federal 
standards  required  for  community 
participation. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance  and  floodplains. 

PART  64->[  AMENDED] 

1.  The  authority  citation  for  Part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.. 
Reorganization  Plan  No.  3  of  1978,  E.0. 12127. 

2.  Section  64.6  is  amended  by  adding 
in  alphabetical  sequence  new  entries  to 
the  table. 


state 


Community  Name 


County 


Community 

No. 


Effective  date 


481176 

480845 

481050 

480811 

481577 

481493 

480127 

480058 

480820 

480499 

480436 

481198 

481254 

481199 

480239 

480656 

480554 

481006 

480333 

481033 

481017 

481131 

480840 

010069 

120219 

120052 

210203 

210091 

210246 

375353 

370144 

370145 

370183 

370438 

450028 

455418 

470267 

475443 

470165 

470349 

475449 

361518 

361067 

360440 

361312 

360763 

360710 

361309 

360519 

361207 

361128 

360393 

360394 


Sept.  2,  1988. 
Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Sept  16, 1988. 
Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 
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EiIlE 


State 

Community  Name 

County 

Community 

No. 

Effective  date 

Do . . . 

Do.. 

Do 

Do.. 

Oo 

Do . 

On 

Do . 

360109 

Do. 

Do.  . 

Washington . 

361S36 

Do 

Do. 

Do . 

Do . . . 

Grafton,  town  of . 

Do 

Do 

Suffolk . 

Oo 

Do . 

Oo 

Do . . . 

Oo 

Do . . 

Oo 

Do . 

Do . 

Suffolk . 

Oo 

Do . 

Oo 

Oo 

IfwMw 

Oo 

Oo 

h  hhhi  h  hmmmu 

Do 

Do 

H  MHM|  N  MMMj 

360689 

Do. 

Issued:  August  28, 1988. 

Harold  T.  Duryee, 

Administrator,  Federal  Insurance 
A  dministration. 

[FR  Doc.  88-19988  Filed  9-1-88;  8:45  am) 
BILUNG  CODE  6718-03-M 


44  CFR  Part  67 
[Docket  No.  FEMA-6906] 

Final  Flood  Elevation  Determinations; 
Arizona;  Correction 

agency:  Federal  Emergency 
Management  Agency. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
Notice  of  Final  Flood  Elevation 
Determinations  of  base  (100-year)  flood 
elevations  previously  published  at  53  FR 
19795  on  May  31, 1988.  This  correction 
notice  provides  a  more  accurate 
representation  of  the  flood  hazards  in 
the  unincorporated  areas  of  Mohave 
County,  Arizona,  because  it  reflects 
revisions  made  to  the  FIRM  to  remove 
the  base  (100-year)  flood  elevations 
along  the  Colorado  River. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  L.  Matticks,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2767. 

SUPPLEMENTARY  INFORMATION: 
According  to  information  developed  by 
the  U.S.  Bureau  of  Reclamation  for  the 
Colorado  River  Floodway  Task  Force, 
the  flood  elevations  on  the  Colorado 
River  may  be  significantly  lower  than 
previously  predicted.  As  a  result,  the 


Federal  Emergency  Management 
Agency  has  determined  that  the  base 
(100-year)  flood  elevations  previously 
determined  for  the  Colorado  River  in  the 
unincorporated  areas  of  Mohave 
County,  Arizona,  should  be  retracted. 
Therefore,  the  Agency  hereby  gives 
notice  of  the  correction  to  the  Notice  of 
Final  Determinations  of  base  flood 
elevations  for  selected  locations  in 
Mohave  County  previously  published  at 
53  FR  19795  on  May  31, 1988,  in 
accordance  with  section  110  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub.  L 
93-234),  87  Stat.  980,  which  added  1363 
to  the  National  Flood  Insurance  Act  of 
1968  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L. 
90-448),  42  U.S.C.  4001-4128,  and  44  CFR 
Part  67). 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Floodplains. 

The  final  base  (100-year)  flood 
elevations  for  selected  locations  in 
Arizona  are  correctly  revised  to  read  as 
follows: 


Final  Base  (100-Year)  Flood  Elevations 


Source  ol  flooding  and  location 

HiDepth 
in  feet 
above 
ground. 
•^Eleva¬ 
tion  in 
feet 
(NGVD) 

Mohave  County  (unincorporated  areas)  (FEMA 
Docket  No.  6906) 

Topock  Marsh; 

•460 

Harold  T.  Duryee, 

Administrator,  Federal  Insurance 
Administration. 

Issued:  August  29, 1988. 

(FR  Doc.  88-19987  Filed  9-1-88;  8:45  am) 
BILUNG  CODE  (TIS-OS-M 


GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Part  542 

[APD  2800.12  CHGE  581 

General  Services  Administration 
Acquisition  Regulation;  Novation 
Agreements 

AGENCY:  Office  of  Acquisition  Policy, 
GSA. 

ACTION:  Final  rule. 

summary:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR),  Chapter  5  (APD  2800.12),  is 
amended  by  adding  subpart  542.12  to 
establish  a  uniform  policy  for  processing 
novation  agreements  for  GSA  contracts 
that  were  set  aside  for  small  business. 
The  intended  effect  is  to  ensure  uniform 
handling  of  requests  to  recognize  third- 
party  successors  in  interest  to  GSA 
contracts. 

EFFECTIVE  DATE:  September  15, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Ida  Ustad,  Office  of  GSA 
Acquisition  Policy  and  Regulations  on 
(202)  566-1224. 
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SUPPLEMENTARY  INFORMATION: 
Background 

The  General  Services  Administration 
(GSA)  published  GSAR  Notice  5-264  in 
the  F^eral  Register  (53  FR  26092)  on 
July  11, 1988,  inviting  comments  from 
interested  parties.  Public  comments 
received  supported  the  proposal  or  did 
not  object  to  its  prospective  application. 
Comments  received  &om  various  ofHces 
within  GSA  have  been  reviewed, 
reconciled,  and  incorporated  when 
appropriate,  in  the  final  rule. 

Impact 

The  Director,  Office  of  Management 
and  Budget  (0MB),  by  memorandum 
dated  December  14, 1984,  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  The 
exemption  applies  to  this  rule.  The  GSA 
indicated  in  GSAR  Notice  5-264  that  this 
rule  may  have  an  economic  effect  on  a 
substantial  number  of  small  entities  and 
invited  comments  from  the  public.  No 
comments  were  received  on  the  impact 
of  the  proposed  rule.  The  final 
regulatory  flexibility  analysis  which  is 
available  from  the  office  identified 
above  indicates  that  when  a  request  to 
process  a  novation  agreement  is 
processed  imder  FAR  42.12  the  rule  may 
affect  small  business  firms  that  have 
been  awarded  contracts  imder  the  small 
business  set-aside  program  and  large 
business  firms  who  are  successors  in 
interest  to  such  small  businesses.  During 
FY  87,  GSA  awarded  3,598  contracts 
valued  at  $197,004,000  to  small 
businesses  under  the  small  business  set- 
aside  program.  Historical  data  is  not 
maintained  that  would  identify  how 
many  requests  to  process  novation 
agreements  involve  a  transfer  from  a 
small  business  to  a  large  business.  The 
rule  will  have  a  beneficial  impact  in  that 
it  will  preserve  the  integrity  of  the  small 
business  set-aside  program.  However, 
the  rule  may  also  have  a  detrimental 
impact  from  the  perspective  of 
individual  small  business  firms  because 
it  would  adversely  impact  them  by 
reducing  the  value  of  their  assets  in  the 
event  of  a  sale  of  all  or  part  of  their 
assets  to  a  large  business  concern.  This 
rule  does  not  contain  information 
collection  requirements  which  require 
the  approval  of  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.). 

List  of  Subjects  in  48  CFR  Part  542 

Government  procurement. 

PART  542->CONTRACT 
ADMINISTRATION 

1.  The  authority  citation  for  48  CFR 
Part  542  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c). 


2.  The  table  of  contents  for  Part  542  is 
amended  by  adding  Subpart  542.12  to 
read  as  follows: 

Subpart  542.12— Novation  and  Chan9a-of- 
Nama  Agraamants 

Sec. 

542.1203  Processing  agreements. 

3.  Subpart  542.12  is  added  to  read  as 
follows: 

Subpart  542.12 — Novation  and 
Change-of-Name  Agreements 

542.1203  Processing  agreements. 

In  determining  whether  it  is  in  the 
Government’s  interest  to  recognize  a 
successor  in  interest  under  FAR  42.12, 
the  contracting  officer  shall  consider,  in 
addition  to  information  provided  by 
affected  contracting  and  contract 
administration  offices,  information 
provided  by  the  agency  small  business 
technical  advisor  where  the  contract 
was  awarded  to  a  small  business  under 
a  small  business  set-aside  and  the  third- 
party  successor  is  a  large  business. 
Under  the  following  conditions  the 
contracting  officer  should  refuse  to 
recognize  the  successor  and  nonconcur 
in  the  transfer  of  the  contract(s):  (a) 
There  is  adequate  reason  to  believe  that 
the  transaction  is  intended  to 
circumvent  the  requirements  and 
objectives  of  the  small  business 
program,  or  (b)  the  contract  involved  is 
a  multiple  award  schedule  (MAS) 
contract  and  other  MAS  small  business 
contracts  exist  for  the  same  special  item 
number(s).  If  the  MAS  contract  involves 
both  set-aside  and  non-set-aside  special 
item  numbers,  the  contracting  officer 
shall  cancel  that  part  of  the  contract 
related  to  the  set-aside  items  and 
process  the  novation  request  for  the 
non-set-aside  items  under  FAR  42.12. 

Dated;  August  19, 1988. 

Patricia  A.  Szervo, 

Associate  Administrator  for  Acquisition 
Policy. 

[FR  Doc.  88-20007  Filed  9-1-86;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
48  CFR  Parts  204  and  252 

Department  of  Defense  Federal 
Acquisition  Regulation  Supplement; 
Contract  Reporting 

agency:  Department  of  Defense  (DoD). 
action:  Final  rule. 

SUMMARY:  The  Defense  Acquisition 
Regulatory  (DAR)  Council  has  approved 
revisions  to  DFARS  Subpart  204.6  and 
DD  Forms  350  and  1057.  Much  of  the 


redesign  pertains  to  the  data  elements 
that  were  previously  added  to  Part  E  of 
the  DD  Form  350  for  fiscal  year  1988. 
These  revisions  do  not  have  a 
significant  effect  beyond  the  internal 
operating  procedures  of  the  Department 
of  Defense  and  publication  for  public 
comment  is  not  required. 

effective  date:  October  1, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  W.  Lloyd,  Executive 
Secretary,  DAR  Council,  (202)  697-7286. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Effective  October  1, 1988,  contract 
reporting  will  be  accomplished  using 
revised  forms  DD  Form  350  and  DD 
Form  1057.  Extensive  revisions  have 
been  made  to  the  two  forms  and  to 
DFARS  Subpart  204.6.  Much  of  the 
redesign  pertains  to  the  data  elements 
that  were  previously  added  to  Part  E  of 
the  DD  Form  350  for  fiscal  year  1988. 

In  addition  to  changes  to  the  forms, 
the  instructions  in  DFARS  Subpart  204.8 
have  been  extensively  revised.  In  some 
cases,  the  instructions  have  been 
changed  for  clarity  or  simplification 
without  a  corresponding  change  to  the 
forms.  The  numbering  of  subsections 
within  204.671-5  and  204.672-5  has  been 
revised  to  simplify  text  search  and 
reference. 

Four  additional  data  elements  have 
been  added  (items  B4,  B5E,  B5F,  B5G)  to 
capture  data  regarding  Taxpayer 
Identification  Numbers  at  a  future  time. 
These  data  elements  are  to  be  left  blank 
until  further  regulations  are  issued.  The 
corresponding  text  at  204.671-5  is 
reserved. 

A  new  data  element  (D4E]  concerns 
the  percent  of  premium  associated  with 
special  treatment  for  disadvantaged 
businesses  and  institutions. 

Orders  under  Federal  Schedules  and 
under  another  agency’s  contract  have 
been  revised  in  Item  B13,  Kind  of 
Contracting  Action,  and  changes  should 
be  noted  at  Item  C2,  Reason  Not 
Synopsized;  Item  C5,  Type  of  Contract; 
Item  Cl3C,  Place  of  Manufacture:  and 
Item  Dl,  Type  of  Business.  Item  D4, 
Preference  Program,  is  a  restructuring 
for  reporting  of  preference  programs  and 
Item  El  is  a  relocation  of  Consulting 
Service  Contract. 

Various  other  report  elements  have 
been  simplified  or  clarified,  and  clauses 
have  been  restructured  at  252.204. 

Coverage  regarding  Distribution  of 
Defense  Subcontracts  Placed  Overseas, 
formerly  at  204.670-4,  has  been 
restructured  and  relocated  at  204.674. 
The  clause  at  252.204-7005  has  also  been 
restructured. 
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With  respect  to  awards  of  $25,000  and 
less,  revisions  have  been  made  to  be 
consistent  with  the  data  collected  on  the 
DD  Form  350  and  in  the  Federal 
Procurement  Data  System. 

B.  Regulatory  Flexibility  Act 

The  Hnal  rule  does  not  constitute  a 
signiHcant  FAR  revision  within  the 
meaning  of  FAR  1.501  and  Pub.  L.  98-577 
and  publication  for  public  comment  is 
not  required.  Therefore,  the  Regulatory 
Flexibility  Act  does  not  apply.  However, 
comments  from  small  entities 
concerning  the  affected  DFARS  Subpart 
will  be  considered  in  accordance  with 
section  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and  cite 
DFARS  Case  88-610D  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  rule  does  not  contain  information 
collection  requirements  which  require 
the  approval  of  OMB  under  44  U.S.C. 
3501. 

List  of  Subjects  in  48  CFR  Parts  204  and 
252 

Government  procurement. 

Owen  L.  Green  III, 

Acting  Executive  Secretary,  Defense 
Acquisition  Regulatory  Council 
Therefore,  48  CFR  Parts  204  and  252 
are  amended  as  follows: 

1,  The  authority  citation  for  48  CFR 
Parts  204  and  252  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202,  DoD 
Directive  5000.35,  and  DoD  FAR  Supplement 
201.301. 

PART  204— ADMINISTRATIVE 
MATTERS 

2.  Subpart  204.6  is  revised  to  read  as 
follows: 

Subpart  204.6— Contract  Reporting 

Sec. 

204.601  Record  requirements. 

204.670- 1  Scope. 

204.670- 2  Definitions. 

204.670- 3  Solicitation  provisions  and 
contract  clauses. 

204.670- 4  Numbering  of  subpart. 

204.671  Individual  contracting  action  report 
(DD  Form  350). 

204.671- 1  Scope. 

204.671- 2  Purpose. 

204.671- 3  Applicability  and  coverage. 

204.671- 4  Due  date  and  distribution. 

204.671- 5  Instructions  for  completion  of  DD 
Form  350. 

204.671- 6  Instructions  for  preparing 
magnetic  tape  of  DD  Form  350  actions, 
DD-P&L  (M)  1014. 

204.672  '  Monthly  contracting  summary  of 
actions  $25,060  or  less  (DD  Form  1057). 

204.672- 1  Scope.  - 

204.672- 2  Applicability  and  coverage. 


Sec. 

204.672- 3  Due  date  and  distribution. 

204.672- 4  Definitions. 

204.672- 5  Instructions  for  completion  of  the 
DD  Form  1057. 

204.672- 6  Instructions  for  preparing 
magnetic  tape  of  DD  Form  1057  actions. 
DD-P&L(M)1015. 

204.673  Record  of  weighted  guidelines 
method  application  (DD  Form  1547). 

204.674  Overseas  distribution  of  defense 
subcontracts  (DD  Form  2139). 

204.674- 1  Definition. 

204.674- 2  Purpose. 

204.674- 3  Contract  clause. 

Subpart  204.6— Contract  Reporting 

204.601  Record  requirements. 

(a)  The  Defense  Contract  Action  Data 
System  (DCADS)  meets  the  record 
retention  requirements  of  FAR  4.601. 

(d)  The  information  required  to  be 
transmitted  to  the  Federal  Procurement 
Data  System  shall  be  transmitted  by 
Washington  Headquarters  Services  via 
the  DCADS  based  on  feeder  reports  (DD 
Forms  350  and  1057)  submitted  to  it  by 
the  Departments. 

204.670- 1  Scope. 

This  section  prescribes  uniform 
reports  which  are  required  to  be 
prepared  by  purchasing  and  contract 
administration  offices  in  order  to  meet 
the  requirements  of  the  Federal 
Procurement  Data  System  and  the 
DCADS,  and  to  provide  management 
with  necessary  information  to  help 
formulate,  change  or  measure  the 
effectiveness  of  acquisition  policy. 

204.670- 2  Definitions. 

As  used  in  204.671  and  204.672,  the 
following  terms  have  the  meanings 
stated  below: 

“Commercial  and  Government  Entity 
(CAGE)  Code”  means: 

(a)  A  code  assigned  by  the  Defense 
Logistics  Services  Center  (DLSC)  to 
identify  a  c  ontractor  or  manufacturer;  or 

(b)  A  code  assigned  by  a  member  of 
the  North  Atlantic  Treaty  Organization 
(NATO)  and  maintained  by  DLSC;  or 

(c)  One  of  the  above  codes  used  in 
subpart  204.6  to  identify  contractors. 

“Contract  Administration  Office” 
means  the  office  which  awards  or 
executes  a  contracting  action  as  defined 
below,  when  such  action  is 
accomplished  by  an  ACO  on  behalf  of 
the  Contracting  Officer  who  assigned 
contract  administration  responsibility  to 
that  office.  This  includes  actions  taken 
by  a  TCO  relating  to  the  settlement  of 
terminated  contracts. 

“Contracting  Action”  means  any 
written  action  obligating  or  deobligating 
funds  in  connection  with  the  purchasing, 
renting,  leasing,  or  otherwise  obtaining 
supplies,  services,  or  construction.  The 


term  includes:  preliminary  contractual 
instruments;  letter  contracts;  definitive 
contracts,  including  notices  of  award; 
purchase  orders;  BPA  calls;  job  orders; 
task  orders;  delivery  orders;  contigency 
orders;  administrative  notices; 
communication  services  authorizations 
(CSA's):  production  lists;  priced 
exhibits;  other  orders  under  existing 
contracts;  and  contract  modifications 
such  as  change  orders  or  agreements, 
supplemental  agreements,  fimding 
changes,  option  exercises,  and  notices  of 
termination  or  cancellation. 

“Contracting  Office”  means  any  office 
which  awards  or  executes  a  contracting 
action  when  that  action  is  accomplished 
by  the  Contracting  Officer.  Included  in 
the  term  are  activities  which  place 
orders  against  DoD  contracts,  against 
another  agency’s  contract,  or  against 
Federal  Supply  Schedules,  when  such 
action  is  not  taken  in  conjunction  with 
an  assigned  contract  administration 
responsibility. 

“Nonprofit  Institution”  means  any 
corporation,  foundation,  trust,  or 
institution  not  organized  for  profit,  no 
part  of  the  net  earnings  of  which  inure  to 
the  benefit  of  any  private  shareholder  or 
individual.  Included  are  educational  and 
scientific  institutions  of  a  nonprofit 
nature,  and  state,  local,  and  other  non- 
Federal  Government  agencies. 

“United  States  and  Outlying  Areas”  is 
defined  by  Federal  Information 
Processing  Standard  Publication  (FIPS 
PUB)  55-2,  Guideline:  Codes  for  Named 
Populated  Places.  Primary  County 
Divisions,  and  Other  Locational  Entities 
of  the  United  States  and  Outlying  Areas. 
Included  are  American  Samoa,  the 
Federated  States  of  Micronesia,  Guam, 
the  Marshall  Islands,  the  Northern 
Mariana  Islands,  the  Trust  Territorj  of 
Palau,  Puerto  Rico,  the  U.S.  Minor 
Outlying  Islands  and  the  Virgin  Islands 
of  the  U.S. 

204.670-3  Solicitation  provisions  and 
contract  clauses. 

(a)  Contractor  Establishment  Code. 
The  contracting  officer  shall  insert  in 
solicitations  exceeding  the  small 
purchase  limit  the  provision  at  252.204- 
7004  when  it  is  appropriate  to  request 
the  offeror  to  supply  his  Contractor 
Establishment  Code. 

(b)  Contractor  and  Government  Entity 
(CAGE)  Codes.  CAGE  is  the  umbrella 
term  for  DoD  assigned  codes  used  to 
identify  commercial  and  government 
activities.  CAGE  codes  have  also  been 
known  in  the  past  as  Federal  Supply 
Codes  for  Manufacturers  (FSCM), 
Federal  Supply  Codes  for 
NonManufacturers  (FSCNM),  MILSCAP 
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codes,  H-4  codes.  H-8  codes,  or  other 
terms. 

(1)  The  contracting  officer  shall  insert 
the  provision  at  252.204-7007  when  it  is 
appropriate  to  request  the  offeror  to 
supply  its  CAGE  code. 

(2)  The  contracting  officer  shall  assist 
the  offeror  in  obtaining  the  required 
CAGE  codefs). 

(3)  Prospective  offerors  may  not  be 
denied  a  solicitation  or  bid  set  because 
the  offeror  does  not  have  a  CAGE  code. 

204.670- 4  Numbering  of  subpart 

The  numbering  in  this  subpart  differs 
from  the  standard  DEARS  numbering 
system  in  that  the  principal  subdivisions 
within  subsections  204.671-5  and 
204.672-5  pertain  to  the  parts  of  DD 
Form  350  or  the  section  of  DD  Form 
1057.  These  subdivisions  are  further 
segmented  by  reference  to  the  report 
item  or  line  number.  Where  apprr^riate. 
there  is  further  segmentation  by  code 
descriptors.  This  provides  for  ease  in 
identifying  coverage  for  a  specific  item 
and  entry  code.  For  example,  204.672- 
5(b)  Item  B13  Code  1  readily  identifies 
the  citation  as  belonging  to  Code  1  of 
Item  Bl3  of  Part  B  of  the  DD  Form  350. 

204.671  IndivkkMi  contracting  action 
report  (DD  Form  350). 

204.671- 1  Scope. 

This  section  prescribes  the  reporting 
on  DD  Form  350  of  individual 
contracting  actions  in  excess  of  $25,000. 
This  reporting  requirement  has  been 
assigned  Report  (ik)ntrol  Symbol;  DD- 
P&L{M)1014. 

204.871-2  Purpose. 

The  DD  Form  350  is  used  to  collect 
data  on  contract  placement  statistics 
within  DoD.  The  data  gathered  by 
means  of  the  DD  Form  350  are  us^  for 
reporting  the  size  and  distribution  of 
DoD  contracting  actions;  types  of 
contracts  used;  numbers  and  amount  of 
contracts  placed  with  categories  of 
contractors  such  as  small,  small 
disadvantaged,  and  women-owned 
small  business  concerns;  the  extent 
competed  and  other  essential  facts 
about  contract  actions  over  $25,000 
written  by  DoD.  In  many  respects,  the 
data  summarized  from  the  DD  Form  350 
are  used  to  measure  the  efficiency  and 
adequacy  of  the  way  in  which  the  DoD 
acquisition  program  is  executed.  The 
data  serve  as  the  basis  for  internal  DoD 
reports  as  well  as  reports  to  other 
departments  of  the  executive  branch. 
Congress,  GAO  and  others.  The  data 
frequently  provide  a  basis  for  new  or 
revised  acquisition  policies.  Therefore,  it 
is  most  important  that  accurate  and 
complete  data  be  reported  in  a  timely 
manner  through  the  DD  Form  350. 


204.671-3  Applicability  and  coverage. 

(a)  DD  Form  350  consists  of  6  parts. 
Part  A  identifies  the  report  and  the 
reporting  activity.  Part  B  identifies  the 
transaction:  contract  number, 
contractor,  dollars,  product,  etc.  Part  C 
gathers  data  concerning  contracting 
procedures,  labor  statute  requirements 
and  contracting  methodology.  Part  D 
gathers  data  relating  to  the  various 
Socioeconomic  programs  to  which  DoD 
acquisitions  are  subject.  Part  E  is  set 
aside  for  departmental  or  higher 
authority  use.  Part  F  identifies  the 
cognizant  reporting  official. 

(b)  DD  Form  350  shall  be  prepared  for 
each  contracting  action  obligating  c»’ 
deobligating  more  than  $25,000  which  is 
executed  by  a  Component  of  the 
Department  of  Defense  except  as 
indicated  in  (d)  below.  At  the  option  of 
the  headquarters  of  the  Departments, 
contracting  offices  ^lall  submit  an 
automated  record  in  lieu  of  a  hardcopy 
DD  Form  350.  The  contract  file  shall 
contain  the  hardcopy  DD  Form  350,  cm 
automated  facsimile  or  an  electronic 
equivalent  as  directed  by  the 
headquarters  of  the  Departments  for 
each  individual  contracting  action  in 
excess  of  $25,000. 

(c)  Multiple  reports  are  required  for  a 
single  action  when  both  the  Foreign 
Military  Sales  Program  and  other 
programs  are  involved  (see  204.671-6{b), 
Item  B9}.  Multiple  repmls  may  be 
required  if  more  than  one  type  of 
contract  is  involved  (see  204.671-5(c) 
Item  C5(i)). 

(d)  DD  Form  350  shall  not  be  prepared 
for  the  following  contracting  actions: 

(1)  Transactions  which  cite 
nonappropriated  funds,  such  as  funds 
belonging  to  the  Army  and  Air  Force 
Exchange  Service.  Funds  held  in  trust 
accounts  for  foreign  governments  shall 
be  treated  as  appropriated  funds. 

(2)  Transactions  for  purchase  of  land, 
or  rental  or  lease  of  real  property. 

(3)  Orders  from  GSA  Stock  and  the 
GSA  Consolidated  Purchase  Program. 

(4)  Transactions  which  involve 
Govenunent  bills  of  lading  or 
transportation  requests. 

(5)  Grants  for  basic  research  with 
educational  institutions  and  other 
nonprofit  organizations. 

(6)  Orders  placed  against  indefinite 
delivery  contracts  entered  into  by  the 
Military  Sealift  Oimmand  or  orders 
against  indefinite  delivery  contracts  for 
petroleum  products  enter^  into  by  the 
Defense  Fuel  Supply  (Center  or  the 
Defense  C^neral  Supply  Center.  The 
estimated  value  of  the  orders  to  be 
placed  in  each  fiscal  year  against  each 
Military  Sealift  Command  contract  shall 
be  reported  on  a  separate  DD  Form  350 


in  the  appropriate  fiscal  year.  The  total 
estimated  value  of  the  orders  to  be 
placed  against  each  Defense  Fuel 
Supply  Center  contract  and  each 
Defense  General  Supply  Center  contract 
for  petroleum  and  petroleum  products, 
shall  be  reported  at  the  time  of  contract 
award. 

(7)  Awards  to  individuals  in  support 
of  dependent  schools,  e.g.,  principals 
and  teachers.  These  translations  shall 
be  consolidated  monthly  and  the 
cumulative  dollar  amount  reported  on  a 
single  DD  Form  350. 

(8)  Military  Airlift  Command  awards 
for  international  airlift  services.  These 
actions  shall  be  reported  at  the  end  of 
each  operating  month  by  the  issuance  of 
one  master  DD  Form  350  for  each  airlift 
contract. 

(9)  Orders  placed  by  the  Services  for 
resale  items  in  excess  of  $25,000  against 
brand  name  contracts  entered  into  by 
the  Defense  Logistics  Agency  and 
published  in  Supply  Bulletin  Series  10- 
5(X).  Orders  under  each  such  contract 
shall  be  consolidated  monthly  by  the 
Services  and  cumulative  dollar  amounts 
reported  on  a  single  DD  Form  350  in 
accordance  with  departmental 
regulations.  DLA  activities  shall  submit 
individual  rather  than  consolidated 
reports. 

(10)  Vouchers  processed  by  the  U.S. 
Army  (Contracting  Agency,  Europe 
(USACAE),  for  the  purchase  of  utilities 
from  municipalities,  such  as  gas, 
electricity,  water,  sewage,  steam,  snow 
removal,  and  garbage  collection.  These 
transactions  shall  be  consolidated 
monthly  and  the  cumulative  dollar 
amount  reported  on  a  separate  DD  Form 
350  in  accordance  with  departmental 
regulations. 

2(M.671-4  Due  date  and  distribution. 

(a)  The  signed  original  of  each  DD 
Form  350,  or  electronic  equivalent,  shall 
be  forwarded  by  the  contracting  office 
within  3  working  days  after  the  date  on 
which  the  dollars  were  actually 
obligated  or  deobligated  by  the 
contracting  office,  with  the  following 
exceptions: 

(1)  For  those  Defense  Fuel  Supply 
Center  major  petroleum  acquisitions 
which  result  in  multiple  awards,  the 
signed  original  of  the  DD  Form  350  shall 
be  forwarded  within  10  working  days. 

(Z)  For  actions  executed  in  the  month 
of  September  only,  prescribed  due  dates 
may  be  extended  10  calendar  days  for 
the  forwarding  of  reports  in  order  to 
assure  complete  coverage  of  all 
contracting  actions  occuring  in  the  fiscal 
year  at  the  option  of  the  activity  set 
forth  in  204.671-4(d)  below. 
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(b)  Corrected  reports  shall  be 
distributed  in  exactly  the  same  manner 
as  original  reports. 

(c)  DD  Forms  350  shall  be  submitted 
as  unclassified  documents.  If  necessary, 
the  commodity  description  (Item  B12E] 
may  be  omitted  and  the  word 
“classified”  inserted  in  lieu  thereof.  In 
addition,  enter  9999  in  Items  B12A  and 
B12D  and  zeros  (000)  in  Item  B12C. 

Should  further  modification  of  coding 
items  on  DD  Form  350  be  deemed 
necessary  for  security  classification 
purposes,  the  appropriate  departmental 
offices  identified  in  (d)  below  shall  be 
contacted  for  special  instructions. 

(d)  Distribution  of  DD  Form  350  shall 
be  as  follows: 

(1)  Army  contracting  offices  (including 
Corps  of  Engineers  Civil  Works)  to:  US 
Army  Contracting  Support  Agency,  Attn: 
Contract  Support  Office  (SFRD-KS), 
Room  1C642,  the  Pentagon,  Washington, 
DC  20310-0103. 

(2)  Navy  contracting  offices  as 
directed  by  NAVSUP-024. 

(3)  Air  Force  contracting  offices  as 
directed  by  SAF/AQCX. 

(4)  Defense  Ix^stics  Agency 
contracting  offices  as  directed  by  HQ 
DLA. 

(5)  Ail  other  contracting  offices  of  the 
Department  of  Defense  shall  forward  the 
signed  originals  to  the  address  shown  in 
(d)(1)  above. 

(e)  Contracting  offices  shall  prepare 
DD  Form  350  for  contracting  actions  in 
excess  of  $25,000  which  are 
accomplished  by  contract 
administration  offices  and  are 
reportable  in  accordance  with  204.671-3. 
To  facilitate  such  reporting,  the  ACO  or 
TOC  shall  transmit  to  the  contracting 
office  on  whose  behalf  the  action  was 
taken  a  copy  of  the  contractual 
instrument  clearly  annotated  in  the 
heading  in  large  block  letters  as  the  “DD 
FORM  350  REPORTING  COPY”  within 
one  working  day  after  the  action  date. 
The  contracting  office  shall  prepare  and 
submit  the  DD  Form  350  within  3 
working  days  after  the  receipt  of  this 
“REPORTING  COPY.” 

204.671-5  Instructions  for  completion  of 
DD  Form  350. 

(a)  Part  A  of  DD  Form  350, 

Item  Al,  Type  of  Report, 

Code  0 — Original  Report.  Enter  this 
code  if  this  is  an  original  report 
(including  termination  actions)  and 
complete  sections  A  through  F  as 
appropriate. 

Code  1 — Cancelling  Report.  Enter  this 
code  if  it  is  necessary  to  cancel  a 
previously  submitted  report  in  its 
entirety  (i.e.,  the  report  should  not  have 
been  submitted),  or  if  there  was  an  error 


in  Item  A2,  A3  or  Bl  of  the  original 
report  To  cancel  a  report  complete  only 
Items  Al,  A2,  A3,  and  Bl.  Code  1  shall 
not  be  used  for  termination  or 
cancellation  actions  (Item  B13  is  coded 
E,ForG). 

Code  2 — Correcting  Report  Enter  this 
code  if  it  is  necessary  to  correct  a 
previously  submitted  report  for  any 
error  other  than  in  Items  A2,  A3  and  Bl. 
Enter  the  same  codes  in  Items  A2,  A3, 
and  Bl  that  were  entered  on  the 
incorrect  report  and  correct  the  codes  in 
only  those  items  being  corrected.  Leave 
all  remaining  items  blank.  If  it  is 
necessary  to  change  Item  A2,  A3,  or  Bl 
regarding  a  previously  submitted  report, 
that  report  must  be  cancelled  and  a  new 
“original”  report  submitted  with  the 
correct  data. 

Item  A2,  Report  Number. 

(i)  Each  contracting  office  shall  assign 
to  DD  Forms  350  a  imique  4-position 
number  with  alpha  or  numeric 
characters.  If  more  than  one  activity 
within  a  contracting  office  utilizes  die 
same  reporting  office  code,  the 
contracting  office  shall  assign  separate 
blocks  of  numbers  to  each  such  activity 
in  order  to  prevent  duplication  of  report 
numbers. 

(ii)  If  Item  Al  is  coded  1  or  2  (a 
canceling  or  correcting  action),  then 
enter  the  report  number  assigned  to  the 
report  being  canceled  or  corrected. 

Item  A3,  Contracting  Office  Code. 
Enter  in  Item  A3  the  code  assigned  to 
the  contracting  office  in  accordance 
with  DoD  Procurement  Coding  Manual, 
Volume  III,  DoD  4105.61M. 

Item  A4,  Name  of  Contracting  Office. 
Enter,  in  the  space  provided,  sufficient 
detail  to  establish  the  identity  of  the 
contracting  office  submitting  the  report, 
(b)  Part  B,  DD  Form  350. 

Item  Bl,  Contract  Number.  Enter,  left 
justified,  either  the  Department  of 
Defense  contract  number  or,  for  orders 
imder  contracts  awarded  by  other 
Federal  agencies,  the  contract  number  of 
that  Federal  agency. 

(i)  For  DoD  contracts,  enter  the  basic 
(13  alphanumeric  character) 
procurement  instrument  identification 
number  (PON)  that  was  assigned  in 
accordance  with  204.70.  Contracts 
numbered  under  exceptions  permitted 
by  204.7001  shall  include  the 
identification  of  the  contracting  office 
and  the  fiscal  year  in  accordance  with 
204.7003-1  (a)  and  (b)  and  Appendix  N, 
plus  5  characters.  Do  not  enter  other 
supplementary  procurement  instrument 
numbers  as  part  of  the  contract  number: 
such  numbers  shall  be  entered  in  Item 
B2.  Also,  do  not  enter  dashes,  slants,  or 
similar  punctuation  marks,  and  do  not 


34093 


show  spaces  between  numbers  or  letters 
in  the  PUN. 

(ii)  For  other  agency  contracts,  enter 
the  contract  number  of  the  federal 
agency  as  it  appears  in  the  contractual 
instrument,  except  that  spaces  between 
characters  shall  not  be  shown,  and 
dashes,  slants,  and  other  punctuation 
marks  shall  not  be  entered  (e.g.,  for  GS- 
OOS-27773,  enter  GS00S27773;  for  GP- 
16251  A,  enter  GP16251A,  etc.). 

Item  B2,  Modification.  Order  or  Other 
Supplementary  Procurement  Instrument 
Identification  Number.  If  applicable, 
enter  the  supplemental  procurement 
identification  number  (up  to  19 
characters)  that  was  assigned  in 
accordance  with  204.7004  or  other 
identification  permitted  by  204.7001. 
Usually  calls  and  orders  will  be 
assigned  a  four  position  number  in 
accordance  with  204.7004-4.  Usually  a 
modification,  including  a  modification  of 
a  call  or  order,  will  be  assigned  a  six 
position  modification  number  in 
accordance  with  204.7004-3  or  204.7004- 
4(b)  respectively. 

Item  B3,  Action  Date.  Enter  the  year, 
month  and  day  when  a  mutually  binding 
agreement  was  reached.  This  shall  be 
the  effective  date  for  fiscal  obligation 
purposes.  As  a  general  rule,  this  occurs 
when  a  notice  of  award  or  fully 
executed  document  is  manually 
delivered  or  placed  in  the  mail  to  the 
contractor.  J^ternach  segment  as  a  2- 
digit  number.  Use  01  through  12  for 
january  through  December.  For 
example,  enter  2  January  1999  as  990102. 
For  contracts  awarded  in  one  fiscal  year 
and  not  effective  imtil  a  subsequent 
fiscal  year  because  they  are  contingent 
on  the  availability  of  funds  or  for  other 
reasons,  the  date  shall  be  the  date  of  the 
funds  availability. 

Item  B4,  Completion  Date.  Reserved. 

Item  B5,  Contractor  Identification 
Information.  The  Contractor  name  and 
codes  requested  in  the  items  B5A 
through  ^E  refer  to  the  contractor 
whose  name  and  address  appears  in  the 
contract  document.  For  contracts  placed 
with  the  Small  Business  Administration 
pursuant  to  the  Small  Business  Act, 
Public  Law  85-^36,  section  8(a).  or 
orders  placed  against  a  contract 
awarded  by  another  agency,  enter  the 
name  and  codes  for  the  contractor 
establishment  which  will  be  performing 
under  the  contract.  For  Federal  Supply 
Schedule  orders,  enter  the  name  and 
codes  of  the  contractor  whose  name 
appears  on  the  schedule,  not  the  name 
and  codes  of  the  agent  to  whom  orders 
may  be  sent  For  awards  to  the 
Canadian  Commercial  Corporation 
(CCC),  enter  the  name  and  codes  of  the 
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appropriate  CCC  office,  except  as  noted 
in  Item  B5B. 

Item  B5A,  Contractor  Establishment 
Code. 

(i)  Enter  the  9-position  Contractor 
Establishment  Code,  assigned  by  Dun  & 
Bradstreet,  that  identibes  the  contractor. 

(ii)  The  Contractor  Establishment 
Code  is  available  from  one  of  the 
following  sources: 

(A)  The  offeror’s  response  to  the 
solicitation; 

(B)  If  not  provided  with  the  offer,  the 
successful  offeror  shall  be  contacted 
and  requested  to  supply  his  applicable 
Contractor  Establishment  Code; 

(C)  If  not  provided  by  the  successful 
offeror,  the  FPDC  Contractor 
Establishment  Code  file  Alphabetical 
Listing  shall  be  consulted. 

(D)  If  this  listing  has  no  entry  or  has 
multiple  Contractor  Establishment 
Codes  for  the  establishment,  the 
applicable  Contractor  Establishment 
Code  shall  be  obtained  by  contacting 
the  representative  at  the  following 
commercial  telephone  numbers:  215- 
776-4388/4389/4390/4391.  All  requesters 
should  provide  the  following 
information: 

Name  of  requesting  contracting  office; 
Contracting  office  location  (city/town; 
state/country); 

Contracting  office  area  code  and 
commercial  telephone  number; 

Name  of  individual  making  the  request; 
Total  number  of  requests,  if  more  than 
one;  and 

Contractor  establishment  name,  street 
address  (and/or  P.O.  Box),  city /town, 
state/country,  and  ZIP  code,  if 
applicable,  as  displayed  in  Items  B5C 
and  B5D. 

Item  B5B,  Commercial  and 
Government  Entity  (CAGE)  Code. 

(i)  Enter  the  5-position  code  assigned 
by  the  Defense  Logistics  Services  Center 
(DLSC)  that  identihes  the  Contractor 
plant  or  establishment. 

(ii)  For  awards  to  the  Canadian 
Commercial  Corporation  (CCC),  enter 
the  code  which  identifies  the  contractor 
establishment  performing  under  the 
contract. 

(iii)  The  CAGE  code  is  available  from 
one  or  more  of  the  following  sources: 

(A)  The  offeror’s  response  to  the 
solicitation; 

(B)  The  bimonthly  H-8  publication 
issued  by  DLSC-JBDA,  Federal  Center, 
74  N.  Washington,  Battle  Creek,  MI 
49017-3084,  telephone  numbers: 
AUTOVON  932-4725,  FTS  522-4725, 
commercial  (616)  961-4725. 

(C)  On-line  access  to  the  CAGE  file 
through  the  Defense  Integrated  Data 
System  (DIDS); 


(D)  On-line  access  to  the  Defense 
Logistics  Agency  CAGE  file  through  the 
DLA  Network;  or 

(E)  Submission  of  a  DD  Form  2051, 
Request  for  Assignment  of  a  CAGE 
Code,  or  electronic  equivalent  to  DLSC- 
FBA  at  the  above  address.  It  is  the 
responsibility  of  the  contracting  activity 
to  request  the  assignment  of  the  CAGE 
code  by  completing  Section  A  of  the  DD 
Form  2051 — Request  for  Assignment  of  a 
Commercial  and  Government  Entity 
(GAGE)  Code.  (See  53.303-70-DD-2051). 
The  prospective  contractor  will 
complete  Section  B  of  the  form.  The 
completed  form  will  be  submitted  by  the 
contracting  activity  to  DLSC-FBA  for 
processing  and  code  assignment  after  it 
has  verified  the  data  submitted  by  the 
contractor. 

(iv)  Questions  concerning  obtaining 
computer  tapes,  electronic  updates  or 
code  assignments  should  be  directed  to 
DLSC,  Attn:  DLSC-FBA,  telephone 
numbers:  AUTOVON  932-4358,  FTS 
522-4358,  commercial  (616)  961-4358. 

Item  BSC,  Contractor  name.  In  the 
space  provided,  enter  the  name 
(including  division  name)  of  the 
contractor. 

Item  BSD,  Contractor  address.  In  the 
space  provided,  enter  the  address  of  the 
contractor.  Include  street  address  (and/ 
or  P.O.  Box),  city/town,  state/country, 
and  ZIP  code,  if  applicable. 

Item  BSE,  Contractor’s  Taxpayer 
Identification  Number  (TIN).  Reserved. 

Item  BSF,  Parent  TIN.  Reserved. 

Item  BSG,  Parent  Name.  Reserved. 

Item  B6,  Principal  Place  of 
Performance.  Principal  place  of 
performance,  in  general,  refers  to  the 
prime  contractor’s  final  assembly  point 
of  a  manufactured  article,  construction 
site,  place  of  mining,  or  place  where  a 
service  is  performed  for  the 
Government,  including  military 
installations. 

(i)  If  more  than  one  location  is 
involved,  show  the  location  involving 
the  largest  dollar  amount  of  the 
acquisition.  Do  not  show  more  than  one 
location  in  Item  B6. 

(ii)  For  purchase  from  regular  dealers 
(FAR  22.601),  the  place  of  performance 
shall  be  the  dealer’s  location  if  shipment 
is  made  fi'om  stock,  or  the 
subcontractor’s  location  if  shipment  is 
made  from  a  subcontractor’s  plant. 

(iii)  For  construction  contracts,  report 
the  actual  site  of  construction. 

(iv)  For  architect-engineering 
contracts,  report  the  planned  site  of  the 
construction. 

(v)  In  cases  where  the  places  of 
performance  will  be  varied  or  unknown, 
enter  the  home  office  location  of  the 
contracior. 


(vi)  Where  labor  surplus  area  set- 
aside  preference  is  given,  the  principal 
place  of  performance  shall  be  the  city 
and  state  of  the  area  which  determined 
the  preference. 

Item  B6A,  City  or  Place  Code. 

(i)  Where  the  place  of  performance  is 
in  the  U.S.  and  Outlying  Areas,  enter  the 
city  or  place  code  of  the  principal  place 
of  performance  from  FIPS  PUB  55-2.  If 
the  city  or  locality  is  not  listed,  find  the 
appropriate  county  in  FIPS  PUB  55-2 
and  enter  the  5-digit  place  code  for  the 
county.  For  Washington,  DC  enter  50000. 
It  may  be  necessary  to  refer  to  FIPS  55- 
2,  Paragraph  5.2,  Entry  Selection  With 
the  Aid  of  the  Class  Code,  to  ensure  that 
the  correct  city  or  place  code  is  chosen. 
The  class  code  must  be  used  in  addition 
to  the  place  code  in  many  instances  to 
correctly  identify  the  code  which  most 
accurately  identifies  the  place  of 
performance. 

(ii)  Leave  this  item  blank  for  foreign 
countries. 

Item  B6B,  State  or  Country  Code. 

(i)  Enter  the  numeric  state  code  for  the 
U.S.  and  Outlying  Area.  FIPS  PUB  5-2, 
Codes  for  the  Identification  of  the 
States,  the  District  of  Columbia  and  the 
Outlying  Areas  of  the  United  States  and 
Associated  Areas,  or  FIPS  PUB  55-2 
may  be  used  for  the  identification  of 
states  and  state  equivalents  in  the 
United  States  and  Outlying  Areas. 

(ii)  Enter  the  alpha  country  code  from 
FIPS  PUB  10-3,  Countries, 

Dependencies,  Areas  of  Special 
Sovereignty,  and  Their  Principal 
Administrative  Divisions,  to  identify 
foreign  countries. 

Item  BSC,  City  or  Place/State  or 
Country  Names.  Enter  the  name  of  the 
principal  place  of  performance.  If  the 
location  is  the  same  as  for  Item  B5D, 
enter  the  word  “same”.  Do  not  leave 
blank. 

Item  B7,  Type  of  Obligation.  This  item 
is  used  to  identify  the  nature  of  the 
amount  to  be  entered  in  Item  B8.  Enter 
Code  1  to  show  an  obligation;  Code  2  to 
show  a  deobligation. 

Item  B8,  Total  Dollars.  Enter  the  net 
amount  of  funds  obligated  or 
deobligated  by  the  contractual 
instrument  being  reported.  Enter  whole 
dollars  only. 

Item  B9,  Foreign  Military  Sale. 

(i)  If  only  part  of  a  contracting  action 
is  for  foreign  military  sales,  that  part  (if 
in  excess  of  $25,000)  shall  be  reported 
on  one  DD  Form  350,  and  the  other  part 
(if  in  excess  of  $25,000)  shall  be  reported 
on  a  second  DD  Form  350.  Any  part  of 
$25,000  or  less  shall  be  reported  on  the 
DD  Form  1057. 

(ii)  Enter  Code  Y  if  the  contracting 
action  is  under  foreign  military  sales 
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arrangements,  or  under  any  other 
arrangements  whereby  a  foreign  country 
or  international  organization  undertakes 
to  bear  the  cost  of  the  procurement.  If 
not,  enter  Code  N. 

Item  BIO,  Multiyear  Contract.  Enter 
Code  Y  if  this  report  concerns  multiyear 
contracting  for  supplies  or  services 
pursuant  to  FAR  17.1;  otherwise,  enter 
Code  N. 

Item  Bll,  Total  Multiyear  Value. 

Enter  the  estimated  multiyear  contract 
value  if  Item  BlO  is  coded  Y  and  Item 
B13  is  coded  1  or  3.  Enter  whole  dollars 
only.  Otherwise,  leave  this  item  blank. 

Item  Bl2,  Principal  Product  or 
Service. 

Item  B12A,  FSC  or  Service  Code. 

Enter  a  Federal  Supply  Classification 
Code,  a  Research,  Development,  Test 
and  Evaluation  (RDT&E)  Code,  or  a 
Service  Code  in  accordance  with 
Section  1,  Volume  I  of  the  Department  of 
Defense  Procurement  Coding  Manual 
(DoD  4105.61M).  Each  DD  Form  350  must 
contain  a  4-character  entry  for  this  item. 
If  more  than  one  code  is  applicable  to 
the  action,  enter  the  one  that  best 
identifies  the  product  or  service 
representing  the  largest  dollar  volume  of 
acquisition. 

(i)  Research,  development,  test,  and 
evaluation  (RDT&E)  is  defined  in  FAR 
35.001.  Each  DD  Form  350  action  or 
RDT&E  shall  be  assigned  a  code 
beginning  with  the  letter  A  in 
accordance  with  Section  I,  Part  A  of  the 
referenced  coding  manual.  Do  not  assign 
RDT&E  codes  for  the  acquisition 
(including  rental  or  lease)  of  equipment, 
supplies,  or  services  separately 
purchased  in  support  of  RDT&E  work. 
Acquisition  of  services  or  supplies  that 
is  incidental  to  the  fulfillment  of  RDT&E 
work,  but  does  not  require  contractor 
RDT&E  performance,  shall  be  coded  in 
accordance  with  Parts  B  and  C,  Section  1 
of  the  referenced  coding  manual,  even 
though  such  purchases  are  in  support  of 
RDT&E  work  and  RDT&E  funds  are 
cited.  In  no  case  shall  RDT&E  codes  be 
assigned  for  orders  under  GSA  Federal 
Supply  Schedule  contracts. 

(ii)  Services.  All  services  (except 
RDT&E  actions)  and  lease  or  rental  of 
equipment  or  facilities  shall  be  coded  in 
accordance  with  Part  B,  Section  I  of  the 
referenced  coding  manual.  Each 
category  is  assigned  a  series  of  4- 
character  codes  for  specific  types  of 
services  and  construction. 

(iii)  Supply.  Acquisition  of  supply 
items  shall  be  assigned  a  Federal  Supply 
Classification  (all  numeric)  Code  from 
Part  C,  Section  1  of  Volume  1  of  the 
referenced  coding  manual.  The 
Department  of  Defense  Federal  Supply 
Classification  Cataloging  Handbooks 
H2-1.  H2-2,  and  H2-3  also  may  be  used 


as  a  reference  in  identifying  the  correct 
4-character  code.  Lease  or  rental  of 
equipment/facilities  should  be  coded  as 
a  service  in  accordance  with  Part  B, 
Section  1  of  the  referenced  coding 
manual. 

Item  B12B,  DD  Claimant  Program 
Code.  Enter  the  appropriate  code  that 
identifies  the  commodity  described  in 
Item  B12E.  Claimant  Program  Codes  are 
defined  in  Section  III,  Volume  I  of  the 
DoD  Procurement  Coding  Manual  (DoD 
4105.61M). 

(i)  If  more  than  one  code  is  applicable 
to  the  action,  enter  the  one  that  best 
identifies  the  product  or  service 
representing  the  largest  dollar  volume  of 
acquisition. 

(ii)  If  the  description  in  Item  B12E  is 
for  research  and  development,  the 
objective  of  the  research  and 
development  shall  control  the  Claimant 
Program  code  to  be  entered;  e.g.,  if  the 
objective  of  the  research  and 
development  is  a  guided  missile,  enter 
Code  A20. 

(iii)  If  the  description  in  Item  B12E  is 
for  research  that  cannot  be  identified 
with  a  particular  claimant  program, 
enter  Code  SlO. 

(iv)  Contracts  for  ship  repair, 
inspection  and  repair  as  necessary 
(IRAN),  modihcation  of  aircraft, 
overhaul  of  engines,  and  like 
maintenance,  repair  or  modification 
services  shall  be  identified  with  a 
particular  claimant  program  where 
possible. 

(v)  Equipment  rental  (including  rental 
of  automated  data  processing  equipment 
(as  defined  at  Part  70))  and  utility 
services  shall  be  coded  SlO. 

(vi)  If  a  particular  claimant  program 
carmot  be  identified,  enter  Code  SlO  for 
services  or  code  C9E  for  supplies  or 
equipment. 

Item  B12C,  System  or  Equipment 
Code.  Enter  the  appropriate  weapons 
system  or  equipment  code  in  accordance 
with  Section  II,  Volume  I  of  the  DoD 
Procurement  Coding  Manual  (DoD 
4105.61M).  If  the  action  is  funded  by  the 
Strategic  Defense  Initiative  (SDI),  enter 
code  CAA  in  this  item  in  preference  to 
any  other  applicable  code.  If  more  than 
one  code  is  applicable  to  the  action, 
enter  the  one  that  best  identifies  the 
product  or  service  representing  the 
largest  dollar  volume  of  acquisition.  If  a 
weapon  system  or  equipment  code  is  not 
applicable,  enter  3  zeros.  DLA  activities 
will  use  the  code  assigned  by  the 
sponsoring  Service. 

Item  B12D,  Standard  Industrial 
Classification  (SIC)  Code.  This  item 
identifies  the  SIC  of  the  procurement  (as 
opposed  to  the  SIC  of  the  Manufacturer 
or  Dealer).  Enter  the  SIC  Code  in  effect 
at  the  time  of  award  from  the  OMB 


Standard  Industrial  Classification 
Manual.  If  more  than  one  code  is 
applicable  to  the  action,  enter  the  one 
that  best  identifies  the  product  or 
service  representing  the  largest  dollar 
volume  of  acquisition. 

Item  B12E,  Name  or  Description. 

Enter  the  name  or  brief  description  of 
the  commodity  or  service.  When  the 
description  of  a  commodity  or  service  is 
classified,  enter  only  the  word 
“Classified”;  however,  do  not  specify 
“Classified”  if  a  code  name,  such  as 
Minuteman,  Polaris,  Trident,  Pershing, 
etc.,  or  an  identifying  program  numben 
e.g.,  WS-107A,  can  be  used  without 
classifying  the  report. 

Item  B13,  Kind  of  Contracting  Action. 

(i)  Enter  one  of  the  available  codes  as 
appropriate. 

(ii)  For  a  contract  action  which 
initially  funds  an  award  made  in  one 
fiscal  year  but  not  effective  until  a 
subsequent  fiscal  year  because  it  was 
contingent  on  the  availability  of  funds  or 
for  other  reasons,  enter  the  code  best 
describing  the  action. 

Code  1 — Initial  Letter  Contract.  Enter 
this  code  when  a  new  letter  contract  is 
executed.  For  a  letter  contract  which  is 
designated  as  a  modification  of  an 
existing  contract,  enter  Code  A. 

Code  2 — ^Definitive  Contract 
Superseding  Letter  Contract.  Enter  this 
code  when  applicable.  Enter  code  A  for 
a  definitive  modification  which 
supersedes  a  letter  contract  designated 
as  a  modification  of  an  existing  contract. 

Code  3 — ^Definitive  Contract 
(including  notice  of  award).  Enter  this 
code  when  the  first  binding  document  is 
the  instrument  containing  all  the  terms 
and  conditions  of  the  agreement.  Use 
this  code  for  definitive  contract  awards 
under  the  Small  Business 
Administration  8(a)  Program. 

Code  4 — Order  Against  DoD  Basic 
Ordering  Agreement  Enter  this  code 
when  reporting  orders  against  basic 
ordering  agreements,  priced  exhibits 
and  production  lists  entered  into  by  a 
DoD  Component.  Use  Codes  A-G,  as 
appropriate,  for  modifications  of  such 
orders. 

Code  5 — Order  Against  DoD  Contract. 
Enter  this  code  when  reporting  orders 
against  indefinite  delivery  type 
contracts,  DLA  schedules,  job  orders, 
task  orders,  and  the  like  where  firm 
obligations  are  created  by  the  issuance 
of  such  documents  and  where  the  basic 
contract  was  awarded  by  a  DoD 
Component.  Use  this  code  for  orders 
place  against  DoD  contracts  with  the 
Small  Business  Administration  8(a) 
Program.  Also  use  this  code  for 
contracting  actions  placed  with 
workshops  for  the  blind  or  other 
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severely  handicapped.  Use  Codes  A-G, 
as  appropriate,  for  modifications  of  such 
orders. 

Code  6 — Order/Modibcation  Under 
Federal  Supply  Schedule.  Enter  this 
code  for  all  contracting  actions 
(including  modiHcations)  under  a 
Federal  Supply  Schedule  contract  (see 
FAR  8.401).  This  includes  contracting 
actions  against  Veterans  Administration 
Supply  Schedules,  GSA  ADP  Schedule 
contracts  and  GSA  Area  Contracts  for 
Utility  Services. 

Code  7 — Order  Against  Another 
Federal  Agency’s  Contract.  Enter  this 
code  for  orders  against  a  contract 
awarded  by  another  Federal  agency, 
other  than  a  Federal  Supply  Schedule. 
Code  7  includes  modifications  and 
orders  against  contracts  written  by  the 
Government  Printing  Office,  Federal 
Prison  Industries,  Tennessee  Valley 
Authority,  or  the  Departments  of 
Treasury,  Agriculture  or  Energy. 

Code  8 — Action  With  Another  Federal 
Agency.  Enter  this  code  for  all 
contracting  actions,  including 
modifications,  placed  directly  with 
another  Federal  Agency  where  the 
Federal  Agency  is  acting  as  the 
contractor.  Use  Code  7  for  orders  placed 
with  a  contractor  who  is  performing  on 
a  contract  written  by  another  Federal 
Agency. 

Code  A — Additional  Work,  New 
Agreement.  Enter  this  code  when 
additional  work  is  acquired  by  means  of 
a  bilateral  supplemental  agreement 
which  increases  the  scope  of  existing 
contracts,  including  letter  contracts. 

Code  B— Additional  Work,  Other. 
Enter  this  code  when  additional  work  is 
acquired  by  means  of  modification  to 
the  basic  contract  as  follows: 

(i)  Exercise  of  options  for  increased 
quantities  or  extended  performance. 

(ii)  Incremental  yearly  buys  under 
multiyear  contracts. 

(iii)  Amendments  to  letter  contracts, 
supplemental  agreements,  and  other 
modifying  actions  which  add  work  and 
are  made  pursuant  to  the  terms  of 
existing  contracts. 

Code  C — Funding  Action.  Enter  this 
code  for  amendments  to  letter  contracts 
and  other  contract  modifications  which 
do  not  change  the  scope  of  work  of  the 
existing  contract  but  obligate  or 
deobligate  funds.  This  includes,  by  way 
of  illustration,  incremental  funding 
(other  than  incremental  yearly  buys 
under  multiyear  contracts),  increasing 
the  estimated  cost  on  cost 
reimbursement  contracts,  and  repricing 
actions  covering  incentive  price 
revision,  and  economic  price 
adjustment.  Do  not  use  this  code  for  a 
modification  which  is  the  initial  citation 
and  obligation  of  funds  for  a  contract/ 


modification  awarded  in  one  fiscal  year 
but  not  effective  until  a  subsequent 
fiscal  year. 

Code  D — Change  Order.  Enter  this 
code  when  reporting  change  orders 
issued  pursuant  to  the  “Changes,” 
“Differing  Site  Conditions,”  or  similar 
provisions  of  existing  contracts. 

Code  E — ^Termination  for  Default. 

Enter  this  code  for  termination  for 
default. 

Code  F — ^Termination  for 
Convenience.  Enter  this  code  for 
termination  for  convenience. 

Code  G — Cancellation.  Enter  this  code 
for  a  cancellation  action.  Do  not  use  this 
code  to  report  the  cancellation  of  a  DD 
Form  350.  (See  Item  Al). 

(c)  Part  C  of  DD  Form  350 — ^The 
following  rules  apply  to  each  of  the 
items  listed  in  Part  C  of  DD  Form  350: 

(1)  If  Item  B9  is  coded  Y  or  Item  B13  is 
coded  8,  leave  all  items  in  this  Part  C 
blank. 

(2)  If  Item  Bl3  is  coded  1  through  4,  6 
or  A,  coding  of  all  items  in  this  Part  C 
shall  be  accomplished  in  accordance 
with  the  coding  instructions  for  that 
item. 

(3)  If  Item  Bl3  is  coded  5,  enter  the 
same  code  in  each  item  in  Part  C  that 
was  reported  for  the  original  contract 
governing  this  transaction. 

(4)  If  Item  Bl3  is  coded  7,  completer 
Items  Cl,  C2,  C3,  C5,  C7,  C8,  C9,  CIO, 
C13A,  C13B  &  C13D  based  on 
information  obtained  from  the  agency 
which  awarded  the  initial  contract. 

Leave  Items  C4,  C6,  Cll  and  Cl3  blank. 
Complete  Item  Cl2  based  on 
information  in  the  contract  document. 

(5)  If  Item  B13  is  coded  B  through  G, 
the  correct  coding  is  controlled  by  the 
date  of  the  solicitation. 

(i)  For  solicitations  issued  prior  to  1 
April  1985  (pre-CICA),  leave  items  C6 
through  C9  blank  and  enter  the  same 
code  in  each  other  item  in  Part  C  that 
was  reported  for  the  original  contract 
governing  this  transaction. 

(ii)  For  solicitations  issued  on  or  after 
1  April  1985  (post-CICA),  enter  the  same 
code  in  each  item  in  Part  C  that  was 
reported  for  the  original  contract 
governing  this  transaction. 

(6)  If  the  code  representing  the 
original  action  is  no  longer  available,  the 
definition  of  the  original  code  has 
changed,  or  a  data  element  has  been 
added  to  the  system  after  the  original 
contract  report,  enter  the  most  accurate 
code  now  available. 

Item  Cl,  Synopsis. 

Code  Y — Enter  if  a  synopsis  of  the 
proposed  action  was  prepared  and 
transmitted  to  the  Commerce  Business 
Daily  in  accordance  with  FAR  5.2. 

Code  N — ^Enter  if  Code  Y  does  not 
apply  and  complete  Item  C2. 


Item  C2,  Reason  Not  Synopsized. 

Leave  blank  if  Item  Cl  was  coded  Y,  if 
not,  enter  the  appropriate  code. 

Code  A — ^The  action  was  not 
synopsized  due  to  urgency. 

Code  B — ^The  action  was  not 
synopsized  due  to  some  other  reason. 

Item  C3,  Extent  Competed.  Enter  the 
appropriate  code  shown  below. 

Code  A — Competed  Action.  Enter 
code  A  if  item  B13  is  coded  6  or  when 
any  of  the  following  conditions  apply: 

(i)  Competitive  procedures  were  used 
to  fulfill  the  requirement  for  full  and 
open  competition  (FAR  6.1); 

(ii)  Full  and  open  competition  was 
provided  for  after  exclusion  of  sources, 
in  order  to  establish/maintain 
alternative  sources  or  to  set  aside  a 
procurement  for  small  business  or  labor 
surplus  area  concerns  (FAR  6.2); 

(iii)  Statutory  authorities  for  other 
than  full  and  open  competition  were 
used  (FAR  6.3)  and  more  than  one  offer 
was  received; 

Note:  Any  procurement  authorized  or 
required  by  statute  to  be  awarded  to  a 
specified  source,  e.g.,  8(a)  awards;  brand 
name  conunercial  products  for  authorized 
resale;  or  awards  for  utilities,  except 
telecommunications,  are  excluded  from  Code 
A  and  shall  be  reported  in  Code  B. 

(iv)  Contract  action  resulted  from  a 
contract  awarded  prior  to  CICA  that 
used  two-step  sealed  bidding,  other 
sealed  bidding,  or  was  negotiated 
competitively. 

Code  B — ^Not  Available  for 
Competition.  Enter  code  B  when  any  of 
the  following  conditions  apply  to  the 
award; 

(i)  Awards  to  regulated  monopolies 
for  utilities,  except  telecommunications, 
where  the  price  negotiated  is  based  on 
prices  set  by  law  or  regualtion; 

(ii)  Brand  name  commercial  products 
for  authorized  resale: 

(iii)  Procurements  authorized  or 
required  by  statute  to  be  awarded  to  a 
designated  source; 

(iv)  If  the  contract  was  awarded  to  the 
Small  Business  Administration  (SBA) 
pursuant  to  Section  8(a)  of  the  Small 
Business  Act  pursuant  to  FAR  19.8; 

(v)  Foreign  Military  Sales/ 
International  Agreements; 

(vi)  Actions  with  another  Federal 
Agency; 

(vii)  Other  contract  actions  where  the 
Deputy  Assistant  Secretary  of  Defense, 
Procurement  (DASD(P))  has  determined 
that  there  is  no  opportunity  for 
competition. 

Code  C — Follow-on  to  Competed 
Action.  Enter  Code  C  when  the  action 
pertains  to  an  acquisition  placed  with  a 
particular  contractor  to  continue  or 
augment  a  specific  competed  program 
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where  such  placement  was  necessitated 
by  prior  acquisition  decisions  (see  Item 
C4.  Code  C). 

Code  D — Not  Competed.  Enter  Code  D 
when  Codes  A,  B,  or  C  do  not  apply. 

Item  C4,  Competitive  Characteristics. 

If  Item  C3  is  coded  B,  do  not  complete 
this  item.  If  Bl3  is  coded  6,  enter  Code 
A.  If  Item  B13  is  coded  7,  leave  Item  C4 
blank.  Otherwise,  enter  the  code  below 
which  corresponds  to  the  action: 

Code  A — I^ice  Competition. 

(i)  A  contract  shall  be  reported  as 
price  competition  if  offers  were  solicited 
and  received  from  at  least  two 
responsible  offerors  capable  of 
satisfying  the  Government’s 
requirements  wholly  or  partially,  and 
the  award  or  awards  were  made  to  the 
offeror  or  offerors  submitting  the  lowest 
evaluated  prices  (including  catalog  or 
market  prices).  However,  actions  shall 
not  be  reported  as  “price  competition" 
solely  on  the  basis  of  the  number  of 
solicitations  make.  Contracting  ofHcers 
shall  consider  the  content  of  the 
response  of  the  solicitation,  the  contract 
history  of  the  items  purchased,  and 
other  relevant  information,  and  shall 
exercise  sound  judgment  in  reporting 
actions  as  “price  competition.” 

(ii)  Even  though  catalog  or  market 
prices  were  offered,  if  the  criteria  for 
“price  competition”  as  specified  here 
have  been  met,  then  enter  Code  A. 

(iii)  A  contract  may  also  be  reported 
as  “price  competition”  even  though  only 
one  offer  is  received,  when  offers  are 
solicited  from  at  least  two  responsible 
offerors  who  normally  contend  for 
contracts  for  the  same  or  similar  items. 

(iv)  Where  only  one  responsive  offer 
was  received  and  the  solicitation  was 
restricted  to  a  prime  contractor  and  his 
subcontractor  for  that  item,  enter  code  E 
or  F  as  appropriate. 

(v)  In  no  case  shall  cost- 
reimbursement  type  contracts  be  coded 
A. 

(vi)  Multiple  awards  in  such  areas  as 
subsistence,  clothing,  and  equipage,  and 
other  commodities  where  several 
awards  normally  result  from  one 
solicitation  may  be  reported  as  “price 
competition,”  even  though  the  total 
quantity  of  the  solicitation  is  not 
awarded,  if  in  the  judgment  of  the 
contracting  officer  there  are  sufficient 
facts  to  support  a  valid  finding  of  “price 
competition,” 

Code  B — Design  or  Technical 
Competition.  Design  or  technical 
competition  is  present  when  two  or 
more  qualified  sources  of  supply  are 
invited  to  submit  design  or  technical 
proposals,  with  the  subsequent  contract 
award  based  primarily  on  this  factor, 
rather  than  on  a  price  basis.  Many 
research  and  development  contracts  and 


many  initial  contracts  for  new  military 
weapons  fall  into  the  category  of  design 
or  technical  competition. 

Code  C — Follow-on  After  Price 
Competition  and 

Code  D — ^Follow-on  After  Design/ 
Technical  Competition. 

(i)  A  follow-on  contract  means  a  new 
acquisition  (whether  placed  by  a 
separate  new  contract  or  by  a 
supplemental  agreement)  placed  with  a 
particular  contractor  which  continues  or 
augments  a  speciHc  military  program  in 
instances  where  such  placement  was 
necessitated  by  prior  acquisition 
decisions.  An  example  of  a  follow-on 
contract  is  one  which  by  force  of 
circumstances  was  awarded  to  a 
contractor  who  was  just  completing  a 
research  and  development  contract  in 
the  same  program.  Other  examples  of 
follow-on  contracts  include  those  for 
support  equipment,  maintenance 
support,  technical  representatives  or 
spare  parts  which  have  been  awarded 
without  competition  to  the  contractor 
furnishing  the  original  equipment. 
Follow-on  contracts  in  which  the 
selection  of  the  contractor  at  the 
inception  of  the  program  was  on  a 
competitive  basis  (i.e.,  price  or  design  or 
technical)  shall  be  reported  as  Code  C 
or  D,  as  appropriate. 

(ii)  For  follow-on  contracts  in  which 
the  selection  of  the  contractor  at  the 
inception  of  the  program  was  on  a 
noncompetitive  basis,  enter  code  E  or  F 
as  appropriate. 

Code  E — Noncompetitive — Catalog  of 
Market  Price.  A  contracting  action  shall 
be  reported  Code  E  if  there  was  no 
competition  in  the  award  and  the 
reasonableness  of  price  was  based  on 
established  catalog  or  market  prices  of 
commercial  items  sold  n  substantial 
quantities  to  the  general  public  as 
defined  in  FAR  15.804-3(c).  If  the  award 
involves  catalog  or  market  prices  and 
the  criteria  for  “price  competition”  as 
speciHed  in  Code  A  above  have  been 
met,  enter  Code  A  versus  Code  E, 

Code  F — Noncompetitive — Other. 
Enter  Code  F  if  there  was  no 
competition  in  the  award,  the  work 
involved  was  not  a  follow-on  acquisition 
reportable  above,  and  the 
reasonableness  of  price  was  not  based 
on  established  catalog  or  market  price 
reportable  above.  Also  enter  this  code  to 
report  actions  where  only  one 
responsive  offer  was  received  and  the 
solicitation  was  restricted  to  a  prime 
contractor  and  his  subcontractor  for  that 
item,  unless  a  catalog  or  market  price 
applies. 

Item  C5,  Type  of  contract,  (i)  Enter  the 
code  below  which  corresponds  to  the 
type  of  contract  provided  for  in  the 
provisions  of  the  action  reported: 


(ii)  Multiple  contract  types.  Where  the 
action  involves  more  than  one  type  of 
contract,  the  predominant  type  based  on 
dollars  shall  be  entered.  However,  if  any 
nonpredominant  portion  of  a  multi-type 
contract  exceeds  $500,000,  a  separate 
DD  Form  350  shall  be  used  to  report 
each  such  portion  of  the  action.  The 
total  of  the  DD  Form  350  reports  shall 
equal  the  total  contract  action. 

(iii)  Letter  contracts.  When  reporting 
original  letter  contracts  and 
amendments  thereto,  enter  the  code  for 
the  type  of  contract  that  will  be  used 
when  the  letter  contract  is  converted  to 
a  debnitive  contract. 

Code  A — ^Fixed  Price 
Redetermination. 

Code  I — Firm  Fixed  Price. 

Code  K — ^Fixed  Price  Economic  Price 
Adjustment. 

Code  L — ^Fixed  Price  Incentive, 

Code  R — Cost  Plus  Award  Fee. 

Code  S — Cost  Contract. 

Code  T — Cost  Sharing. 

Code  U — Cost  Plus  Fixed  Fee. 

Code  V — Cost  Plus  Incentive  Fee. 

Code  Y — ^Time  and  Materials. 

Code  Z — ^Labor  Hour. 

Item  C6,  Number  of  Offerors  Solicited. 
If  Item  B13  is  coded  6  enter  Code  2.  If 
Item  B13  is  coded  7,  leave  Item  C6 
blank.  Otherwise,  enter  the  code  below 
which  describes  the  number  of  offerors 
solicited. 

Code  1 — ^Enter  if  only  one  offeror  was 
solicited. 

Code  2 — ^Enter  if  more  than  one 
offeror  was  solicited. 

Item  C7,  Number  of  Offers  Received. 
Enter  the  code  below  which  describes 
the  number  of  offers  received.  If  Item 
B13  is  coded  6,  enter  Code  2. 

Code  1 — Enter  where  only  one  offer 
was  received. 

Code  2 — ^Enter  when  more  than  one 
offer  was  received. 

Item  C8,  Solicitation  Procedures,  (i) 
This  item  pertains  to  the  requirements  of 
FAR  Part  6,  Subparts  6.1, 6.2,  and  6.3, 
(with  the  exception  of  the  statutory 
authorities  for  other  than  full  and  open 
competition  (Subpart  6.3)  which  are 
reported  in  Item  C9  below).  Code  A 
through  K  designate  the  full  and  open 
competition  requirements  set  forth  in 
FAR  Part  6.  Code  M  designates  actions 
which  do  not  require  the  application  of 
the  Competition  in  Contracting  Act  (see 
FAR  6.001(b)).  Code  N  designates 
exceptions  to  full  and  open  competition. 
(See  FAR  6.3). 

(ii)  Modifications  within  the  scope  of 
a  contract  and  delivery  orders  under 
requirements  or  definite  quantity 
contracts  shall  be  reported  the  same  as 
the  initial  contract.  Delivery  orders 
under  indefinite  quantity  contracts  shall 
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be  reported  the  same  as  the  initial 
contract  when  the  conditions  in  FAR 
6.001(e)  are  met.  If  these  conditions  are 
not  met,  the  delivery  order  shall  be 
reported  pursuant  to  the  conditions 
applicable  to  that  order. 

(iii)  If  Item  B13  is  coded  6,  enter  Code 
B  for  single  award  schedules  or  Code  F 
for  multiple  award  schedules. 

(iv)  Enter  Code  K  for  all  set-aside, 
including  a  Small  Disadvantaged 
Business  Set-Aside  (see  206.203-70),  a 
total  set-aside  for  Historically  Black 
Colleges  and  Universities  (HBCU)  or 
Minority  Institutions  (Mis)  (see  206.207), 
or  a  portion  of  a  Broad  Agency 
Announcement  (BAA)  whdch  was  set- 
aside  for  HBCUs  or  Mis. 

(v)  Enter  the  code  below  which 
accurately  describes  the  action. 

Code  A — ^Full  and  Open 
Competition — Sealed  Bidding.  Enter  if 
the  action  resulted  from  an  award 
pursuant  to  FAR  6.102(a). 

Code  B — Full  and  Open  Competition- 
Competitive  Proposals.  Enter  if  the 
action  resulted  bom  an  award  pursuant 
to  FAR  6.102(b). 

Code  C — Full  and  Open 
Competition — Combination.  Enter  if  the 
action  resulted  bom  an  award  using  a 
combination  of  competitive  procedures 
(e.g.,  Two-Step  Sealed  Bidding)  pursuant 
to  FAR  6.102(c). 

Code  D — Architect-Engineer.  Enter  if 
the  action  resulted  bom  selection  of 
sources  for  architect-engineer  contracts 
pursuant  to  FAR  6.102(d)(1). 

Code  E — Basic  Research.  Enter  if  the 
action  resulted  bom  competitive 
selection  of  basic  research  proposals 
pursuant  to  FAR  6.102(d)(2). 

Code  F — Multiple  Award  Schedule. 
Enter  if  the  action  is  an  award  of  a 
multiple  award  schedule  pursuant  to 
FAR  6.102(d)(3)  or  an  order  against  such 
a  schedule. 

Code  G — Alternate  Source-Reduced 
Cost.  Enter  if  the  action  resulted  from 
use  of  procedures  to  reduce  overall 
costs  pursuant  to  FAR  6.202(a)(1). 

Code  H — Alternate  Source — 
Mobilization.  Enter  if  the  action  resulted 
from  use  of  procedures  for  having  a 
facility  available  for  national  defense  or 
industrial  mobilization  pursuant  to  FAR 
6.202(a]l2). 

Co'de  I — Alternate  Source — 
Engineering/R&D  Capability.  Enter  if  the 
action  resulted  from  use  of  procedures 
for  establishing  or  maintaining  an 
essential  engineering,  research,  or 
development  capability  pursuant  to  FAR 
6.202(a)(3). 

Code  K — Set-Aside.  Enter  if  the  action 
resulted  from  use  of  procedures  for  set- 
asides  pursuant  to  206.203-70,  206.270  or 
FAR  6.203. 


Code  M — Otherwise  Authorized  by 
Statute.  Enter  if  the  agency  uses 
contracting  procedures  that  are 
expressly  authorized  by  statute  and  not 
addressed  in  FAR  Part  6  (See  FAR 
6.001(b)).  Code  M  should  not  be  used  for 
statutes  addressed  in  FAR  6.302-5;  these 
statutes  require  Code  N  in  Item  C8  and 
Code  5A  in  Item  C9. 

Code  N — Other  Than  Full  and  Open 
Competition.  Enter  if  the  action  resulted 
bom  use  of  other  than  full  and  open 
competition  pursuant  to  FAR  6.3. 
Specifically  included  are  those  awards 
authorized  or  required  by  statute  where, 
pursuant  to  FAR  6.302-5,  acquisition 
was  made  bom  a  specified  source  or 
other  agency:  Federal  Prison  Industries 
(UNICOR);  qualified  nonprofit  agencies 
for  the  blind  or  other  severely 
handicapped;  Government  printing  or 
binding;  or  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  8(a)  of  the  Small  Business  Act. 

Item  C9,  Authority  for  Other  Than 
Full  and  Open  Competition.  Enter  the 
appropriate  code  below  when  Item  C8  is 
coded  N.  Explanations  of  the  authorities 
are  set  forth  in  FAR  6.302. 

Code  lA — ^Unique  Source.  Enter  if  the 
action  was  justibed  pursuant  to  FAR 

6.302- l(b)(l). 

Code  IEI — ^Follow-on  Contract.  Enter  if 
action  was  justibed  pursuant  to  FAR 

6.302- l(a)(2)(ii). 

Code  1C — Unsolicited  Research 
Proposal.  Enter  if  action  was  justified 
pursuant  to  FAR  6.302-l(a)(2)(i). 

Code  ID — Patent/Data  Rights.  Enter  if 
action  was  justified  pursuant  to  FAR 

6.302- l(b)(2). 

Code  lE — Utilities.  Enter  if  action  was 
justified  pursuant  to  FAR  6.302-l(b)(3). 

Code  IF — Standardization.  Enter  if 
action  was  justibed  pursuant  to  FAR 

6.302- l(b)(4). 

Code  iG-^nly  One  Source — Other. 
Enter  if  action  was  justified  pursuant  to 
FAR  6.302-1  in  a  situation  other  than  the 
examples  cited  in  Codes  lA  through  IF 
above. 

Code  2A — Urgency.  Enter  if  action 
was  justibed  pursuant  to  FAR  6.302-2. 

Code  3A — Mobilization.  Enter  if 
action  was  justified  pursuant  to  FAR 

6.302- 3(a)(2)(i). 

Code  3B — Essential  R&D  Capability. 
Enter  if  action  was  justified  pursuant  to 
FAR  6.302-3(a)(2)(ii). 

Code  4A — International  Agreement/ 
Foreign  Military  Sales.  Enter  if  action 
was  justified  pursuant  to  FAR  6.302-4. 

Code  5A — Authorized  by  Statute. 
Enter  if  action  was  justified  pursuant  to 
FAR  6.302-5(a)(2)(i). 

Code  5B — Authorized  Resale.  Enter  if 
action  was  justibed  pursuant  to  FAR 

6.302- 5(a)(2)(ii). 


Code  6A — National  Security.  Enter  if 
action  was  justified  pmsuant  to  FAR 

6.302--6. 

Code  7A — ^Public  Interest.  Enter  if 
action  was  taken  pursuant  to  FAR  6.302- 
7. 

Item  CIO— Subject  to  Labor  Standards 
Statutes.  If  Item  B13  is  coded  6,  leave 
Item  CIO  blank.  Otherwise,  enter  the 
appropriate  code  as  follows; 

Code  A — Walsh-Healy  Act, 
Manufacture.  Enter  this  code  when 
subject  to  the  provisions  of  the  FAR  22.6 
and  the  offeror  represents  that  it  is  a 
manufacturer. 

Code  B — Walsh-Healy  Act,  Regular 
Dealer.  Enter  this  code  when  subject  to 
the  provisions  of  the  FAR  22.0  and  the 
offeror  represents  that  it  is  a  regular 
dealer. 

Code  C — Service  Contract  Act.  Enter 
this  code  when  subject  to  the  provisions 
of  the  Service  Contract  Act  (see  FAR 
Part  37). 

Code  D — Davis-Bacon  Act.  Enter  this 
code  when  subject  to  the  Davis-Bacon 
Act. 

Code  Z — Not  Subject  to  Above.  Enter 
this  code  when  this  action  is  not  subject 
to  any  of  the  statutory  requirements 
above. 

Item  Cll — Certificate  of  Current  Cost 
or  Pricing  Data.  If  Item  B13  is  coded  6  or 
7,  leave  Item  Cll  blank.  Otherwise, 
enter  the  appropriate  code  below: 

Code  Y — A  certibcate  of  current  cost 
or  pricing  data  (see  FAR  15.804—1)  was 
obtained. 

Code  N — A  certibcate  was  not 
obtained. 

Code  W — The  requirement  was 
waived. 

Item  Cl2,  Contract  Financing 
(Progress  Payments  or  Advance 
Payments).  Enter  the  appropriate  code 
as  follows: 

Code  A — Enter  if  the  action  contains 
the  provisions  at  252.232-7007,  FAR 
52.232-16,  or  Alternate  I. 

Code  B — Enter  if  the  action  contains 
the  clause  at  252.232-7004. 

Code  C — Enter  if  the  action  provides 
Percentage  of  Completion  Progress 
Payment  financing  (see  232.102(e)(2)) 
and  is  for  either: 

(i)  construction;  or 

(ii)  shipbuilding  and  ship  conversion, 
alteration  or  repair. 

Code  D — Enter  if  the  action  provides 
Unusual  Progress  Payments  or  Advance 
Payments  (see  FAR  32.4  and  FAR 
32.501-2). 

Code  Z — Enter  if  none  of  the  above 
apply. 

Item  Cl3 — Foreign  Trade  Data.  The 
term  "United  States"  (U.S.),  as  used  in 
this  item,  includes  the  United  States  and 
Outlying  Areas  as  defined  in  this 
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subpart,  but  excludes  the  Trust  Territory 
of  Palau. 

Item  C13A,  Number  of  Offerors.  Enter 
the  number  of  offerors  of  foreign  end 
product  as  defined  in  FAR  25,  or 
services  performed  by  foreign  concerns. 

If  zero,  enter  0;  if  greater  than  9,  enter  9. 

Item  C13B,  Buy  American  Act  Percent 
Difference. 

(i)  Enter  2  zeros  (00)  if  the  evaluation 
factor  under  the  Buy  American  Act  is 
not  used. 

(ii)  If  the  evaluation  factor  under  the 
Buy  American  Act  is  used  and  results  in 
an  award  to  a  firm  offering  a  domestic 
product,  enter  the  percent  difference 
between  the  award  price  and  low  firm 
offering  a  foreign  end  product,  computed 
before  application  of  the  Buy  American 
Act  differential;  i.e.,  the  difference 
divided  by  the  price  of  the  low  firm 
offering  a  foreign  end  product.  Enter  the 
percentage  as  a  two  position  whole 
number  (i.e.,  for  5%,  enter  05;  for  11%, 
enter  11). 

Item  C13C,  Place  of  Manufacture  of 
Foreign  Product. 

(i)  If  Item  Bl3  is  coded  6  or  7,  leave 
Item  Cl3C  blank.  Otherwise,  enter  the 
appropriate  code  shown  below; 

Code  A — Enter  if  the  end  product 
offered  is  manufactured  in  the  U.S.  but 
50%  or  more  of  the  cost  of  components 
represents  components  manufactured 
outside  the  U.S. 

Code  B — Enter  if  the  end  product 
offered  is  manufactured,  mined,  or 
grown  outside  the  U.S.  or  the  service 
shown  is  performed  by  a  foreign 
concern. 

(ii)  If  neither  code  applies,  leave 
blank. 

Item  C13D,  Country  of  Origin.  If  the 
product  is  a  foreign  end  product,  or  the 
service  is  performed  by  a  foreign 
concern,  enter  the  FIPS  PUB  10-3  code 
of  the  Country  of  Origin.  If  more  than 
one  foreign  country  is  involved  enter  the 
code  of  the  predominant  foreign  country 
based  on  dollar  value. 

(d)  Part  D  of  DD  Form  350 — The 
following  rules  apply  to  each  of  the 
items  listed  in  Part  D  of  DD  Form  350: 

(1)  If  Item  B9.  Foreign  Military  Sale,  is 
coded  Y  or  if  Item  B13  is  coded  6  or  8. 
leave  all  items  in  this  part  blank. 

(2)  If  Item  B13  is  coded  1  through  4,  or 
A,  coding  of  all  items  in  this  Part  D  shall 
be  accomplished  in  accordance  with  the 
coding  instructions  for  that  item,  and  the 
status  of  the  concern,  such  as  its  size  or 
ownership,  shall  be  determined  in 
accordance  with  FAR  19.301-70  and 
FAR  19.301. 

(3)  If  Item  B13  is  coded  5,  or  B  through 
G,  enter  the  same  code  in  each  item  in 
Part  D  that  was  reported  on  the  DD 
Form  350  to  the  original  contract 
governing  this  transaction. 


(i)  If  a  DD  Form  350  report  was  not 
submitted  because  none  was  required 
for  the  original  action,  enter  the  code 
which  is  applicable  to  the  original 
contract  action  governing  this 
transaction. 

(ii)  If  the  code  representing  the 
original  action  is  no  longer  available,  the 
definition  of  the  original  code  has 
changed,  or  a  data  element  has  been 
added  to  the  system  after  the  original 
contract  report,  enter  the  most  accurate 
code  now  available. 

(4)  If  Item  B13  is  coded  7,  complete 
Items  Dl,  IMA,  D4B,  D4D,  D6  and  D8 
based  on  information  from  the  agency 
which  awarded  the  original  contract. 
Complete  Items  D4C  and  D4B  in 
accordance  with  the  instructions  for  that 
item.  Leave  all  other  items  in  Part  D 
blank. 

Item  Dl,  Type  of  Business. 

Code  A — Small  Disadvantaged 
Business  (SDB).  Enter  Code  A  if  the 
award  was  made  to  an  SDB  concern  as 
defined  in  219.001  and  the  place  of 
performance  is  within  the  United  States 
and  Outlying  Areas. 

Code  B — Other  Small  Business.  Enter 
Code  B  if  the  award  was  made  to  a 
small  business  concern  as  defined  in 
FAR  19.001,  other  than  a  small 
disadvantaged  business  concern,  and 
the  place  of  performance  is  within  the 
United  States  and  Outlying  Areas. 

Code  C — Large  Business.  Enter  Code 
C  if  the  award  was  made  to  a  domestic 
large  business  concern,  and  the  place  of 
performance  is  within  the  United  States 
and  Outlying  Areas. 

Code  D — ^Workshop  for  the  Blind  or 
Severely  Handicapped.  Enter  Code  D  if 
the  award  was  made  to  a  workshop  for 
the  blind  or  other  severely  handicapped 
(FAR  8.701),  and  the  place  of 
performance  is  within  the  United  States 
and  Outlying  Areas. 

Code  F — Hospital.  Enter  Code  F  if  the 
award  is  made  to  a  hospital,  and  the 
place  of  performance  is  within  the 
United  States  and  Outlying  Areas. 

Code  L — Foreign  Concern/Entity. 
Enter  Code  L  if  the  award  is  made  to  a 
foreign  concern,  the  Canadian 
Commercial  Corporation,  or  a  non-U.S. 
chartered  nonprofit  institution. 

Code  M — Domestic  Firm  Performing 
Work  Outside  the  United  States.  Enter 
Code  M  if  the  award  is  made  to  a 
domestic  concern  or  a  domestic 
nonprofit  institution  and  the  place  of 
performance  is  outside  the  United  States 
and  Outlying  Areas. 

Code  N — Historically  Black  Colleges 
and  Universities  or  Minority  Institutions 
(HBCU/MI).  Enter  Code  N  for  an  award 
to  an  HBCU/MI  as  defined  at  226.7002 
and  the  place  of  performance  is  within 
the  United  States  and  Outlying  Areas. 


Code  P — Other  Educational.  Enter 
Code  P  if  award  was  made  to  an 
educational  institution  not  qualifying  as 
a  HBCU/MI,  and  the  place  of 
performance  is  within  the  United  States 
and  Outlying  Areas. 

Code  Z — Other  Nonprofit.  Enter  Code 
Z  if  the  award  was  made  to  a  nonprofit 
or  not  for  profit  institution,  that  did  not 
meet  any  of  the  above  criteria  and  the 
place  of  performance  is  in  the  United 
States  and  Outlying  Areas. 

Item  D2 — Reason  Not  Awarded  to 
SDB.  If  Item  B7  is  coded  7,  leave  Item  D2 
blank.  If  item  Dl  above  is  coded  B,  or  C. 
enter  the  appropriate  code  below. 
Otherwise,  leave  this  item  blank. 

Code  A — ^No  Known  SDB  Source. 

Enter  if  applicable. 

Code  B— SDB  Not  Solicited.  Enter  this 
code  if  there  was  a  known  SDB  source 
but  it  was  not  solicited. 

Code  C — SDB  Solicited — ^No  Offer. 
Enter  if  an  SDB  was  solicited  but  no 
offer  was  received  from  such  concern  or 
the  concern  did  not  offer  sufficient 
quantity  to  cover  the  total  requirement 
but  received  a  separate  award  for  the 
portion  bid  under  this  solicitation. 

Code  D — SDB  Solicited — Offer  Not 
Low.  Also  use  this  code  if  the  SDB  was 
not  willing  to  accept  award  of  a  partial 
Small  Business  set-aside  portion  of  an 
action  at  the  price  offered. 

Code  Z — Other  Reason.  Report  this 
code  when  a  SDB  did  not  receive  the 
award  for  any  other  reason. 

Item  D3,  Reason  Not  Awarded  to 
Small  Business  Concern.  A  Small 
Disadvantaged  Business  is  included  in 
the  term  Small  Business  Concern.  If  Item 
Bl3  is  coded  7,  leave  this  item  blank.  If 
Item  Dl  above  was  coded  C,  enter  an 
appropriate  code  from  the  available 
codes  below.  Otherwise,  leave  blank. 

Code  A — No  Known  Small  Business 
Source.  Enter  if  applicable. 

Code  B — Small  Business  Not  Solicited. 
Enter  this  code  if  there  was  a  known 
small  business  source  but  it  was  not 
solicited. 

Code  C — Small  Business  Solicited — 
No  Offer.  Enter  if  a  small  business 
concern  was  solicited,  but  no  offer  was 
received  from  such  concern,  or  the 
concern  did  not  offer  sufficient  quantity 
to  cover  the  total  requirement  but 
received  a  separate  award  for 
portion  bid  on  under  this  solicitation. 

Code  D — Small  Business  Solicited — 
Offer  Not  Low.  Enter  this  code  if  a  small 
business  concern  was  solicited  but  the 
low  or  most  advantageous  offer  was  not 
from  small  business.  Also  enter  Code  D 
if  a  small  business  concern  was  not 
willing  to  accept  award  of  a  set-aside 
portion  of  an  action  at  the  price  offered 
by  the  Government. 
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Code  Z — ^Enter  if  not  awarded  to 
small  business  for  any  other  reason. 

D4  Preference  Program. 

Item  D4A — Type  of  Small  Business 
Set-Aside.  For  Historically  Black 
Colleges  and  Universities  and  Minority 
Institution  set-asides,  enter  Code  A  and 
report  in  D4C  below.  Enter  the 
appropriate  code  shown  below: 

Code  A — None.  Enter  this  code  if  no 
set-aside  preference  for  small  business 
concerns  was  given.  Enter  this  code  for 
Historically  Black  Colleges  and 
Universities  and  Minority  Institution  set- 
asides  and  report  in  D4C  below. 

Code  B — Total  Small  Business  Set- 
Aside.  Enter  this  code  if  total  small 
business  set-aside  preference  was  given 
pursuant  to  FAR  19.502-2. 

Code  C — ^Partial  Small  Business  Set- 
Aside.  Enter  this  code  if  partial  small 
business  set-aside  preference  was  given 
pursuant  to  219.502-3(70)  or  FAR  19.502- 
3. 

Code  D — Combined  Small  Business/ 
Labor  Surplus  Set-Aside.  Enter  this  code 
if  combined  labor  surplus  and  set-aside 
preference  was  given  pursuant  to 

219.502- 70.  The  place  of  performance 
shown  in  Item  ^  above  must  be  located 
within  a  Labor  Surplus  Area. 

Code  E— Total  Small  Disadvantaged 
Business  Set-Aside.  Enter  this  code  if 
this  action  was  totally  set-aside  for 
small  disadvantaged  businesses 
pursuant  to  219.502-72  and  complete 
Item  D4B  below. 

Item  D4B — Type  of  Small 
Disadvantaged  Business  Set-Aside/SDB 
Preference.  Enter  the  appropriate  code 
shown  below: 

Code  A — None.  Enter  this  code  if  no 
preference  was  given. 

Code  B — Section  8(a)  awards.  Enter 
this  code  if  the  contract  was  awarded  to 
the  Small  Business  Administration 
(SBA)  under  section  8(a)  of  the  Small 
Business  Act  pursuant  to  FAR  19.8. 

Code  C — ^Total  SDB  Set-Aside.  Enter 
this  code  if  the  contract  was  awarded  to 
as  a  result  of  SDB  set-aside  pursuant  to 

219.502- 72. 

Code  D — SDB  Evaluation 
Preference — ^Unrestricted.  Enter  this 
code  if  the  solicitation  was  unrestricted 
but  the  SDB  received  an  evaluation 
preference  pursuant  to  219.7000. 

Code^E — SDB  Preferential 
Consideration — Partial  Small  Business 
Set-Aside.  Enter  this  code  if  the  action 
was  partially  set-aside  for  small 
business  and  preferential  consideration 
was  given  to  the  SDB  pursuant  to 

219.502- 3(70). 

Item  D4C—Type  ofHBCU  or  MI  Set- 
Aside  Preference.  If  Item  B13  is  coded  7, 
use  Code  A.  Otherwise,  enter  the 
appropriate  code  shown  below: 


Code  A — None.  Enter  this  code  if  the 
action  was  not  set-aside  for  HBCUs  or 
Mis. 

Code  B — Enter  this  code  if  the  action 
was  totally  set-aside  for  HBCUs  and 
Mis  pursuant  to  226.7004. 

Code  C — Enter  this  code  if  the  action 
was  partially  set-aside  for  HBCUs  or 
Mis  pursuant  to  226.7004. 

Item  D4D — Other  Preference  Program. 
Enter  the  appropriate  code  below  which 
identifies  whether  or  not  additional 
preference  was  given  in  this  action. 
Combined  Small  Business/Labor 
Surplus  Set-Asides  are  reported  in  Item 
D4A  above.  The  Department  of  Labor 
publication  “Listing  of  Eligible  Labor 
Surplus  Areas  Under  Defense 
Manpower  Policy  No.  4B  and  Executive 
Orders  10582  and  12073”  defines  all 
areas  classified  as  labor  surplus  areas. 

If  Code  B  or  C  is  entered,  the  entry  in 
Item  B6  must  be  a  location  which  on  the 
date  of  the  initial  action  was  located 
within  a  labor  surplus  area. 

Code  A — ^Directed  to  Workshops. 
Report  this  code  for  an  award  to  a 
workshop  for  the  blind  or  a  workshop 
for  the  other  severely  handicapped 
pursuant  to  FAR  8.7  for  an  item(s)  on  the 
Procurement  List. 

Code  B — ^Partial  Labor  Area  Set- 
Aside.  Enter  if  the  action  was  awarded 
to  a  concern  in  a  labor  siuplus  area 
wherein  preference  was  given  imder 
partial  labor  siuplus  area  set-aside 
procedures  (FAR  20.7003). 

Code  C — ^Tie  Bid  Labor  Surplus  Area 
Preference.  Enter  this  code  if  the 
contract  action  was  awarded  to  a 
concern  in  a  labor  surplus  area  and  tie 
bid  preference  (FAR  14.407-6)  was 
given. 

Code  Z — None  of  the  Above.  Enter 
this  code  if  no  other  code  in  this  item 
applies. 

Item  D4E,  Premium  Percent  Complete 
only  if  Item  D4B  is  coded  C-E  or  Item 
D4C  is  coded  B  or  C.  Otherwise,  leave 
blank. 

(i)  If  Item  D4B  is  coded  C-3,  or  Item 
D4C  is  coded  B  or  C,  enter  the 
applicable  premium  percentage. 

(ii)  If  Item  B13  is  coded  1-4  or  A  and  a 
premium  percentage  was  paid  for  the 
contract  action,  enter  the  premium 
percentage  as  a  three  digit  number 
calculated  in  accordance  with  219.202- 
5(b)  and  rounded  to  the  nearest  tenth, 
(e.g.,  7.55%  shall  be  entered  as  076). 

(iii)  If  Item  Bl3  is  coded  5  or  B-G, 
enter  the  same  percentage  as  the  initial 
contract  action  (see  219.202-5(b)). 

(iv)  If  the  contract  did  not  result  in  the 
payment  of  a  premium,  enter  three 
zeroes  (000). 

Item  D5— Ethnic  Group.  If  Item  Bl3  is 
coded  7,  leave  this  item  blank.  If  the 
award  was  made  to  a  small 


disadvantaged  business  concern,  enter 
the  code  below  which  corresponds  to 
the  ethnic  group  the  contractor 
represented  (see  representation 
provision  252.219-7005).  Otherwise, 
leave  blank. 

Code  A — Subcontinent  Asian  (Asian- 
Indian)  American. 

Code  B — Asian-Pacific  American. 

Code  C — Black  American. 

Code  D — Hispanic  American. 

Code  E — Native  American. 

Code  F — Other  SDB  (certified/ 
determined  by  SBA). 

Code  Z — No  representation. 

Item  D6,  Women-Owned  Small 
Business. 

Code  N — ^Enter  if  the  contractor’s 
response  to  FAR  52.219-3  indicates  the 
firm  is  not  a  women-owned  small 
business. 

Code  Y — Enter  if  the  response  to  FAR 
52.219-3  indicates  in  the  affirmative  that 
the  contractor  is  a  women-owned  small 
business. 

Code  U — ^Enter  if  the  information  is 
not  available  because  the  contractor  did 
not  complete  the  representation  under 
FAR  52.219.3. 

Item  D7— Small  Business  Innovation 
Research  (SBIR)  Program  (Public  Law 
97-219).  If  B13  is  coded  7,  leave  this  item 
blank.  Otherwise,  enter  the  appropriate 
code  as  follows: 

Code  A — ^The  action  is  not  in  support 
of  a  Phase  I  or  II  SBIR  Program. 

Code  B — ^The  action  is  related  to  a 
Phase  I  contract  in  support  of  the  SBIR 
Program. 

Code  C — ^The  action  is  related  to  a 
Phase  II  contract  in  support  of  the  SBIR 
Program. 

Item  D8,  Subcontracting  Plan  for 
Small  Business,  Small  Disadvantaged 
Businesses  or  Historically  Black 
Colleges  and  Universities  or  Minority 
Institutions.  Enter  the  appropriate  code 
as  follows: 

Code  A — Plan  Not  Included — No 
Subcontracting  Possibilities.  Enter  if  a 
subcontracting  plan  was  not  included  in 
the  contract  because  subcontracting 
possibilities  do  not  exist  (FAR  19.705- 
2(c)). 

Code  B — Plan  Not  Required.  Enter  if 
the  subcontracting  plan  was  not 
required  (FAR  19.702(b)). 

Code  C — Plan  Required — No  Incentive 
Provisions.  Enter  if  the  subcontracting 
plan  was  required  but  the  incentive 
provisions  referenced  in  FAR  19.708(c) 
were  not  included. 

Code  D — Plan  Required — Includes 
Incentives  Provisions.  Enter  if  the 
subcontracting  plan  was  required  and 
incentive  provisions  referenced  in 
219.708(c)(1)  or  FAR  19.708(c)  were 
included  for  subcontracting  with  small 
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business,  small  disadvantaged  business, 
historically  black  colleges  and 
universities,  or  minority  institutions. 

(e)  Part  E,  DD  Form  350. 

Item  El,  Contacting  Advisory  B 
Assistance  Services.  Enter  the 
appropriate  code  below: 

Code  Y — Enter  if  the  action  includes 
any  Contracting  Advisory  &  Assistance 
Services  (CAAS)  as  defined  in  FAR  37.2. 

Code  N — ^Enter  if  code  Y  does  not 
apply. 

Item  E2-E8:  Reserved. 

(f)  Part  F,  DD  Form  350. 

Item  Fl,  Name  of  Contracting  Officer 
or  Representative.  Enter  the  name  (Last, 
First,  MI)  of  the  contracting  officer  or 
representative. 

Item  F2,  Signature.  Contracting  officer 
or  representative. 

Item  F3,  Telephone  Number. 
Installations  serviced  by  the  Automatic 
Voice  Network  shall  enter  the 
AUTOVON  number  plus  extension. 

Item  F4,  Date.  Enter  date  (YYMMDD) 
that  the  DD  Form  350  Report  is 
submitted. 

204.671- 6  Instructions  for  preparing 
magnetic  tape  of  DD  Form  350  actions,  DD- 
P&L(M)1014. 

A  magnetic  tape  as  prescribed  by  the 
Office  of  the  Deputy  Assistant  Secretary 
of  Defense  for  Procurement  will  be 
submitted  to  DIOR- WHS  by  the  DoD 
reporting  elements  speciHed  at  204.671- 
4(d)  to  cover  individual  DD  Form  350 
transactions  for  each  month 
(noncumulative).  The  instructions  for 
preparing  the  tape  are  developed  by 
DIOR-WHS  with  the  agreement  of  the 
Departments. 

204.672  Monthly  contracting  summary  of 
actions  $25,000  or  less  (DD  Form  1057). 

204.672- 1  Scope. 

This  section  prescribes  the  reporting 
on  DD  Form  1057  of  contracting  actions 
of  $25,000  or  less  each.  This  form  in 
conjunction  with  DD  Form  350  is  used  to 
prepare  recurring  and  special  reports  as 
indicated  in  204.671-2.  TTiis  reporting 
requirement  has  been  assigned  Report 
Control  Symbol:  DD-P&L(M)1015. 

204.672- 2  Applicability  and  coverage. 

(a)  A  DD  Form  1057  shall  be  prepared 
by  each  contracting  office  of  the 
Department  of  Defense  to  which  a 
reporting  office  code  has  been  assigned 
in  the  DoD  Procurement  Coding  Manual, 
Volume  III.  The  DD  Form  1057  shall 
cover  all  contracting  actions  of  $25,000 
or  less.  Separate  codes  may  be  assigned 
to  an  installation,  base,  or  activity  by 
Volume  III  of  the  DoD  Procurement 
Coding  Manual  in  order  to  distinguish 
between  various  types  of  acquisition, 
such  as  base  and  central  contracting,  or 


RDT&E  and  non-RDT&E  acquisition. 
Subject  to  the  approval  of  the 
organizations  listed  in  204.672-3,  a 
machine  printout  or  other  machine 
product  containing  the  information  on 
the  DD  Form  1057  may  be  submitted  in 
lieu  of  the  form. 

(b)  DD  Form  1057  shall  include  all 
debit  or  credit  contracting  actions  of 
$25,0(X)  or  less  involving: 

(1)  Appropriated  funds; 

(2)  Contract  authorizations; 

(3)  Stock  or  other  revolving  fimds 
which  are  replenished  or  reimbursed 
from  appropriated  funds; 

(4)  Appropriated  funds  transferred  to 
the  Departments,  such  as  Military 
Assistance  Program  funds;  and, 

(5)  Appropriated  funds  obligated 
pursuant  to  provisions  of  Public  Law  85- 
804. 

(c)  The  report  shall  exclude  actions  of 
$25,0(K)  or  less  which: 

(1)  Involve  nonappropriated  funds; 

(2)  Involve  orders  placed  against 
indefinite  delivery  contracts  entered 
into  by  the  MiUtary  Sealift  Command  or 
orders  for  petroleum  or  petroleum 
products  entered  into  by  the  Defense 
Fuel  Supply  Center  or  the  Defense 
General  Supply  Center.  These  offices 
shall  report  the  estimated  total  cost  of 
indefinite  delivery  contracts; 

(3)  Are  requisitions  transferring 
supplies  within  and  among  the 
Departments  and  Agencies  of  the 
Department  of  Defense; 

(4)  Are  orders  on  GSA  stores  depots; 

(5)  Involve  Government  bills  of  lading 
or  transportation  requests;  or, 

(6)  Are  for  purchase  of  land,  or  rental/ 
lease  of  real  property. 

(d)  Actions  and  dollars  shall  be 
reported  as  indicated  below: 

(1)  Adjustments.  Revised  DD  Form 
1057  reports  shall  not  be  submitted;  but 
the  amounts  of  corrections  or 
adjustments,  if  required,  shall  be 
included  in  the  report  of  the  following 
month.  If  the  correction  or  adjustment 
results  in  a  net  reduction  of  either  action 
or  dollar  amounts,  enter  the  symbol 
preceding  the  amount  to  signify  a  credit 
entry. 

(2)  Number  of  actions.  Enter  the 
number  of  actions  being  reported  as 
follows: 

(i)  Only  transactions  that  obligate  or 
deobligate  funds  shall  be  counted. 

Except  as  provided  in  (B)  below,  each 
call  or  order  under  a  blanket  purchase 
agreement,  basic  ordering  agreement,  or 
indefinite  delivery  contract  shall  be 
counted  as  an  action.  If  it  is  not  possible 
to  determine  the  price  of  an  order  or  call 
when  it  is  placed,  it  may  be  counted 
when  the  voucher  is  paid,  but  care  shall 
be  exercised  to  avoid  double  coimting  of 
such  actions. 


(ii)  For  the  following  transactions, 
each  voucher  paid  during  the  report 
period  shall  be  counted  as  one  action, 
and  no  other  count  shall  be  reported.  (If 
the  voucher  is  in  excess  of  $25,000,  the 
action  shall  be  reported  on  DD  Form  350 
rather  than  DD  Form  1057): 

(A)  Meals  and  lodging; 

(B)  Automatic  deliveries,  such  as, 
bread,  milk,  and  ice  cream; 

(C)  Headquarters,  Naval  Facilities 
Engineering  Command,  will  submit 
consolidated  reports  on  electricity  and 
gas  contracts  for  all  Naval  Shore 
Establishments. 

(3)  Dollar  value.  All  dollar  amounts 
shall  be  entered  in  whole  dollars.  Do  not 
enter  cents.  If  the  net  amount  is  a 
decrease,  enter  the  sjmibol 
immediately  preceding  the  amount  to 
signify  a  credit  entry.  Do  not  enter 
parentheses. 

204.672-3  Due  date  and  distribution. 

(a)  In  addition  to  instructions  given  in 

(b)  through  (f)  below  for  contracting 
offices  of  specified  Departments  and 
Agencies,  ^e  following  instructions  are 
applicable  to  all  contracting  offices. 

(1)  Reports  shall  be  submitted  in  time 
to  reach  the  recipient  within  three  (3) 
working  days  after  the  close  of  each 
month.  To  meet  this  due  date, 
contracting  offices  are  authorized  to  cut 
off  no  earlier  than  the  25th  calendar  day 
of  the  month  reported.  For  the  month  of 
September  only,  the  due  date  may  be 
extended  by  10  additional  calendar 
days,  but  the  cut-off  date  must  be  no 
later  than  30  September. 

(2)  Letter  of  transmittal  is  not 
required. 

(b)  Distribution  of  the  DD  Form  1057 
shall  be  as  follows: 

(1)  Army  contracting  offices,  including 
Corps  of  Engineers  Civil  works  to: 

U.S.  Army  Contracting  Support  Agency, 

Attn:  Contract  Support  Office  (SFRD- 

KS),  Room  1C642.  ffie  Pentagon, 

Washington,  DC  20310-0103 

(2)  Navy  contracting  offices  as 
directed  by  NAVSUP-024. 

(3)  Air  Force  contracting  offices  as 
directed  by  SAF/AC^CX. 

(4)  Defense  Logistics  Agency 
contracting  offices  as  directed  by  HQ 
DLA. 

(5)  All  other  contracting  offices  of  the 
Department  of  Defense  shall  forward  the 
signed  originals  to  the  office  indicated  in 
(b)(1)  above. 

(c)  Contracting  actions  of  $25,(XX)  or 
less  which  are  reportable  in  accordance 
with  204.672-2  and  are  accomplished  by 
contract  administration  offices  shall  be 
handled  as  follows: 

(1)  When  the  contractual  instrument  is 
being  distributed,  a  copy  shall  be  clearly 
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annotated  “DD  Form  1057  Reporting 
Copy”  and  shall  be  forwarded  to  the 
appropriate  contracting  office  listed  in 
Appendix  N. 

(2)  Contracting  offices  shall  include 
data  for  such  instruments  in  their 
reports  on  DD  Form  1057. 

204.672-4  Definitions. 

The  terms  used  on  DD  Form  1057  will, 
in  all  cases,  have  the  same  meaning  as 
they  do  for  the  purpose  of  preparing  DD 
Form  350.  For  the  purposes  of  this 
subsection,  the  following  terms  have  the 
meanings  stated  below: 

“Delivery  Orders — GSA  Federal 
Supply  Schedules"  is  restricted  to  orders 
and  modibcations  of  such  orders  under 
Federal  Supply  Schedules  awarded  by 
GSA. 

“Delivery  Orders — Other  Federal 
Supply  Schedules"  is  restricted  to  orders 
and  modifications  of  such  orders  under 
Federal  Supply  Schedules  awarded  by 
an  Agency  other  than  GSA.  Orders 
under  DoD  or  civilian  agency  indefinite 
delivery  contracts  which  are  not 
classified  as  Federal  Supply  Schedules 
are  to  be  reported  as  “delivery  orders — 
all  others.” 

“Delivery  Orders — All  Other” 
includes  oilers  under  basic  ordering 
agreements,  orders  under  indefinite 
delivery  contracts,  and  modifications  of 
such  oilers. 

“Other  Contracting  Actions”  includes 
actions  using  other  procurement 
methods  not  reported  above,  such  as 
large  purchases,  tasking  orders,  job 
orders  and  modification  of  such  actions. 

“Small  Purchase  Procedures"  as 
defined  in  FAR  Part  13  includes: 

Purchase  Orders;  Orders  under  Blanket 
Purchase  Agreements;  Modifications  to 
small  purchase  actions. 

“Tariff  or  Regulated  Industry”  means 
an  industry  in  which  rates  are  fixed  or 
adjusted  by  a  Federal,  State  or  other 
public  regulatory  body. 

“United  States  and  Outlying  Areas” 
includes  American  Samoa,  the 
Federated  States  of  Micronesia,  Guam, 
the  Marshall  Islands,  the  Northern 
Mariana  Islands,  the  Trust  Territory  of 
Palau,  Puerto  Rico,  the  U.S.  Minor 
Outlying  Islands  and  the  Virgin  Islands 
of  the  U.S. 

204.672-5  Instructions  for  completion  of 
the  DD  Form  1057. 

(a)  Section  A,  General  Information. 
Line  Al — Month  Ending.  Enter  the 
year,  month  and  day  indicating  the 
ending  date  of  the  month  reported.  Enter 
each  segment  as  a  2-digit  number  using 
01  through  12  for  January  through 
December.  For  example,  for  the  month 
ending  30  April  1989,  enter  890430. 


Line  A2 — Contracting  Office  and 
Mailing  Address.  Enter  sufficient  detail 
to  establish  the  identity  of  the 
contracting  office  submitting  the  report. 

Line  AS — Reporting  Office  Code. 

Enter  the  code  assigned  to  the 
contracting  office  pursuant  to  Volume  III 
of  the  DoD  Procurement  Coding  Manual. 
This  is  the  same  code  that  is  used  for 
Item  A3  of  DD  Form  350. 

(b)  Section  B,  Contracting  Actions. 

The  entries  for  Lines  Bl  through  B7E 
include  new  awards  and  modifications. 
For  Lines  B3  through  B6,  enter  the  total 
number  of  actions  and  total  dollar  value 
of  actions  and  also  complete  each 
subcategory  shown. 

Line  Bl — Tariff  or  Regulated 
Acquisitions,  Total.  Enter  on  line  Bl  the 
number  and  dollar  value  of  actions 
reportable  as  tariff  or  regulated  industry 
actions  (sole  source  and  service  rates 
are  fixed  or  adjusted  by  a  Federal,  State 
or  other  public  regulatory  body). 

Line  B2 — Contract  for  Foreign 
Government  or  International 
Organization.  Enter  the  total  number  of 
actions  and  total  dollar  value  of  actions 
where  the  foreign  government  or 
international  organization  bears  any 
part  of  the  cost  of  the  action.  Also  report 
any  actions  placed  directly  with  a 
foreign  government  on  this  line,  e.g., 
base  maintenance  performed  with  the 
foreign  government  acting  as  the 
contractor. 

Line  B3 — Small  Business  Firms.  Enter 
the  total  number  of  actions  and  total 
dollar  value  of  actions  which  were 
placed  with  Small  Business  concerns 
and  the  place  of  performance  was  in  the 
U.S.  and  outlying  areas  as  defined 
above.  Also  enter  the  total  number  of 
actions  and  total  dollar  value  of  actions 
corresponding  to  the  following  subtotals; 

Line  B3A-^mall  Purchase 
Procedures. 

Line  B3B — Delivery  Orders — GSA 
Federal  Supply  Schedules. 

Line  B3C — Delivery  Orders — Other 
Federal  Supply  Schedules. 

Line  B3D— Delivery  Orders — All 
Other. 

Line  B3E — Other  Contracting  Actions. 
Line  B4 — Large  Business  Firms.  Enter 
the  total  number  of  actions  and  total 
dollar  value  of  actions  which  were 
placed  with  Large  Business  concerns 
and  the  place  of  performance  was  in  the 
U.S.  and  outlying  areas  as  defined 
above.  Also  enter  the  total  number  of 
actions  and  total  dollar  value  of  actions 
corresponding  to  the  following  subtotals: 

Line  B4A—^mall  Purchase 
Procedures. 

Line  B4B — Delivery  Orders — GSA 
Federal  Supply  Schedules. 

Line  B4C — Delivery  Orders — Other 
Federal  Supply  Schedules. 


Line  B4D — Delivery  Orders — All 
Other. 

Line  B4E — Other  Contracting  Actions. 
Line  B5 — Domestic  and  Foreign 
Entities  Performing  Outside  the  U.S.  and 
Outlying  Areas.  Enter  the  total  number 
of  actions  and  total  dollar  value  of 
actions  which  were  placed  with 
Domestic  and  Foreign  entities  and  the 
place  of  performance  was  outside  the 
U.S.  and  outlying  areas  as  defined 
above.  Also  enter  the  total  number  of 
actions  and  total  dollar  value  of  actions 
corresponding  to  the  following  subtotals: 

Line  B5A — Small  Purchase 
Procedures. 

Line  B5B — Delivery  Orders — GSA 
■  Federal  Supply  Schedules. 

Line  B5C — Delivery  Orders — Other 
Federal  Supply  Schedules. 

Line  BSD— Delivery  Orders — All 
Other. 

Line  BSE — Other  Contracting  Actions. 
Line  B6 — Educational,  Nonprofit  and 
Other  Entities.  Enter  the  total  number  of 
actions  and  total  dollar  value  of  actions 
which  were  placed  with  entities  not 
listed  above  such  as  educational,  not  for 
profit  and  nonprofit  institutions  and  the 
place  of  performance  was  in  the  U.S. 
and  outlying  areas  as  defined  above. 

Also  enter  the  total  number  of  actions 
and  total  dollar  value  of  actions 
corresponding  to  the  following  subtotals; 

Line  B6A — Small  Purchase 
Procedures. 

Line  B6B — Delivery  Orders — GSA 
Federal  Supply  Schedules. 

Line  BBC — Delivery  Orders — Other 
Federal  Supply  Schedules. 

Line  B6D— Delivery  Orders — All 
Other. 

Line  B6E — Other  Contracting  Actions. 
Line  B7 — Total  Contracting  Actions. 
Enter  the  total  number  of  actions  and 
total  dollar  value  of  actions  reported  in 
lines  Bl  through  B6  above.  Do  not 
include  the  sublines  from  B3  through  B6 
in  this  total  line.  If  directed  by  agency 
procedures,  also  enter  the  total  number 
and  total  dollar  value  of  actions 
corresponding  to  the  following  subtotals: 

Line  B7A — Small  Purchase 
Procedures. 

Line  B7B — Delivery  Orders — GSA 
Federal  Supply  Schedules. 

Line  B7C — Delivery  Orders — Other 
Federal  Supply  Schedules. 

Line  B7D — Delivery  Orders — All 
Other. 

Line  B7E — Other  Contracting  Actions. 
Line  B8 — Total  Modifications 
Excluding  Small  Purchase  Procedures. 
Enter  the  total  number  of  actions  and 
total  dollar  value  of  modification 
actions.  This  includes  modifications  to 
delivery  orders  and  other  contract 
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actions  which  may  be  included 
elsewhere  in  Part  B. 

(c)  Section  C,  Extent  Competed.  Enter 
the  total  number  of  actions  and  total 
dollar  value  of  actions  in  the 
appropriate  category  below  based  on 
the  following  criteiia: 

(i)  Line  Cl  "Competed” — Except  when 
the  conditions  in  (if)  below  apply,  use 
when  any  of  the  following  conditions 
apply: 

(A)  Actions  not  subject  to  CICA  (see 
FAR  6.001)  where  at  least  two 
quotations  or  quotes  were  received. 

(B)  Small  Business  Small  Purchase 
Set-Asides  over  $1,000. 

(C)  Competitive  procedures  were  used 
to  fulfill  the  requirement  for  full  and 
open  competition  (FAR  6.1): 

(D)  Full  and  open  competition  was 
provided  for  after  exclusion  of  sources, 
in  order  to  establish/maintain 
alternative  sources  or  to  set  aside  a 
procurement  for  small  business  or  labor 
surplus  area  concerns  (FAR  6.2); 

(E)  Statutory  authorities  for  other  than 
full  and  open  competition  were  used 
(FAR  6.3)  and  more  than  one  offer  was 
received  (Note:  Any  procurement 
authorized  or  required  by  statute  to  be 
awarded  to  a  specified  source,  e.g., 
UNICOR,  Sheltered  workshops. 
Government  printing  or  binding,  8(a) 
awards;  brand  name  commercial 
products  for  authorized  resale:  or 
awards  to  regulated  monopolies  for 
utilities  are  excluded  from  competition 
and  should  be  reported  on  Line  C2 
below); 

(F)  Contract  action  resulted  from  a 
contract  awarded  competitively  prior  to 
CICA  (including  two  step  formal 
advertising);  or 

(G)  Delivery  orders /modifications 
under  a  Federal  Supply  Schedule. 

(ii)  Line  C2  "Not  Available  For 
Competition” — ^Use  when  any  of  the 
following  conditions  apply  to  the  award: 

(A)  Awards  to  regulated  monopolies 
tor  utilities  where  the  price  negotiated  is 
based  on  prices  set  by  law  or  regulation; 

(B)  Brand  name  commercial  products 
for  authorized  resale; 

(C)  Procurements  authorized  or 
required  by  statute  to  be  awarded  to  a 
designated  source.  This  includes  a 
contract  awarded  to  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  8(a)  of  the  Small  Business  Act 
(see  FAR  19.8): 

(D)  Foreign  Military  Sales/ 
International  Agreements; 

(E)  Actions  with  another  Federal 
Agency: 

(F)  Awards,  or  modifications  thereto, 
made  pursuant  to  FAR  13.106(a) 
Purchases  not  over  $1,000;  or 

(G)  Other  contract  actions  where  the 
Deputy  Assistant  Secretary  of  Defense, 


Procurement  (DASD  (P))  has  determined 
that  there  is  no  opportunity  for 
competition. 

(iii)  Line  C3  "Not  Competed” — 
Complete  when  Lines  Cl  or  C2  do  not 
apply. 

Line  Cl — Competed,  Total.  Enter  the 
total  number  of  actions  and  total  dollar 
value  of  actions  which  were  competed. 
Also  enter  the  total  number  of  actions 
and  total  dollar  value  of  actions 
corresponding  to  the  following  subtotals: 
Line  Cl  A — Small  Business  Concerns. 
Line  ClB — Large  Business  Concerns. 
Line  ClC— Domestic  or  Foreign 
Entities  Performing  outside  the  U.S.  and 
outlying  areas. 

Line  ClD — Educational,  Nonprofit 
and  Other  Entities. 

Line  C2 — Not  Available  for 
Competition,  Total.  Enter  the  total 
number  of  actions  and  total  dollar  value 
of  actions  which  were  not  available  for 
competition.  Also  enter  the  total  number 
of  actions  and  total  dollar  value  of 
actions  corresponding  to  the  following 
subtotals: 

Line  C2A — Small  Business  Concerns. 
Line  C2B — Large  Business  Concerns. 
Line  C2C— Domestic  or  Foreign 
Entities  Performing  outside  the  U.S.  and 
outlying  areas. 

Line  C2D — Educational,  Nonprofit 
and  Other  Entities. 

Line  C5 — Not  Competed,  Total.  Enter 
the  total  number  of  actions  and  total 
dollar  value  of  actions  which  were  not 
competed.  Also  enter  the  total  number 
of  actions  and  total  dollar  value  of 
actions  corresponding  to  the  following 
subtotals: 

Line  C3A — Small  Business  Concerns. 
Line  C3B — Large  Business  Concerns. 
Line  C3C — Domestic  or  Foreign 
Entities  Performing  outside  the  U.S.  and 
outlying  areas. 

Line  C3D — Educational  Institutions, 
Nonprofit  and  Other  Entities. 

(d)  Section  D,  Research,  Development, 
Test  and  Evaluation  Actions.  Enter  the 
number  and  dollar  value  of  actions  for 
research,  development,  test  and 
evaluation  work  on  the  Lines  Dl  through 
D5  as  appropriate.  Do  not  include 
purchases  of  supplies  or  services  that 
are  incidental  to  the  fulfillment  of 
RDT&E  work  but  do  not  require 
contractor  RDT&E  performance. 

Line  Dl — RDT&E  Awarded  to  Small 
Business  Concerns. 

Line  D2 — RDT&E  Awarded  to  Large 
Business  Concerns. 

Line  D3 — RDT&E  Awarded  to 
Domestic  or  Foreign  Entities  Performing 
outside  the  U.S.  and  outlying  areas. 

Line  D4 — RDT&E  Awarded  to 
Historically  Black  Colleges  or 
Universities  or  Minority  Institutions. 


Line  D5 — RDT&E  Awarded  to  Other 
Entities.  Enter  awards  to  other  entities 
such  as  educational,  nonprofit  or  not  for 
profit  institutions  which  were  not 
reportable  above. 

(e)  Section  E,  Selected  Socioeconomic 
Statistics.  Enter  the  total  number  of 
actions  and  total  dollar  value  of  actions 
on  the  appropriate  lines  below: 

Line  El — Small  Business  Set-Aside 
Actions.  Enter  the  total  number  of 
actions  and  total  dollar  value  which 
were  small  business  set-aside  actions. 
Also  enter  the  total  number  and  total 
dollar  value  of  actions  corresponding  to 
the  following  subtotals: 

Line  El  A  —Small  Business — Small 
Purchases  Set-Aside.  Enter  actions 
pursuant  to  FAR  13.105. 

Line  ElB — Small  Business  Set-Asides. 
Enter  actions  pursuant  to  FAR  19.502,  as 
supplemented. 

Line  ElC — Combined  Small  Business/ 
Labor  Surplus  Area  Set-Asides.  Enter 
actions  pursuant  to  219.502-70. 

Line  E2 — Small  Disadvantaged 
Business  Actions.  Enter  the  total  number 
cf  actions  and  total  dollar  value  which 
were  small  disadvantaged  business 
actions.  Also  enter  the  total  number  of 
actions  and  total  dollar  vlaue  associated 
with  each  of  the  SDB  categories  shown 
below: 

Line  E2A — Section  8(a).  Enter  actions 
with  the  Small  Business  Administration 
(SBA)  pursuant  to  section  8(a)  of  the 
Small  Business  Act  (FAR  19.8). 

Line  E2B — SDB  Set-Aside  or  SDB 
Preference.  Enter  actions  resulting  fi*om 
Total  Small  Disadvantaged  Business 
Set-aside  pursuant  to  219.502-72  or 
actions  resulting  from  application  of  an 
SDB  evaluation  preference  (see 
219.7002);  or  SDB  preferential 
consideration  (see  219.502-3(70)). 

Line  E2C — Small  Business — Small 
Purchase  Set-Aside.  Enter  actions 
pursuant  to  FAR  13.105  where  award  is 
to  an  SDB  without  the  application  of  a 
preference. 

Line  E2D — Small  Business  Set-Aside. 
Enter  actions  pursuant  to  FAR  19.502, 
without  a  preference  or  preferential 
consideration  to  an  SDB,  but  where  the 
award  is  to  an  SDB. 

Line  E2E — Other  awards  made  to  SDB 
concerns. 

Line  E3 — Women-Owned  Small 
Business.  Enter  total  actions  and  dollars 
made  to  Women-owned  small 
businesses. 

Line  E4 — Historically  Black  Colleges 
and  Universities  or  Minority  Institutions 
(HBCU/MI).  Enter  the  total  actions  and 
dollars  made  to  an  HBCU/MI  pursuant 
to  226.7004. 

Line  E5 — Sheltered  Workshop.  Enter 
total  actions  and  dollars  made  to  a 
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workshop  for  the  blind  or  a  workshop 
for  the  severely  handicapped  from  the 
procurement  list  pursuant  to  FAR  8.7. 

Line  E6 — Labor  Surplus  Area  Set- 
Aside.  Enter  total  actions  and  dollars 
made  pursuant  to  220.7003  or  FAR  20.2. 
Do  not  include  awards  reported  in  Line 
E2C  as  a  combined  small  business/labor 
surplus  area  set-aside. 

(f)  Section  F — Small  Purchase 
Procedures — Dollar  Value  Ranges.  Enter 
the  total  number  of  small  purchase 
procedure  actions  and  total  dollar  value 
in  the  appropriate  category  shown 
below. 

Line  Fl— $0.01-1,000.00. 

Line  F2-^1.000.01-2, 500.00. 

Line  F3— $2,500.01-10,000.00. 

Line  F4— $10,000.01-25,000.00. 

(g)  Section  G — Remarks  and 
Authentications. 

Line  Gl — Remarks.  Enter  any  remarks 
applicable  to  this  report. 

Line  G2 — Cantracting  Officer. 

Line  G2A — Contracting  Officer's 
Name.  Enter  the  typed  name  (Last,  First, 
Middle  Initial)  of  the  contracting  officer 
or  duly  authorized  representative. 

Line  G2B — Cantracting  Officer’s 
Signature.  Enter  the  signature  of  the 
person  identiHed  in  line  G2A  above. 

Line  G2C—Telephane  Number.  Enter 
the  telephone  number  (and  area  code)  of 
the  person  identified  in  line  G2A  above. 

Line  G3 — Date  Report  Submitted. 
Enter  the  date  submitted  as  year,  month 
and  day  in  2-digit  numeric  segments 
(YYMMDD).  For  example,  enter  2 
January  1999  as  990102. 

204.672-8  Instructions  for  preparing 
magnetic  tape  of  DD  Form  1057  actions, 
DD-P&MM)  1015. 

Magnetic  tape  as  prescribed  by  the 
Office  of  the  Deputy  Assistant  Secretary 
of  Defense  for  Procurement  will  be 
submitted  to  DIOR-WHS  by  the 
Departments  to  cover  DD  Form  1057 
transactions  for  each  month 
(noncumulative).  The  instructions  for 
preparing  the  magnetic  tape  are 
developed  by  DIOR-WHS  with  the 
agreement  of  the  Departments. 

204.673  Record  of  weighted  guidelines 
method  application  (DD  Form  1547). 


204.674  Overseas  distribution  of  defense 
subcontracts  (DD  Form  2139). 

204.674- 1  Definition. 

“Country  of  Origin,"  as  used  in  this 
section,  means  the  country  where  the 
actual  producer  of  supplies  or  provider 
of  services  is  located. 

204.674- 2  Purpose. 

To  assist  DoD  monitoring  of  the 
volume,  type,  and  nature  of  subcontracts 


with  foreign  sources  the  clause  at 

252.204- 7005  requires  prime  contractors 
and  first  tier  subcontractors  to  report 
(using  DD  Form  2139)  those  subcontracts 
or  modiHcations  thereof  exceeding 
$25,000  where  the  country  of  origin  is 
outside  the  United  States,  its  territories 
and  possessions. 

204.674-3  Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  252.204-7005,  Overseas 
Distribution  of  Defense  Subcontracts,  in 
any  contract  for  other  than  Commercial 
items  which  is  expected  to  exceed 
$500,000,  or  when  any  modification 
increases  the  amount  of  a  contract  to 
more  than  $500,000.  In  the  latter  case, 
the  reporting  requirement  will  not  be 
retroactive  so  as  to  require  the  reporting 
of  subcontracts  awarded  prior  to  the 
modification.  This  clause  shall  not  be 
inserted  in  contracts  for  ores,  natural 
gas,  utilities,  petroleum  products  and 
crudes,  timber  (logs)  and  subsistence. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

252.204- 7004  (Amended] 

3.  Section  252.204-7004  introductory 
paragraph  is  amended  by  removing 
“204.670-3"  and  adding  “204.67(>-3(a)". 

4.  Section  252.204-7005  is  revised  to 
read  as  follows: 

252.204- 7005  Overseas  Distribution  of 
Defense  Subcontracts. 

As  prescribed  at  204.674-3,  insert  the 
following  clause: 

OVERSEAS  DISTRIBUTION  OF  DEFENSE 
SUBCONTRACTS  (AUG  1988) 

(a)  For  each  subcontract  or  modification 
thereof  which  exceeds  $25,000,  where  the 
country  of  origin  is  outside  the  United  States 
or  its  territories  and  possessions,  the 
Contractor  agrees  to  prepare  and  submit  the 
Subcontract  Report  of  Foreign  Purchases  on 
DD  Form  2139  to  Director  for  International 
Acquisition,  OASD  (P&L)  (P),  Department  of 
Defense,  The  Pentagon,  Washington,  DC 
20301-3060.  Copies  of  the  form  may  be 
obtained  from  the  Contracting  Officer. 
Contractors  who  maintain  information  on 
foreign  subcontracts  on  an  automated  data 
base  may  submit  the  information  in  a  report 
format  compatible  with  their  automated 
system.  In  all  cases,  however,  the  report  shall 
include  all  of  the  information  required  by  the 
DD  Form  2139.  A  sample  of  the  form  is  shown 
at  DoD  FAR  Supplement  53.303-7(>-DD-2139. 

(b)  For  purposes  of  this  clause,  the  term 
“country  of  origin"  means  the  country  where 
the  actual  producer  of  supplies  or  the  actual 
provider  of  services  is  located. 

(c)  The  required  information,  if  any,  shall 
be  as  of  the  l»st  day  of  the  calendar  year 
quarter  and  submitted  within  ten  (10)  days  of 
the  end  of  each  quarter. 

(d)  The  prime  Contractor  agrees  to  insert  a 
provision  substantially  similar  to  this  in  all 


first-tier  subcontracts  over  $100,000  except 
subcontracts  for  ores,  natural  gas,  utilities, 
petroleum  products  and  crudes,  timber  (logs), 
and  subsistence.  The  prime  Contractor  shall 
also  identify  the  applicable  prime  contract 
number  to  the  subcontractor  for  reporting 
purposes. 

(^d  of  clause] 

252.204-7007  (Amended] 

5.  Section  252.204-7007  introductory 
paragraph  is  amended  by  removing  "204.670- 
5(a)”  and  adding  “204.670-3(b)(f)". 

[FR  Doc.  88-19534  Filed  9-1-88;  8:45  am) 
BILUNG  CODE  3810-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

48  CFR  Ch.  63 

[Docket  45353;  Arndt.  63-1] 

Contract  Appeals  Board  Procedures; 
Acquisition  Reguiations 

agency:  Office  of  the  Secretary,  DOT. 
action:  Final  rule. 

summary:  This  rule  adopts  as  final,  the 
Department  of  Transportation  (DOT) 
Board  of  Contract  Appeals  (BCA)  Rules 
of  Procedure,  which  were  recodified  and 
republished  as  an  interim  final  rule  in 
Part  111  of  the  Federal  Register  on 
Wednesday,  December  23, 1987  (52  FR 
48630).  The  interim  final  rule  allowed  for 
60  days  within  which  interested  parties 
could  submit  comments  on  the  interim 
final  rule  to  the  Department  of 
Transportation.  Two  comments  were 
received.  As  a  result  of  these  comments, 
this  final  rule  incorporates  a  number  of 
changes  to  the  Rule  as  published  on 
December  23, 1987.  The  comments 
received  and  our  response  to  each  are 
discussed  in  detail  below. 
dates:  September  2. 1988. 

FOR  FURTHER  INFORMATION:  Contact 
Roger  Martino  at  400  Seventh  Street 
SW.,  Room  9100,  Washington,  DC  20590, 
phone  number  (202)  366-4271. 
SUPPLEMENTARY  INFORMATION: 
Comments  were  received  from  the 
American  Bar  Association  (ABA)  Public 
Contract  Law  Section  and  from  the 
Administrative  Conference  of  the  United 
States  (ACUS). 

The  Comments 

The  ABA  Public  Contract  Law  Section 
stated  that  it  is  unclear  from  the 
wording  of  Board  Rule  18  (Discovery — 
Depositions)  whether  parties  may  agree 
to  take  depositions  without  application 
to  the  Board.  It  recommended  that  the 
Board  eliminate  the  ambiguity  by 
adopting  language  similar  or  identical  to 
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that  used  by  the  Armed  Services  Board 
of  Contract  Appeals  (ASBCA)  and  other 
boards.  In  pertinent  part,  ASBCA  Rule 
14  states;  “After  an  appeal  has  been 
docketed  and  complaint  Tiled,  the 
parties  may  mutually  agree  to,  or  the 
Board  may,  upon  application  of  either 
party,  order  the  taking  of  testimony  of 
any  person  by  deposition  upon  oral 
examination  *  *  *” 

DOT  BCA  Rule  18  (Discovery — 
Depositions]  as  presently  drawn  states 
in  subparagraph  (a)  that,  “[the]  parties 
are  encouraged  to  engage  in  voluntary 
discovery  procedures.”  Subparagraph 
(b]  (Obtaining  a  deposition]  states, 

“After  an  appeal  has  been  docketed,  the 
Board  upon  application  of  any  party  and 
for  good  cause  shown,  may  order  the 
taking  of  testimony  of  any  person  by 
deposition  upon  oral  examination 

We  do  not  recall  receiving  inquiries 
regarding  the  need  for  a  Board  order  as 
a  prerequisite  to  taking  depositions 
under  Rule  18(b].  We  believe  the  lack  of 
inquiries  is  because  most  parties  read 
Rule  18(b]  in  context  with  Rule  18(a]. 
Under  such  a  reading,  one  would 
consider  the  taking  of  depositions  as 
part  of  the  voluntary  discovery  process, 
and  apply  for  a  Board  order  to  compel 
the  taking  of  a  deposition  only  after 
voluntary  efforts  have  failed.  This  has 
been  the  general  procedure  of  parties 
practicing  before  the  Board. 

Nonetheless,  we  believe  the  ABA’s 
recommendation  does  have  merit,  and 
we  have  changed  paragraph  (b]  of 
section  6302.18  (Rule  18]. 

Many  government  officials, 
contractors  and  attorneys  agree  that 
contract  disputes  are  becoming 
increasingly  more  complex,  expensive 
and  time-consuming,  and  that  litigation 
of  such  disputes  is  escalating  beyond 
manageable  levels.  ACUS  suggests  that 
the  Board  revise  its  rules  to  incorporate 
less  formal  procedures  designed  to  make 
resolution  of  contract  disputes  faster 
and  less  expensive.  ACUS  recommends 
adding  procedures  to  the  Board’s  rules 
allowing  for  mini-trials,  settlement 
judges,  and  “other  alternative  means  of 
dispute  resolution.”  ACUS  reports  that 
these  methods  have  been  used 
successfully  in  the  private  sector  for 
many  years,  and  suggests  they  be 
adopted  by  the  Board. 

We  agree  that  the  Board  may  benefit 
significantly  by  adopting  two  of  the 
Alternative  Dispute  Resolution  (ARS] 
methods  and,  where  appropriate, 
encouraging  practitioners  before  it  to 
use  such  methods.  The  two  ADR 
methods  appropriate  for  Board 
employment  are  the  use  of  Settlement 
Judge  and  a  Mini-Trial.  A  Settlement 
Judge  (a  judge  (i.e.,  neutral  advisor] 


other  than  the  presiding  judge]  is  used 
where  it  is  possible  to  achieve 
resolution  of  a  case  through  frank,  off- 
the-record,  discussion  of  a  case's 
strengths  and  weaknesses  before  a 
neutral  advisor.  A  Mini-Trial  is  a 
flexible,  off-the-record,  expedited 
procedure  where  each  side  presents  an 
abbreviated  version  of  its  case. 

The  Congressional  mandate  of  section 
8(e]  of  the  Contract  Disputes  Act  of 
1978,  that  agency  boards  “shall  provide 
to  the  fullest  extent  practicable, 
informal,  expeditious,  and  inexpensive 
resolution  of  disputes”  (41  U.S.C.  607], 
clearly  gives  the  Board  authority  to 
institute  procedures  such  as  ADR  to 
resolve  disputes.  We,  therefore,  adopt  a 
new  Rule  30  (Alternative  Dispute 
Resolution  Methods]. 

Executive  Order  12291 

Under  Bulletin  No.  85-7,  the  Director 
of  the  Office  of  Management  and  Budget 
(0MB]  withdrew  the  general  exemption 
from  ^ecutive  Order  12291  that  0MB 
had  created  on  February  17, 1981,  for 
agency  procurement  regulations. 

This  final  rule  does  not  constitute  a 
“major  rule”  as  that  term  is  deffned  in 
section  l(b]  of  Executive  Order  12291. 
The  rule  will  not:  (1]  Have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  (2]  cause  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
agencies  or  geographic  regions;  or  (3] 
have  signiHcant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  This  rule 
is  considered  as  nonsignificant  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034;  February  26, 1979.]  Since 
the  economic  impact  of  this  rule  is 
expected  to  be  minimal,  a  formal 
economic  analysis  has  not  been 
prepared. 

Regulatory  Flexibility  Act 

Consistent  with  the  provisions  of 
section  605(b]  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601],  the 
undersigned  certiHes  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  because  the  rule  simply 
ffnalizes  the  recodification  and 
transference  of  the  Department  of 
Transportation  Board  of  Contract 
Appeals  Rules  from  41  CFR  Parts  12-60, 
to  48  CFR  Chapter  63.  To  the  extent 
changes  are  made  to  the  current  rules, 
they  are  either  for  clarification  purposes, 
or  are  designed  to  implement  quicker 
resolution  of  disputes. 


Papework  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  requirements 
requiring  review  under  section  3504(h]  of 
the  Paperwork  Reduction  Act  of  1960  (44 
U.S.C.  3504  (h]]. 

National  Environmental  Policy  Act 

DOT  has  concluded  that  promulgation 
of  this  rule  would  not  represent  a  major 
Federal  action  having  significant  impact 
on  the  human  environment  under  the 
National  Environmental  Policy  Act 
(NEPA]  of  1969  (42  U.S.C.  432  et  seq. 
1976].  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  will  be  made 
pursuant  to  NEPA, 

Administrative  Procedure  Act 

Section  553  of  the  Administration 
Procedure  Act  exempts  rules  relating  to 
public  contracts  from  the  prior  notice 
and  comment  procedure  normally 
required  for  informal  rulemaking. 
However,  the  Office  of  Federal 
Procurement  Policy  (OFPP],  Office  of 
Management  and  Budget  (0MB],  has 
established  procedures  to  be  used  by  all 
Federal  agencies  in  the  promulgation  of 
procurement  regulations.  In  OFPP  letter 
83-2,  OFPP  states  that  an  agency  must 
provide  an  opportunity  for  public 
comment  before  adopting  procurement 
regulations  if  the  regulations  represent  a 
“significant”  change  to  existing 
regulations.  “Significant”  is  defined 
generally  as  something  that  has  an 
effect  beyond  the  internal  operating 
procedures  of  the  agency  or  has  a  cost 
or  administrative  impact  on  contractors. 

The  Department  has  determined  that 
this  rule  does  not  represent  a  significant 
change.  As  explained  above,  changes 
made  to  the  DOT  BCA  Rules  are  either 
for  clarification  purposes  or  to  allow  for 
quicker  resolution  of  disputes. 

The  Department  traditionally  has 
provided  for  prior  notice  and  comment 
even  when  not  required  by  the 
Administrative  Procedure  Act.  For  this 
reason,  the  Rules  were  published  as  an 
interim  final  rule  on  December  23, 1987, 
which  allowed  for  the  submission  of 
comments  for  a  period  of  60  days.  The 
Departmental  Docket  Clerk  received 
two  comments  within  the  allotted  period 
for  submission  of  comments.  Both 
comments  were  reviewed  and  the  rules 
are  being  changed  as  described  herein, 
to  incorporate  the  suggestions. 

Executive  Order  12612 

This  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Fedetalism  Assessment 
pursuant  to  Executive  Order  12612. 
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This  rule  is  issued  under  delegated 
authority  under  49  CFR  Part  1.59(q). 

List  of  Subjects  in  48  CFR  Ch.  63 
Government  procurement. 

Dated:  August  26, 1988. 

|an  H.  Seymour, 

Assistant  Secretary  for  Administration. 

Accordingly,  the  Department  of 
Transportation  amends  48  CFR  Ch.  63  as 
follows: 

1.  The  authority  for  Chapter  63 
continues  to  read: 

Authority:  Contract  Disputes  Act  of  1978 
(41  U.S.C.  600,  et  seq.). 

6302.18  [Amended] 

2.  Paragraph  (b)  of  section  6302.18 
(Rule  18),  is  revised  to  read: 

*  ★  «  *  « 

(b)  Obtaining  a  deposition.  After  an 
appeal  has  been  docketed,  the  parties 
may  voluntarily  agree  to  take,  or  the 
Board  may,  upon  application  of  either 
party  and  for  good  cause  shown,  order 


the  taking  of,  testimony  of  any  person 
by  deposition  upon  oral  examination  or 
written  interrogatories  before  any 
officer  authorized  to  administer  oaths  at 
the  place  of  examination,  for  use  as 
evidence  or  for  purposes  of  discovery. 
The  application  for  such  order  shall 
specify  whether  the  purpose  of  the 
deposition  is  for  discovery  or  for  use  as 
evidence. 

3.  The  table  of  contents  for  Part  6302, 
Rules  of  Procedure,  is  amended  as 
follows:  “6302.30  Reserved  (Rule  30)"  is 
changed  to  read  “6302.30  Alternative 
Dispute  Resolution  Methods  (Rule  30)". 

4.  Section  6302.30  (Rule  30)  is  revised 
to  read: 

6302.30  Alternative  Dispute  Resolution 
Methods  (Rule  30). 

(a)  To  facilitate  settlements  in  cases 
which  might  involve  lengthy  hearings  (in 
excess  of  one  week)  of  complex  factual 
disputes  and  settled  legal  principles,  the 
Board  has  adopted  two  methods  of 
Alternative  Dispute  Resolution  (ADR): 


Settlement  judges  and  Mini-Trials. 
These  procedures  are  designed  to 
supplement  existing  settlement 
techniques  and  not  to  replace  them. 
Procedures  regarding  implementation  of 
these  ADR  methods  will  be  distributed 
to  the  parties,  in  appropriate  cases,  but 
may  be  obtained  from  the  Board  upon 
request. 

(b)  To  employ  ADR  both  parties  must 
initially  agree  to  use  an  ADR  method. 
The  parties  must  commimicate  that 
agreement  in  writing  to  the  presiding 
judge  as  early  as  possible,  preferably 
before  commencement  of  voluntary 
discovery.  Hie  presiding  judge  shall 
promptly  decide  the  appropriateness  of 
the  ADR  method  requested  and  so 
advise  the  parties.  Where,  after 
application  of  an  ADR  method,  the 
parties  are  unable  to  resolve  a  dispute, 
the  matter  shall  be  restored  to  the 
docket  of  the  presiding  judge  for 
hearing. 

|FR  Doc.  86-20053  Filed  6-1-88;  8:45  im] 
BtLUNG  CODE  491fr-S2-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  910 

Expenses  and  Assessment  Rate  for 
Lemons  Grown  In  California  and 
Arizona 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
authorize  expenditures  and  establish  an 
assessment  rate  under  Marketing  Order 
No.  910  for  the  1988-89  marketing  year 
established  for  the  lemon  marketing 
order.  Funds  to  administer  this  program 
are  derived  from  assessments  on 
handlers. 

DATE:  Comments  must  be  received  by 
September  12, 1988. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  F&V, 

AMS.  USDA,  P.O.  Box  96456,  Room 
208&-S,  Washington,  DC  20090-6456. 
Comments  should  reference  the  date 
and  page  number  of  this  issue  of  the 
Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beatriz  Rodriguez,  Marketing  Specialist, 
Volume  Control  Programs,  Marketing 
Order  Administration  Branch,  F&V, 
AMS,  USDA.  P.O.  Box  96456,  Room 
2524-S,  Washington,  D.C.  20090-6456; 
telephone:  (202)  447-5120. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Order  No. 
910  (7  CFR  Part  910),  regulating  the 
handling  of  lemons  grown  in  California 
and  Arizona.  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  Act. 

This  proposed  rule  has  been  reviewed 
imder  ^ecutive  Order  12291  and 


Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  “non-major” 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disporportionately  burdened. 
Marketing  orders  issued  prusuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 

Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  85  handlers 
of  lemons  grown  in  California  and 
Arizona  subject  to  regulation  under  the 
lemon  marketing  order.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.2)  as  those 
having  average  gross  annual  revenues 
for  the  last  three  years  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  gross 
annual  receipts  are  less  than  $3,500,000. 
The  majority  of  lemon  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  lemon  marketing  order  requires 
that  the  assesment  rate  for  a  particular 
fiscal  year  shall  apply  to  all  assessable 
lemons  handled  from  the  beginning  of 
such  year.  An  annual  budget  of 
expenses  is  prepared  by  the  Lemon 
Administrative  Committee  (Committee), 
the  agency  responsible  for  local 
administration  of  the  lemon  marketing 
order,  and  submitted  to  the  U.S. 
Department  of  Agriculture  for  approval. 
The  members  of  the  Committee  are 
handlers  and  producers  of  lemons.  They 
are  familiar  with  the  Committee’s  needs 
and  with  the  costs  for  goods,  services, 
and  personnel  in  their  local  areas  and 
are  thus  in  a  position  to  formulate  an 
appropriate  budget.  The  budget  is 
formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  lemons.  Because  that  rate 


is  applied  to  actual  shipments,  it  must 
be  established  at  a  rate  which  will 
produce  sufficient  income  to  pay  the 
Committee’s  expected  expenses.  The 
recommended  budget  and  rate  of 
assessment  is  usually  acted  upon  by  the 
Committee  shortly  before  a  season 
starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  the  budget 
and  assessment  rate  approval  must  be 
expedited  so  that  the  Committee  will 
have  funds  to  pay  its  expenses. 

The  Committee  met  on  )uly  26, 1988, 
and  unanimously  recommended  1988-89 
marketing  order  expenditures  of 
$734,000  and  an  assessment  rate  of 
$0,045  per  carton  of  lemons.  In 
comparison,  1987-88  marketing  year 
budget  expenditures  were  $695,000  and 
the  assessment  rate  was  $0,045  per 
carton.  Assessment  income  for  1988-89 
is  estimated  at  total  $715,500  based  on  a 
crop  of  15,900,000  cartons  of  lemons.  The 
remaining  $18,500  is  expected  to  be 
derived  frtim  interest  and  miscellaneous 
income.  Reserve  funds  may  also  be  used 
to  meet  any  deficit  in  assessment 
income. 

While  this  proposal  action  would 
impose  some  ad^tional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  significantly  ofiset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Based  on  the  foregoing,  it  is  found  and 
determined  that  a  comment  period  of 
Icsi'  than  30  days  is  appropriate  because 
the  budget  and  assessment  rate 
approval  for  the  program  needs  to  be 
expedited.  The  Committee  needs  to  have 
sufficient  funds  to  pay  its  expenses, 
which  are  incurred  on  a  continuous 
basis. 

List  of  Subjects  in  7  CFR  Part  910 

Arizona,  California,  Lemons, 
Marketing  agreements  and  orders. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  a  new 
§  910.226  be  added  as  follows: 
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PART  910— LEMONS  GROWN  IN 
CAUFORNIA  AND  ARIZONA 

1.  The  authority  citation  for  7  CFR 
Part  910  continues  to  read  as  follows: 

Authority:  Secs.  1-19, 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

2.  Add  new  §  9ia226  to  read  as 
follows: 

§910.226  Expenses  and  assessment  rate. 

Expenses  of  $734,000  by  the  Lemon 
Administrative  Committee  are 
authorised,  and  an  assessment  rate 
payable  by  each  handler  in  accordance 
with  §  910.41  is  fixed  at  $0,045  per 
carton  of  assessable  lemons. 
Unexpended  funds  may  be  carried  over 
as  a  reserve. 

Dated:  August  29. 1988. 

Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  88-19990  Filed  9-1-88;  8:45  am] 
BILUNO  CODE  S410-02-M 


7  CFR  Part  987 

[DodcetNo.FV-88-117] 

Domestic  Dates  Produced  or  Packed 
in  Riverside  County,  CA; 

Proposal  To  Change  the  Conversion 
Factor  Used  To  Compute  the  Whole 
Data  Equivalent  Weight  of  Pitted  Dates 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Proposed  rule, 

summary:  This  proposed  rule  would 
change  the  conversion  factor  used  to 
convert  the  weight  of  pitted  dates  to 
their  whole  date  equivalent.  Currently, 
the  weight  of  pitted  dates  is  converted 
to  whole  date  weight  by  dividing  the 
weight  of  pitted  dates  by  0.875.  This 
proposal  would  change  this  factor  to 
0.83.  This  change  would  result  in  more 
precise  inventory,  sales,  and  shipment 
reports.  Carryover  determinations  and 
assessment  determinations  would  also 
be  affected. 

date:  Comments  must  be  received  by 
September  19, 1988. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  concerning 
this  proposal.  Comments  must  be  sent  in 
triplicate  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2085-S,  Washington, 
DC  20090-6456.  Comments  should 
reference  the  date  and  page  number  of 
this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 


FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  Packnett,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 

Box  96456,  Room  2525-S,  Washington, 

DC  20090-6456,  telephone  202-475-3862. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  proposed  under  Marketing  Order  No. 
987  [7  CFR  Part  987],  regulating  the 
handling  of  domestic  dates  produced  or 
packed  in  Riverside  County,  California. 
This  order  is  effective  under  the 
Agricultural  Maiketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674], 
hereinafter  referred  to  as  the  Act. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and  has 
been  determined  to  be  a  “non  major" 
rule  under  criteria  contained  therein. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially  small 
entities  acting  on  their  own  behalf. 

Thus,  both  statutes  have  small  entity 
orientation  and  compatibility. 

There  are  approximately  26  handlers 
of  California  dates  regulated  under  this 
marketing  order,  and  approximately  135 
date  producers  in  California.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  [13  CFR  121.2]  as  those 
having  annual  gross  revenues  for  the 
last  three  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  whose  gross  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  date  handlers  and 
producers  may  be  classified  as  small 
entities. 

This  proposal  would  change  §  987.105 
of  Subpart — Administrative  Rules  (7 
CFR  987.101—987.172].  That  section 
specifies  a  conversion  factor  of  0.875  for 
use  in  computing  the  whole  date 
equivalent  weight  of  pitted  dates.  The 
weight  of  pitted  dates  is  converted  to 
whole  date  weight  by  dividing  the 
weight  of  the  pitted  dates  by  that  factor. 
The  current  factor  has  been  in  place 
since  the  late  1960’s. 

The  current  conversion  factor  is  based 
on  a  weight  loss  resulting  from  the 
removal  of  the  pit,  estimated  at  12.5 
percent  of  the  whole  date  weight. 


However,  the  12.5  percent  represents  the 
weight  of  the  pit  only,  and  does  not 
account  for  all  of  the  date  flesh  lost  in 
the  pitting  process.  Use  of  updated 
conversion  factor  would  result  in  more 
precise  sales,  shipment,  and  inventory 
reports.  Carryover  determinations 
completed  on  a  whole  date  weight 
would  be  affected.  Use  of  the  updated 
factor  will  also  affect  assessment  weight 
obligations  for  pitted  dates  because  the 
assessment  obligations  of  date  handlers 
are  computed  on  a  whole  date  weight 
basis. 

At  a  meeting  held  on  June  27, 1988,  the 
committee  unanimously  recommended 
that  the  conversion  factor  be  changed 
from  0.875  to  0.83,  effective  October  1, 
1988.  Handlers  of  pitted  dates  furnished 
information  to  the  committee  indicating 
that  the  weight  loss  resulting  from  the 
pitting  process  ranges  from  15  to  19 
percent  with  an  average  of  17  percent. 
The  conversion  factor  of  0.83  is  based  on 
a  17  percent  weight  loss.  The  committee 
stated  that  the  0.83  conversion  factor 
would  more  accurately  reflect  the 
weight  loss  resulting  during  the  pitting 
process.  Updating  the  conversion  factor 
would  not  add  to  or  complicate  handlers 
reporting  requirements. 

Based  on  the  above,  the  administrator 
of  AMS  has  determined  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

It  is  found  and  determined  that  a 
comment  period  of  less  than  30  days  is 
appropriate  because  this  action  needs  to 
be  effective  October  1, 1988,  the 
beginning  of  the  1988-89  shipping 
season.  A  comment  period  longer  than 
provided  could  delay  the  effective  date 
into  the  shipping  season. 

Lists  of  Subjects  in  7  CFR  Part  987 

Marketing  agreements  and  orders. 
Dates,  California. 

For  the  reasons  set  forth  in  the 
preamble,  §  987.105  of  Subpart- 
Administrative  Rules  [7  Cro  987.101- 
987.172]  is  proposed  to  be  revised  as 
follows: 

PART  987— DOMESTIC  DATES 
PRODUCED  OR  PACKED  IN 
RIVERSIDE  COUNTY,  CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
Part  987  continues  to  read  as  follows: 

Authority:  Secs.  1-19, 48  Stat  31,  as 
amended;  7  U.S.C  601-674. 

2.  Section  987.105  is  revised  to  read  as 
follows: 
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§  987.105  Whole  equivalent  of  pitted 
dates. 

For  the  purposes  of  this  part,  the 
whole  date  equivalent  weight  of  pitted 
dates  shall  be  determined  by  dividing 
the  weight  of  the  pitted  dates  by  0.83. 

Dated:  August  30, 1988. 

Robert  C.  Keeney, 

Deputy  Director,  Fruit  and  Vegetable 
Division. 

[FR  Doc.  88-20063  Filed  9-1-88;  8:45  am] 
BMJJNQ  cooe  3410-02-M 


FARM  CREDIT  ADMINISTRATION 
12CFR  Part  615 

Funding  and  Fiscal  Affairs,  Loan 
Policies  and  Operations,  and  Funding 
Operations 

agency:  Farm  Credit  Administration. 
action:  Proposed  rule. 

summary:  The  Farm  Credit 
Administration  (FCA)  withdraws 
proposed  amendments  to  12  CFR  Part 
615  published  for  comment  on  October 
16, 1986  (51  FR  36824),  and  proposes  for 
comment  amendments  to  12  CFR  Part 
615,  Subparts  I,  J.  K,  L,  M,  and  N  relating 
to  the  adoption  of  capitalization  bylaws, 
the  issuance  and  retirement  of  equities 
thereunder  and  related  disclosure 
requirements,  and  the  unallocated 
surplus  of  banks  for  cooperatives.  The 
proposed  regulations  set  forth 
requirements  for  capitalization  bylaws, 
requirements  that  must  be  met  in  order 
for  equities  issued  thereunder  to  qualify 
as  permanent  capital,  requirements 
designed  to  ensure  implementation  of 
cooperative  principles,  disclosure 
requirements  for  the  issuance  and 
retirement  of  equities,  requirements  for 
the  retirement  of  equities,  and 
requirements  for  additions  to 
unallocated  surplus  in  banks  for 
cooperatives.  The  proposed 
amendments  reflect  changes  in  the 
capitalization  provisions  of  the  Farm 
Credit  Act  of  1971  (1971  Act),  12  U.S.C. 
2001  et  seq.,  made  by  the  A^icultural 
Credit  Act  of  1987  (1987  Act),  Pub.  L. 
100-233.  Upon  the  adoption  in  final  form 
of  these  proposed  regulations  as  well  as 
the  proposed  capital  adequacy 
regulations  published  for  comment  on 
May  12, 1988  (53  FR  16948),  the  FCA 
would  rescind  Capital  Directive  No.  1. 
The  effect  of  the  proposed  regulations 
would  be  to  give  Farm  Credit  System 
(System)  institutions  greater  flexibility 
in  determining  their  capital  structures 
and  to  provide  guidance  to  such 
institutions  in  the  adoption  of 
capitalization  bylaws  that  will  enable 
them  to  meet  minimum  permanent 


capital  standards  established  by  the 
FCA,  as  required  by  the  1987  Act. 

DATE:  Comments  must  be  submitted  on 
or  before  September  16, 1988. 

ADDRESSES:  Written  comments  may  be 
mailed  (in  triplicate)  to  Anne  E.  Dewey, 
General  Counsel,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Va.  22102-5090.  Copies  of  all 
communications  received  will  be 
available  for  examination  by  interested 
parties  in  the  Office  of  General  Counsel, 
Farm  Credit  Administration. 

FDR  FURTHER  INFORMATION  CONTACT: 
William  G.  Dunn,  Chief,  Financial 
Analysis  and  Standards  Division,  1501 
Farm  Credit  Drive,  McLean,  VA 
22102-5090,  (703)  883-4402 
or 

Dorothy  J.  Acosta,  Senior  Attorney, 

Office  of  General  Counsel,  Farm 
Credit  Administration,  1501  Farm 
Credit  Drive,  McLean,  VA  22102-5090, 
(703)  888-4020,  TDD  (703)  883-4444 
SUPPLEMENTARY  INFORMATION:  On  July 

23. 1986,  the  Farm  Credit  Administration 
(FCA)  published  for  conunent  proposed 
regulations  (51  FR  26402)  relating  to 
capital  adequacy  and  minimum  capital 
standards  for  Farm  Credit  System 
(System)  institutions  pursuant  to  section 
4.3(a)  of  the  Farm  Credit  Act  of  1971 
(1971  Act),  12  U.S.C.  2154.  On  October 

16. 1986,  ffie  FCA  published  for  comment 
proposed  amendments  to  Parts  614  and 
615  of  Title  12  of  the  Code  of  Federal 
Regulations  that  were  referred  to  as 
“capital  adequacy  related  regulations.” 
Before  final  action  had  been  taken  on 
these  proposals,  the  Agricultural  Credit 
Act  of  1987  (1987  Act)  was  enacted  on 
January  6, 1988,  substantially  amending, 
among  other  things,  the  capitalization 
provisions  of  the  1971  Act  and  directing 
the  FCA  to  adopt  regulations  setting 
minimum  “permanent  capital”  standards 
that  take  into  account  risk  factors.  As  a 
result  of  the  statutory  changes  the  FCA, 
on  April  5, 1988,  (published  May  12, 

1988,  at  53  FR  169^)  withdrew  the 
proposal  of  July  23, 1986,  and  published 
for  comment  a  regulation  setting  forth  a 
minimum  permanent  capital  standard 
expressed  as  a  ratio  of  permanent 
capital  to  risk-adjusted  assets.  In  that 
proposal,  the  FCA  announced  its 
intention  to  propose  amendments  to  the 
capital  adequacy  related  regulations 
necessary  to  conform  the  regulations  to 
the  statutory  changes  made  by  the  1987 
Act.  The  capital  adequacy  regulations 
proposed  on  May  12, 1988,  were  the 
subject  of  a  public  hearing  on  June  9, 
1988.  The  FCA  is  considering  ffie 
comments  submitted  during  the 
comment  period  and  the  testimony  given 
at  the  public  hearing  and  will  be 


adopting  a  final  capital  adequacy 
regulation  in  the  near  future.  The  FCA  is 
also  considering  what  changes  to  the 
proposed  amendments  to  Part  614 
published  on  October  16, 1986,  are 
appropriate  and  will  be  taking  into 
action  on  that  proposal  in  the  near 
future.  The  FCA  withdraws  the 
proposed  amendments  to  Part  615 
published  on  October  16, 1986,  and 
publishes  for  comment  proposed 
amendments  that  reflect  changes  made 
by  the  1987  Act  in  the  capitalization 
provisions  of  the  1971  Act.  Upon  the 
adoption  in  hnal  form  of  these  proposed 
regulations  and  the  proposed  capital 
adequacy  regulations  published  on  May 
12, 1988,  the  FCA’s  Capital  Directive  No. 

1  would  be  rescinded. 

I.  Statutory  Changes 

Prior  to  the  1987  Act.  the  1971  Act 
contained  detailed  and  speciHc 
provisions  relating  to  the  issuance  and 
retirement  of  equities  of  System 
institutions  and  the  distribution  of  their 
earnings.  Also  boards  of  directors  of 
System  institutions  were  empowered  to 
adopt  bylaws  without  shareholder 
approval  and  the  FCA  was  empowered 
to  issue  and  amend  bylaws.  FCA  had  in 
fact  prescribed  model  bylaws  and 
required  FCA  approval  for  any  deviation 
therefrom.  As  a  result  of  the  detailed 
statutory  provisions  and  required  FCA 
approvals.  System  institutions  had 
limited  discretion  in  the  issuance  and 
retirement  of  equities  and  the 
distribution  of  earnings.  Only 
production  credit  associations  could 
issue  stock  to  persons  other  than  eligible 
borrowers,  and  this  was  rarely  done. 
Borrowers  were  required  to  purchase 
stock  in  an  amount  equal  to  a  speciRed 
percentage  of  their  loan.  The  Federal 
land  bank  and  the  Federal  land  bank 
associations  were  required  to  retire  the 
borrower’s  stock  upon  repayment  of  the 
loan,  and  borrowers  from  other  System 
institutions  had  expectations  that  their 
stock  would  be  retired  soon  after 
repayment  of  a  loan  or  on  some 
revolving  cycle  based  on  board  policy  or 
custom  and  practice.  Transfer  ri^ts 
were  restricted. 

The  1987  Act  provided  a  mechanism 
for  Federal  assistance  to  Rnancially 
troubled  System  institutions  by 
providing  for  the  establishment  of  the 
Farm  Credit  System  Assistance  Board 
(Assistance  Board)  and  the  Farm  Credit 
System  Financial  Assistance 
Corporation  (FAC).  Upon  certification 
by  ^e  Assistance  Board,  the  FAC  was 
authorized  to  purchase  preferred  stock 
in  System  institutions.  'The  1987  Act 
provided  assurance  that  stock  issued 
prior  to  the  1987  amendments  and 
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during  a  brief  transitional  period 
thereafter  would  be  retired  at  par, 
regardless  of  its  book  value.  However, 
the  1987  Act  also  significantly  changed 
the  capitalization  of  System  institutions 
prospectively  by  adding  a  new  section 
4.3A  to  the  1971  Act,  which  directs 
System  institutions  to  adopt 
shareholder-approved  capitalization 
bylaws  that  meet  certain  statutory 
requirements  and  that  will  enable  the 
institution  to  meet  minimum  permanent 
capital  standards  established  by  the 
FCA.  These  statutory  requirements  have 
the  effect  of  assuring  that  stock  and 
participation  certiHcates  issued  by  the 
System  institutions  after  the  adoption  of 
the  new  bylaws  will  be  ture  "at  risk” 
equity  investments  that  can  only  be 
retired  at  the  discretion  of  the  board  of 
directors  (providing  the  minimum 
permanent  capital  standards  established 
by  FCA  are  met).  Section  4.3A  also 
allows  equities,  except  for  voting  stock, 
to  be  issued  to  non-borrowers. 

Although  the  1987  Act  allowed  for  the 
consolidation  of  all  of  the  banks  for 
cooperatives  (BCs)  into  a  national  bank 
for  cooperatives,  the  statutory 
provisions  relating  to  the  capitalization 
and  distribution  of  earnings  of  BCs  in 
Title  III  of  the  1971  Act  were  generally 
unchanged  except  that  a  number  of 
required  FCA  prior  approvals  were 
deleted.  However,  BCs  are  subject  to  the 
requirements  of  new  section  4.3A  of  the 
Act. 

On  the  other  hand,  the  1987  Act 
mandated  the  merger  of  the  Federal  land 
bank  (FLB)  and  the  Federal  intermediate 
credit  bank  (FICB)  in  each  district  into  a 
Farm  Credit  Bank  (FCB)  within  6  months 
of  enactment,  and  enacted  a  new  Title  I 
and  Title  II  under  which  such  banks  and 
their  related  associations  are  to  operate. 
The  1987  Act  authorized  the  merger  of 
Federal  land  bank  associations  (FLBAs) 
and  production  credit  associations 
(PCAs)  into  associations  having  the 
combined  powers  of  an  FLBA  and  a 
PCA  (agricultural  credit  associations,  or 
ACAs).  The  1987  Act  also  allows  FLBAs 
to  become  direct  lenders.  The  extensive 
statutory  provisions  governing 
capitalization  and  distribution  of 
earnings  under  which  the  FLB,  FICB, 
FLBAs  and  PCAs  operated  were 
repealed  by  the  1987  Act,  effective  6 
months  from  enactment.  Under  the  new 
Title  I,  the  boards  of  directors  of  FCBs 
are  authorized  to  “provide  in 
accordance  with  section  4.3A,  through 
bylaws  and  subject  to  FCA  regulations, 
for  the  capitalization  of  the  bank  and 
the  manner  in  which  bank  stock  is 
issued,  held,  transferred  and  retired  and 
the  bank  earnings  distributed.” 


Associations  are  similarly  authorized 
under  new  Title  II. 

Section  4.3A  of  the  1971  Act,  as 
amended,  requires  institutions  to  adopt 
shareholder-approved  capitalization 
bylaws  that  meet  the  following  statutory 
requirements: 

(1)  Issuance  of  voting  stock  must  be 
restricted  to  farmers,  ranchers, 
producers  or  harvesters  of  aquatic 
products,  eligible  cooperatives,  and 
System  associations  and  banks  for 
cooperatives; 

(2)  Borrowers  must  be  required  to 
purchase  stock  in  an  amount  that  cannot 
be  less  than  2  percent  of  the  loan 
amount  or  $1,000,  whichever  is  less; 

(3)  Voting  stock  must  be  converted  to 
non-voting  stock  within  2  years  after  the 
loan  of  a  borrower  is  repaid  in  full; 

(4)  Holders  of  stock  and  participation 
certificates  issued  before  the  adoption  of 
the  capitalization  bylaws  must  be 
required  to  exchange  a  portion  of  such 
stock  (which  is  protected  from 
impairment  under  section  4.9A  of  the 
1971  Act,  as  amended)  for  new  stock 
(which  is  not  protected): 

(5)  Stock  must  be  retirable  solely  at 
the  discretion  of  the  board  (provided  the 
minimum  permanent  capital  standards 
established  by  the  FCA  are  met); 

(6)  Stock  must  be  transferable  to 
persons  eligible  to  hold  it;  and 

(7)  The  bylaws  must  enable  the 
institution  to  meet  capital  adequacy 
standards  established  by  the  FCA. 

The  FCA’s  authority  to  issue  and 
amend  bylaws  was  deleted  by  the  1987 
Act.  The  FCA’s  primary  regulatory 
interests  in  the  capitalization  of  Farm 
Credit  Banks  after  the  1987  amendment 
of  the  1971  Act  are;  (1)  To  set  minimum 
capital  standards  for  safe  and  sound 
operation  and  the  protection  of 
investors;  (2)  to  assure  that 
capitalization  bylaws  enable  institutions 
to  meet  minimum  capital  standards;  (3) 
to  assure  that  capitalization  bylaws  are 
consistent  with  law  and  cooperative 
principles  (including  one-person-one- 
vote  and  equitable  treatment);  (4)  to 
assure  that  adequate  disclosure  is  made 
to  purchasers  of  equities  of  individual 
System  institutions;  and  (5)  to  assure 
that  obligations  under  joint  and  several 
liability  can  be  met.  The  proposed 
regulations  are  deemed  to  be  necessary 
and  appropriate  to  achieve  those  ends. 
The  details  of  capitalization  are 
otherwise  left  to  the  boards  of  directors 
of  the  institutions  and  their 
shareholders. 

II.  Proposed  Regulation 

Subpart  I— Issuance  of  Equities 

The  current  provisions  of  Subpart  I 
relate  to  debt-to-capital  ratios,  which 


will  be  superseded  by  the  minimum 
permanent  capital  standards  proposed 
on  May  12, 1988,  when  they  are  adopted 
in  a  final  regulation.  Therefore,  the  FCA 
proposes  to  amend  Subpart  I  to  set  forth 
the  statutory  requirements  for  the 
bylaws,  requirements  designed  to  assure 
that  the  bylaws  are  consistent  with  law 
and  with  cooperative  principles  and  that 
equities  issued  thereunder  will  enable 
the  institution  to  meet  minimum 
permanent  capital  standards  established 
by  the  FCA,  and  disclosure 
requirements  for  the  issuance  and 
retirement  of  equities  by  individual 
System  institutions. 

Section  615.5220  Issuance  of  Equities 

Section  615.5220  of  proposed  Subpart  I 
would  require  the  capitalization  bylaws 
to  set  forth: 

(1)  The  classes  of  stock  authorized  to 
be  issued  and  the  manner  in  which  they 
can  be  issued,  transferred,  converted, 
and  retired; 

(2)  For  each  class  of  stock,  classes  of 
persons  to  whom  it  may  be  issued, 
voting  rights,  dividend  rights  and 
preferences,  and  priority  upon 
liquidation,  including  rights,  if  any,  to 
share  in  the  distribution  of  the  residual 
estate; 

(3)  The  number  of  shares  and  par 
value  of  stock  authorized  to  be  issued 
for  each  class  of  stock  other  than  stock 
required  to  be  purchased  as  a  condition 
for  obtaining  a  loan  (which  may  be 
authorized  in  unlimited  amounts  to 
permit  loan  volume  to  increase  without 
shareholder  approval); 

(4)  The  percentage  amount  of  stock 
that  will  be  required  to  be  purchased  as 
a  condition  for  obtaining  a  loan  (which 
may  be  more  than  but  must  not  be  less 
than  2  percent  of  the  loan  amount  or 
$1,000,  whichever  is  less); 

(5)  The  amount  of  stock  protected 
under  section  4.9A  of  the  1971  Act,  as 
amended,  that  will  be  required  to  be 
exchanged  for  voting  stock  issued  under 
the  new  capitalization  bylaws;  and 

(6)  A  statement  that  such  equities  are 
retirable  at  the  sole  discretion  of  the 
board  of  directors; 

(7)  The  manner  in  which  earnings  will 
be  allocated  and  distributed,  including 
the  basis  on  which  patronage  refunds 
will  be  made,  which  shall  be  consistent 
with  cooperative  principles;  and 

(8)  The  manner  of  allocating  the 
capital  requirements  of  the  FCB  among 
its  owners  and  periodically  equalizing 
the  allocation. 

Section  615.5230  of  the  proposed 
Subpart  I  would  require  the  bylaws  to 
reflect  the  cooperative  priniciples  of 
one-person-one-vote  and  equitable 
treatment  of  patrons.  Under  the 
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proposed  paragraph  (a).  Farm  Credit 
associations  would  be  required  to 
accord  each  holder  of  voting  stock  one 
vote  regardless  of  the  number  of  shares 
owned,  except  when  voting  on  the 
issuance  of  preferred  stock.  In  FCBs, 
each  association/shareholder  vote 
would  be  required  to  be  weighted 
according  to  the  number  of  the 
association’s  voting  shareholders.  This 
requirement  would  assure  that  the  bank 
is  cooperatively  controlled  by  its 
ultimate  owners,  the  borrowers.  In 
addition,  the  bylaws  of  the  FCBs  would 
be  required  to  reflect  a  weighting  plan 
that  would  not  discriminate  against 
ACAs,  which  result  from  the  merger  of 
FLBAs  and  PCAs.  The  bylaws  of  both 
banks  and  associations  would  be 
required  to  permit  every  shareholder  be 
entitled  to  vote  in  the  election  of  each 
director. 

Proposed  paragraph  (b)  would  require 
that  the  bylaws  provide  for  the 
equitable  treatment  of  all  equityholders 
and  would  set  forth  provisions  that  must 
be  included  in  the  bylaws  to  assure  such 
equitable  treatment.  The  proposed 
regulation  would  require  the  issuance  of 
preferred  stock  to  be  authorized  by  a 
majority  vote  of  the  shares  of  each  class 
of  stock  affected  by  the  preference, 
whether  or  not  its  members  are 
otherwise  entitled  to  vote.  This 
modification  of  cooperative  voting 
principles  is  necessary  to  protect  the 
interests  of  holders  of  common  stock 
and  participation  certificate  holders. 

The  proposed  regulation  would  also 
require  that  shareholders  be  treated 
equitably  with  respect  to  the 
distribution  of  earnings  and  priority 
upon  liquidation.  Dividends  would  be 
required  to  be  on  a  per  share  basis  and 
without  preference  between  holders  of 
stoi;k  and  holders  of  participation 
certificates,  between  members  of  a 
class,  and  between  classes  of  common 
stock  except  that  a  class  of  common 
stock  that  resulted  from  the  conversion 
of  allocated  surplus  may  be  subordinate 
to  other  classes  of  common  stock.' 

Serben  615.5240  of  the  proposed 
regulation  sets  forth  the  statutory 
requirement  that  the  capitalization 
bylaws  must  enable  the  institution  to 
meet  the  minimum  permanent  capital 


‘  In  ttie  recent  mandatory  merger  of  the  Federal 
land  banks  and  Federal  intermediate  credit  banks, 
some  imstitutions  converted  allocated  surplus  into  a 
separate  class  of  common  stock  which  is  not 
dividend  bearing  and  continues  to  have  the  same 
subordinate  position  upon  liquidation  as  the 
allocated  surplus  had.  The  FCA  believes  System 
institutions  should  have  the  flexibility  to 
discontinue  the  practice  of  allocating  surplus  to 
members  if  they  choose  and  thinks  it  appropriate 
that  stock  that  results  from  conversions  of  allocated 
surplus  retain  the  subordinate  position  allocated 
surplus  had. 


standards  established  by  the  FCA. 
Proposed  paragraph  (a)  sets  forth 
requirements  that  would  have  to  be  met 
in  order  for  equities  issued  under  the 
bylaws  to  qualify  as  permanent  capital. 
These  requirements  are  designed  to 
assure  that  the  equities  issued  under  the 
bylaws  are  at  risk  and  to  distinguish 
them  from  debt.  All  equities  would  be 
required  to  be  retirable  at  no  more  than 
book  value  and  only  at  the  discretion  of 
the  board  (provided  minimum 
permanent  capital  standards  established 
by  Subpart  H  of  this  Part  are  met)  and 
not  on  a  date  certain  or  upon  the 
happening  of  an  event,  such  as 
repayment  of  the  loan,  or  pursuant  to  an 
automatic  retirement  or  revolvement 
plan.  Dividends  would  be  required  to  be 
payable  only  at  the  discretion  of  the 
board.  Cumulative  dividends  could  be 
paid  only  on  preferred  stock  and  only  if 
they  could  be  indefinitely  deferred  and 
any  obligation  to  pay  such  dividends 
subordinated  to  the  right  of  the  holders 
of  common  stock  and  participation 
certificates  to  have  their  equities  retired 
at  book  value  not  to  exceed  par  upon 
liquidation.  Disclosure  of  the  nature  of 
the  equities  as  an  investment  at  risk 
would  have  to  be  made  pursuant  to 
proposed  §  615.5250. 

Paragraph  (b)  of  proposed  §  615.5240 
would  require  the  capitalization  bylaws 
of  the  FCB  to  allow  the  FCB,  with  the 
prior  approval  of  the  FCA,  to  require  its 
owners  to  subscribe  for  additional 
capital  when  needed  to  honor  the  FCB’s 
obligations  under  joint  and  several 
liability  or  to  meet  the  FCB’s  capital 
requirements  under  Subpart  H.  The  FCB 
would  be  required  to  take  into  account 
the  financial  condition  of  its  owners  in 
making  such  capital  calls.  This  provision 
is  similar  to  provisions  in  existing 
regulations  for  the  FICB  (currently  found 
in  §  615.5270).  which  mirror  statutory 
provisions  of  the  1971  Act  that  were 
eliminated  by  the  1987  Act.  However, 
since  the  1987  Act  did  not  change  the 
basic  nature  of  the  relationship  between 
the  funding  bank  and  direct  lender 
association,  the  FCA  believes  that  the 
owners  of  the  FCB  have  an  obligation  to 
assure  that  the  FCB  has  access  to 
sufficient  capital  resources  to  honor  its 
obligations  under  joint  and  several 
liability  and  meet  its  capital  standards. 
The  FCA  believes  that  such  a  regulatory 
provision  is  necessary  and  appropriate 
to  implement  the  joint  and  several 
liability  provisions  of  section  4.4  of  the 
1971  Act,  which  allocates  residual 
liability  on  the  basis  of  assets.  Since 
loans  and  discounts  to  direct  lenders 
constitute  a  large  portion  of  the  FCBs’ 
assets,  such  an  allocation  would  be 
meaningless  unless  the  FCBs  have  some 


access  to  the  capital  of  their  owners  in 
the  event  the  FCBs  are  unable  to  meet 
their  statutory  obligations  from  their 
own  capital  resources.  The  FCA 
proposes  to  require  FCA  approval  for 
such  capital  calls  to  assure  that  the 
interests  of  the  owners  of  the  FCB  are 
protected  and  that  any  such  subscription 
requirements  are  equitably  allocated. 

Paragraph  (c)  of  the  proposed 
regulation  would  require  that  the 
capitalization  bylaws  to  require  that 
until  minimum  permanent  capital 
standards  established  by  the  FCA  are 
met,  stocK  required  to  be  purchased  as  a 
condition  of  obtaining  a  loan  be 
purchased  from  the  institution.  The  FCA 
believes  such  a  requirement  is 
necessary  and  appropriate  to  carry  out 
the  purposes  of  the  1987  amendment  of 
the  1971  Act.  Since  stock  is  now 
transferable,  it  is  possible  for 
prospective  borrowers  to  purchase  their 
required  number  of  qualifying  shares 
from  borrowers  who  have  paid  off  their 
loans.  Such  a  practice  would  make  it 
even  more  difficult  for  institutions  that 
do  not  meet  the  minimum  standard  to  do 
so,  since  increasing  volume  without 
increasing  stock  levels  would  decrease 
the  minimum  permanent  capital  ratio. 
Such  a  practice  could  operate  as  a 
circumvention  of  the  statutory 
prohibition  against  reducing  permanent 
capital  by  retiring  stock  or  distributing 
earnings,  since  stock  that  could  not  be 
retired  because  minimum  permanent 
capital  standards  are  not  met  could  be 
transferred  and  allowed  to  count  as 
qualifying  shares.  While  the  FCA  has  no 
objection  to  such  a  practice  if  capital 
standards  are  met.  allowing  it  when 
they  are  not  would  exacerbate  an 
already  difficult  situation  for  System 
institutions. 

Section  615.5250  of  the  proposed 
regulation  sets  forth  disclosure 
requirements  for  the  issuance  of 
equities,  both  for  equities  required  to  be 
purchased  as  a  condition  of  obtaining  a 
loan  and  for  other  sales  of  equities.  For 
equities  required  to  be  purchased  as  a 
condition  of  obtaining  a  loan,  the 
institution  would  be  required  to  give  the 
purchaser,  prior  to  the  loan  closing,  a 
copy  of  the  institution’s  latest  annual 
and  quarterly  reports  to  shareholders,  a 
copy  of  the  institution’s  capitalization 
bylaws,  and  a  written  description  of  the 
equity  that  describes  the  terms  and 
conditions  under  which  it  is  issued  and 
its  nature  as  an  investment  at  risk  and 
not  a  compensating  balance.  Similar 
disclosure  would  be  required  when  a 
borrower  is  required  to  exchange 
protected  stock  for  new  at-risk  stock 
issued  under  the  new  capitalization 
bylaws,  except  that  no  annual  and 
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quarterly  reports  would  be  required 
since  borrowers  will  have  already 
received  a  copy  of  these  reports.  For 
other  sales  of  equities,  the  institution 
would  be  required  to  submit  a  disclosure 
statement  to  the  FCA  for  review  and 
clearance  45  days  prior  to  the  proposed 
sale.  Under  the  proposed  regulation,  no 
equities  could  be  sold  except  through 
the  use  of  such  a  statement  that  has 
been  reviewed  and  cleared  by  the  FCA. 
The  disclosure  would  be  required  to 
contain  all  of  the  information  required 
by  12  CFR  Part  620  for  the  annual  and 
quarterly  reports  to  shareholders,  as 
well  as  a  description  of  the  equity  and 
the  intended  use  of  the  proceeds  of  the 
sale  and  a  copy  of  the  institution’s 
capitalization  bylaws.  The  most  recent 
annual  and  quarterly  reports  filed  under 
Part  620  could  be  incorporated  by 
reference  in  partial  satisfaction  of  the 
disclosure  requirements.  The  proposed 
regulation  would  allow  the  FCA  to 
waive  any  or  all  of  the  disclosure 
requirements  when  the  sale  is  to  a  single 
investor  in  a  denomination  of  $100,000 
or  more  if  the  sophistication  of  the 
investor  warrants,  provided  the 
certificate  evidencing  the  investment 
bears  a  legend  that  prohibits  dividing 
the  equity  into  smaller  denominations 
without  FCA  approval.  All  disclosures 
would  be  required  to  include  a 
statement  that  the  equity  may  be  retired 
only  at  the  discretion  of  the  board. 

These  proposed  sections  would 
replace  existing  §  §  615.5220,  615.5230, 
and  615.5240  of  Subpart  I  and  §  615.5250 
of  Subpart  J. 

Subpart  J 

Subpart  J  would  be  retitled, 
“Retirement  of  equities”  to  reflect  its 
narrower  focus  after  amendment.  All  of 
the  provisions  of  Subpart  J  except 
§  615.5255  would  be  deleted,  as  they 
either  are  no  longer  appropriate  after  the 
1987  Act,  duplicative  of  statutory 
provisions,  or  incorporated  into  the 
proposed  regulation.  Section  615.5255 
would  be  redesignated  as  §  615.5280, 
amended  as  described  below  and 
retitled,  “Retirement  in  event  of 
default.”  Although  the  speciHc 
equalization  provisions  of  §  §  615.5270 
and  615.5280  would  be  deleted,  the  FCA 
would  expect  the  FCBs  to  continue  to 
treat  associations  equitably.  In  view  of 
the  different  types  of  association  that 
may  evolve  in  a  district  under  the  1987 
amendments  of  the  1971  Act,  the  FCA 
believes  that  the  method  of  equalization 
is  a  matter  that  is  best  left  to  the  board 
and  shareholders  of  each  institution  and 
their  capitalization  bylaws. 

Section  615.5260  of  the  proposed 
regulation  would  set  forth  provisions 
related  to  the  retirement  of  “eligible 


borrower  stock,”  which  is  deRned  in 
proposed  paragraph  (a)  as  equities  that 
are  protected  under  section  4.9A  of  the 
1971  Act,  as  amended,  and  any  equities 
for  which  such  equities  are  exchanged  in 
connection  with  a  merger,  consolidation, 
or  other  reorganization,  or  a  transfer  of 
territory.  Proposed  paragraph  (a)  would 
also  set  forth  deHnitions  of  “eligible 
borrower  stock,”  "retirement  in  the 
ordinary  course  of  business,”  and  “par 
value.”  For  the  purposes  of  the  proposed 
regulations,  “retirement  in  the  ordinary 
course  of  business”  would  be  defined  to 
mean:  (1)  Retirement  upon  repayment  of 
a  loan  or  retirement  under  a  retirement 
or  revolvement  plan  in  effect  prior  to 
January  6, 1988,  or,  for  stock  issued  after 
that  date,  at  the  time  the  loan  was  made; 
and  (2)  retirements  in  the  event  of  the 
borrower’s  default  pursuant  to 
§  615.5280.  “Par  value”  would  have  the 
meaning  set  forth  in  section  4.9A  of  the 
Act. 

Paragraph  (b)  of  proposed  §  615.5260 
would  restate  the  statutory  requirements 
for  an  institution  to  retire  eligible 
borrower  stock  at  par  (even  if  its  book 
value  is  less  than  par]  and  to  coordinate 
with  the  Assistance  Board  and  the  FAC 
when  retiring  eligible  borrower  stock 
that  is  impaired,  as  determined  in 
accordance  with  generally  accepted 
accounting  principles  (GAAP). 

Paragraph  (c)  of  proposed  §  615.5260 
would  require  FCB  pass-through  equities 
that  are  retired  solely  to  enable  an  ELBA 
to  retire  eligible  borrower  stock,  to  be 
retired  at  par,  and,  if  they  are  impaired, 
to  coordinate  their  retirement  with  the 
Assistance  Board  and  the  FAC. 

Paragraph  (d)  of  proposd  §  615.5260 
would  require  the  approval  of  the  FCA 
for  any  out-of-the-ordinary-course-of- 
business  retirement  of  eligible  borrower 
stock. 

Section  615.5270  of  the  proposed 
regulation  would  set  forth  the 
requirements  for  the  retirement  of 
equities  other  than  eligible  borrower 
stock.  Proposed  paragraph  (a)  would 
require  equities  other  than  eligible 
borrower  stock  to  be  retirable  at  not 
more  than  their  book  value,  and  only  in 
the  discretion  of  the  board  and  not  on  a 
date  certain  and  not  upon  the  happening 
of  an  event  (such  as  repayment  of  a 
loan)  or  pursuant  to  an  automatic 
retirement  or  revolvement  plan.  This 
paragraph  reflects  the  FCA’s  judgment 
that  the  effect  of  the  capitalization 
provisions  of  the  1987  Act  is  to  require 
that  all  equities  issued  after  October  5, 
1988,  be  issued  in  such  a  manner  as  to 
qualify  as  permanent  capital.  Proposed 
paragraph  (b)  would  prohibit  the 
retirement  of  such  other  equities  if  after 
their  retirement  the  institution  would  not 


meet  minimum  permanent  capital 
standards  established  under  Subpart  H 
of  this  part. 

Section  615.5280  of  the  proposed 
regulation  would  set  forth  the  current 
provisions  of  §  615.5255  relating  to  the 
retirement  of  equities  when  the 
borrower’s  loan  is  in  default  and  would 
incorporate  a  similar  provision  currently 
found  in  §  615.5260  for  BCs.  A  new 
paragraph  (a)  would  be  added  to 
incorporate  the  requirement  to  retire 
eligible  borrower  stock  at  par  and  a  new 
paragraph  (c)  would  be  added  to 
incorporate  the  BC  provision. 

Subsequent  paragraphs  would  be 
renumbered  accordingly.  Paragraph  (b) 
of  exiting  §  615.5255  would  be 
redesignated  as  paragraph  (c)  and 
amended  to  delete  the  reference  to 
production  credit  associations  and  to 
exclude  Federal  land  bank  associations 
that  are  direct  lenders.  This  paragraph 
currently  requires  that  any  retirements 
in  event  of  default  by  Federal  land  bank 
associations  and  production  credit 
associations  be  made  with  the  speciHc 
prior  approval  of  or  in  accordance  with 
procedures  prescribed  by  the  district 
Federal  land  bank  and  Federal 
intermediate  credit  bank,  respectively. 
The  FCA  believes  that  the  effect  of  the 
1987  amendments  is  to  allow 
associations  that  are  direct  lenders  more 
autonomy.  FLBAs  that  are  not  direct 
lenders,  on  the  other  hand,  appear  to  be 
more  in  the  nature  of  branch  lending 
offices  and  the  application  of  borrower 
stock  to  the  borrower’s  indebtedness  at 
the  association  level  may  in  some  cases 
require  a  retirement  of  bank  stock. 
However,  since  retirement  of  bank  stock 
may  not  always  be  required,  the 
proposed  revision  would  allow  the 
FCBs,  at  their  option,  to  require  that 
such  retirements  either  have  the  FCB’s 
prior  approval  or  be  made  pursuant  to 
the  procedures  prescribed  by  the  FCB. 

Existing  paragraphs  (c)  and  (d)  would 
be  unchanged,  but  would  be 
redesignated  as  paragraph  (e)  and  (f), 
respectively.  The  FCA  has  previously 
proposed  to  add  paragraphs  (e),  (f),  and 
(g)  to  existing  §  615.5255  in  connection 
with  its  borrower  rights  regulations  (53 
FR 16937),  and  will  be  taking  action  on 
that  proposal  in  the  near  future.  If  that 
proposal  is  adopted  in  final  form,  the 
adoption  of  this  proposed  amendment 
would  redesignate  paragraphs  (e),  (f), 
and  (g)  as  paragraphs  (g),  (h),  and  (i), 
respectively. 

Subpart  K — Surplus  and  Reserves 

The  FCA  proposes  to  delete  all  of  the 
existing  provisions  of  Subpart  K.  Most 
of  the  deleted  provisions  relate  to 
requirements  to  establish  allowances  for 
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loan  losses,  which  duplicate  cither  the 
statutory  provisions  or  the  requirement 
under  GAAP  and  12  CFR  Part  621  of 
FCA  regulations  to  maintain  an 
adequate  allowance  for  losses. 

The  FCA  proposes  to  revise  §  615.5330 
to  require  BCs  to  add  at  least  10  percent 
of  net  earnings  after  taxes  to 
unallocated  surplus  each  year  until  such 
surplus  reaches  50  percent  of  the 
minimum  permanent  capital  required  by 
Subpart  H  of  this  part.  Since  it  has  been 
the  practice  of  most  banks  for 
cooperatives  to  revolve  nearly  all 
capital  out  over  a  5  to  7  year  period,  the 
resulting  level  of  capital  not  allocated  to 
individual  borrowers  is  relatively  small 
in  relation  to  the  potential  imreserved 
loss  on  many  individual  loans.  An 
unexpected  loss  may  impair  the 
allocated  equities  of  a  BC  and  have  an 
immediate  effect  on  the  balance  sheet  of 
its  members.  This  could  have  a 
pronounced  effect  on  the  confidence  in 
the  bank  and  result  in  borrower  flight. 

The  proposed  regulatory  requirement 
would  be  lower  than  equivalent 
standards  adopted  for  the  System  by  the 
FCCA.  The  Systemwide  Financial 
Standards  adopted  by  the  FCCA  set  a 
standard  for  rettu'n  on  average  total 
assets  of  75  percent,  and  a  maximum 
debt-to-capital  ratio  of  12  to  1.  For 
banks,  the  standard  for  contributions  to 
unallocated  surplus  is  one-tenth  of  1 
percent  of  average  assets  until  the 
unallocated  surplus  reaches  an  amount 
equal  to  stock  and  allocated  surplus.  If 
the  standard  return  on  assets  is 
achieved,  this  would  translate  into  an 
addition  to  unallocated  surplus  of 
approximately  15  percent  of  net 
earnings.  In  addition,  many  BCs  have 
already  embraced  a  10  percent  addition 
standard  and  in  fact  maintained  such  a 
minimum  addition  in  1987.  The 
regulatory  requirement  would  be  lower 
and  would  apply  regardless  of  the  return 
on  assets  achieved  by  the  institution. 

Subpart  L — Distribution  of  Earnings 

The  FCA  proposes  to  delete  all  of  the 
provisions  of  Subpart  L  and  reserve  the 
section.  The  deleted  provisions  relate  to 
the  payment  of  patronage,  and  in  the 
case  of  the  FLB  and  FLBAs  are  based  on 
statutory  provisions  eliminated  by  the 
1987  Act.  The  FCA  believes  that  under 
the  1971  Act  as  amended  by  the  1987 
Act,  the  payment  of  patronage  is  a 
matter  that  is  more  appropriately  left  to 
an  institution’s  board  of  directors  and  its 
shareholders  in  the  capitalization 
bylaws,  subject  to  proposed  FCA 
regulations  requiring  that  such  payments 
be  made  in  accordance  with  cooperative 
principles,  including  the  principle  that 
all  patrons  should  be  treated  equitably. 
In  addition,  section  4.3A(d)  of  the  1971 


Act,  as  amended,  prohibits  the  payment 
of  patronage  if  it  would  reduce  the 
institution's  permanent  capital  below 
the  minimum  permanent  capital 
standards  established  by  the  FCA.  The 
FCA  believes  that  this  statutory 
prohibition,  the  minimum  permanent 
capital  standards  established  by  the 
FCA,  and  the  proposed  regulations 
requiring  equitable  treatment  of  patrons 
provide  sufhcient  guidance  in  this  area. 

In  the  case  of  BCs,  the  statutory  basis 
for  the  regulations  is  unchanged  except 
for  deletions  of  FCA  prior  approvals. 

The  FCA  believes  the  statutory 
provisions,  the  minimum  permanent 
capital  standards,  the  proposed 
regulations  requiring  equitable 
treatment  of  patrons,  and  the  proposed 
Subpart  K  will  provide  adequate 
guidance  for  BCs. 

Subpart  M— Payment  of  Dividends 

The  FCA  proposes  to  delete  and 
reserve  Subpart  M.  So  long  as  an 
institution  has  adequate  capital,  the 
FCA's  primary  regulatory  interest  in  the 
payment  of  dividends  is  focused  on 
dividend  rights  and  preferences  insofar 
as  they  have  some  bearing  on  the  status 
of  equities  as  permanent  capital  and  the 
safety  and  soundness  of  the  institution, 
and  the  equitable  treatment  of 
shareholders  and  participation 
certificate  holders.  These  concerns  are 
addressed  in  proposed  Subpart  I. 

Subpart  N— Association  Supervision 

The  FCA  proposes  to  delete  and 
reserve  Subpart  N.  'This  section  directs 
bank  boards  to  prescribe  policies  and 
regulations  and  guidelines  necessary  for 
the  banks  to  discharge  their  supervisory 
responsibilities  over  the  financial  and 
fiscal  affairs  of  the  associations  and  to 
monitor  compliance  with  such  policies, 
regulations  and  guidelines.  Because  the 
1987  Act  encourages  greater  autonomy 
on  the  part  of  associations  that  are 
direct  lenders  and  provides  an 
opportunity  for  all  associations  to 
become  direct  lenders,  the  FCA  believes 
that  the  FCBs  and  associations  should 
have  greater  flexibility  to  work  out  an 
effective  relationship  between  them 
under  the  provisions  of  the  1971  Act  as 
amended  by  the  1987  Act. 

List  of  Subjects  in  12  CFR  Part  615 

Accounting,  Agriculture,  Banks, 
banking.  Government  securities. 
Investments,  Rural  areas. 

For  the  reasons  stated  in  the 
preamble.  Part  615  of  Chapter  VI  of  Title 
12  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 


PART  615— FUNDING  AND  FISCAL 
AFFAIRS,  LOAN  POLICIES  AND 
OPERATIONS,  AND  FUNDING 
OPERATIONS 

1.  The  authority  citation  for  Part  615 
continues  to  read  as  follows: 

Authority:  Secs.  4.3,  5.9,  5.17, 6.20, 6.26;  12 
U.S.C.  2154,  2243.  2252,  2278b,  2278b-6. 

2.  Subpart  I  is  revised  to  read  as 
follows; 

Subpart  I— Issuance  of  Equities 

Sec. 

615.5220  Capitalization  Bylaws. 

615.5230  Implementation  of  cooperative 
principles. 

615.5240  Permanent  capital  requirements. 
615.5250  Disclosure  requirements. 

Subpart  I— Issuance  of  Equities 

§  615.5220  Capitalization  Bylaws. 

The  board  of  directors  of  each  Farm 
Credit  institution  shall,  pursuant  to 
section  4.3A  of  the  Farm  Credit  Act  of 
1971,  adopt  capitalization  bylaws, 
subject  to  the  approval  of  a  majority  of 
its  voting  shareholders  present  and 
voting,  or  voting  by  written  proxy,  at  a 
duly  authorized  shareholders’  meeting, 
that  set  forth: 

(a)  Classes  of  equities  and  the  manner 
in  which  they  shall  be  issued, 
transferred,  converted  and  retired: 

(b)  For  each  class  of  equities,  a 
description  of  the  class(es)  of  persons  to 
whom  such  stock  may  be  issued,  voting 
rights,  dividend  rights  and  preferences, 
and  priority  upon  liquidation,  including 
rights,  if  any  to  share  in  the  distribution 
of  the  residual  estate; 

(c)  The  number  of  shares  and  par 
value  of  equities  authorized  to  be  issued 
for  each  class  of  equities,  except  that 
equities  that  are  required  to  be 
purchased  as  a  condition  of  obtaining  a 
loan  may  be  authorized  to  be  issued  in 
unlimited  amounts; 

(d)  The  percentage  amount  of  equities 
that  will  be  required  to  be  purchased 
from  the  institution  as  a  condition  for 
obtaining  a  loan,  which  may  be  more 
than,  but  shall  be  not  less  than.  2 
percent  of  the  loan  amount  or  $1,000, 
whichever  is  less; 

(e)  The  amount  of  stock  protected 
under  section  4.9A  of  the  Act  that 
existing  borrowers  will  be  required  to 
exchange  for  stock  issued  under 
capitalization  bylaws  adopted  pursuant 
to  section  4.3A  of  the  Act: 

(f)  The  manner  in  which  stock  will  be 
retired,  including  a  provision  stating  that 
equities  other  than  those  protected 
under  section  4.9A  of  the  Act  are 
retirable  at  the  sole  discretion  of  the 
board,  provided  minimum  permanent 
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capital  adequacy  standards  established 
in  Subpart  H  of  diis  part  are  met; 

(g)  The  manner  in  which  earnings  will 
be  allocated  and  distributed,  including 
the  basis  on  which  patronage  refunds 
will  be  made,  which  shall  be  in  accord 
wi^h  cooperative  principles;  and 

(h)  The  manner  in  which  the 
capitalizatioa  requirements  of  the  Farm 
Credit  Bank  shall  be  allocated  and 
equalized  from  time  to  time  among  its 
owners. 

§  6 1 5.5230  Impleinentation  of  cooperative 
principles. 

(a)  The  bylaws  shall  provide  for 
voting  rights  based  upon  cooperative 
principles,  except  as  otherwise  required 
by  statute  or  regulation,  and  shall 
include,  at  a  minimum,  the  following 
provisions; 

(1)  For  associations — 

(i)  A  provision  according  each  voting 
shareholder  one  vote,  except  as 
modified  by  paragraph  (b)  of  this 
sectioa 

(ii)  A  provision  according  each  voting 
shareholder  the  right  to  vote  in  the 
election  of  each  director. 

(2)  For  Farm  Credit  Banks — 

(i)  A  provision  according  the  vote  of 
each  association  a  weight  proportional 
to  the  number  of  the  association’s  voting 
shareholders  in  a  manner  that  does  not 
discriminate  against  agricultural  credit 
associations  that  have  resulted  from  the 
merger  or  consolidaticm  of  Federal  land 
bank  associations  and  production  credit 
associations;  and 

(ii)  A  provision  according  each  voting 
shareholder  the  right  to  cast  its  vote  in 
the  election  of  each  director. 

(b)  Bylaw  provisions  shall  provide  for 
the  equitable  treatment  of  all 
shareholders  and  participation 
certificate  holders.  To  assure  such 
equitable  treatment,  the  bylaws  shall,  at 
a  minimum,  provide  for  the  following: 

(1)  The  authorization  to  issue 
preferred  stock  other  than  preferred 
stock  to  be  issued  to  the  Farm  Credit 
System  Financial  Assistance 
Corporation  shall  be  approved  by  a 
majority  of  the  shares  of  each  class  of 
stock  affected  by  the  preference,  voting 
as  a  class,  whether  or  not  such  classes 
are  otherwise  authorized  to  vote; 

(2)  Any  dividends  paid  to  the  holders 
of  common  stock  shall  be  on  a  per  share 
basis  and  without  preference  between 
classes  of  common  stock,  between 
classes  of  participation  certificates, 
between  classes  of  common  stock  and 
classes  of  participation  certificates,  or 
between  holders  of  the  same  class  of 
stock  or  participation  certificates, 
except  that  any  class  of  common  stock 
that  results  from  the  conversion  of 
allocated  surplus  may  be  subordinated 


to  other  classes  of  common  stock  in  the 
payment  of  dividends. 

(3)  Patronage  refunds  may  be  paid, 
consistent  with  cooperative  principles, 
on  a  proportionate  basis  determined  by 
the  board  of  directors  in  accordance 
with  the  capitalization  bylaws,  provided 
that  any  earning  pools  that  may  be 
established  for  the  payment  of 
patronage  shall  be  established  on  a 
rational  and  equitable  basis  and  shall 
ensure  that  each  patron  of  the  institution 
receives  its  fair  share  of  all  of  the 
earnings  of  the  institution  and  bears  its 
fair  share  of  the  expenses  of  the 
institution. 

(4)  Alt  classes  of  common  stock  and 
participation  certificates  (except  those 
resulting  from  a  conversion  of  allocated 
surplus)  must  be  accorded  the  same 
priority  with  respect  to  impairment  and 
restoration  of  impairment  and  have  the 
same  rights  and  priority  upon 
liquidation. 

§615.5240  Permanent  capital 
requirements. 

The  capitalization  bylaws  shall 
enable  the  institution  to  meet  the 
minimum  permanent  capital  adequacy 
standards  established  under  Subpart  H 
of  this  Part  and  the  total  capital 
standard  established  by  the  board  of 
directors  of  the  institution. 

(a)  In  order  to  qualify  as  permanent 
capital,  equities  issued  under  the  bylaws 
must  meet  the  following  requirements: 

(1)  For  common  stock  and 
participation  certificates — 

(1)  Retirement  must  be  solely  at  the 
discretion  of  the  board  of  directors  and 
not  upon  a  date  certain  or  upon  the 
happening  of  any  event,  such  as 
repayment  of  the  loan,  and  not  pursuant 
to  any  automatic  retirement  or 
revolvement  plan  adopted  by  the  board 
of  directors. 

(ii)  Retirement  must  be  at  not  more 
than  book  value. 

(iii)  Disclosure  must  have  been  made 
pursuant  to  §  615.5250  of  the  nature  of 
the  investment  and  the  terms  and 
conditions  under  which  it  is  issued,  and 
the  rights,  if  any,  to  share  in  any 
patronage  distributions  that  may  be 
made. 

(iv)  Dividends  must  be  payable  only 
at  the  discretion  of  the  board  and  must 
be  noncumulative. 

(2)  For  preferred  stock  issued  to 
persons  other  than  the  Farm  Credit 
System  Financial  Assistance 
Corporation — 

(i)  Retirement  must  be  solely  at  the 
discretion  of  the  board  of  directors  and 
not  upon  a  date  certain  or  upon  the 
happening  of  any  event,  such  as 
repayment  of  the  loan,  and  not  pursuant 
to  any  automatic  retirement  or 


revolvement  plan  adopted  by  the  board 
of  directors. 

(ii)  Retirement  must  be  at  not  more 
than  book  value. 

(iii)  Dividends  must  be  payable  only 
in  the  discretion  of  the  board,  and  may 
be  cumulative,  provided  the  obligation 
to  pay  can  be  indefinitely  deferred  so 
long  as  no  dividends  are  paid  to  holders 
of  common  stock  and  participation 
certificates  or  patronage  refunds  paid  to 
patrons,  and  provided  further  that  such 
obligation  is  subordinated  to  the  rights 
of  the  holders  of  common  stock  and 
participation  certificates  to  have  their 
stock  or  participation  certificates  retired 
at  book  value  not  to  exceed  par  upon 
liquidation. 

(iv)  Disclosure  must  have  been  made 
pursuant  to  §  615.5250  of  the  nature  of 
the  investment  and  the  terms  and 
conditions  under  which  it  is  issued. 

(b)  The  capitalization  bylaws  of  the 
Farm  Credit  Bank  shall  allow  the  Farm 
Credit  Bank,  with  the  prior  approval  of 
the  Farm  Credit  Administration,  to 
require  the  holders  of  its  common  stock 
and  participation  certificates  to 
subscribe  for  such  additional  capital  as 
may  be  needed  by  the  Farm  Credit  Bank 
to  meet  its  capital  requirements  under 
Subpart  H  of  this  part  or  its  joint  and 
several  liabilities  under  section  4.4  of 
the  Act.  In  making  such  a  capital  call, 
the  Farm  Credit  Bank  shall  take  into 
account  the  financial  condition  of  the 
holders  of  its  common  stock  and 
participation  certificates. 

(c)  The  capitalization  bylaws  of  the 
banks  for  cooperatives  and  associations 
shall  require  that  until  the  institution 
meets  the  minimum  permanent  capital 
standard  established  by  the  FCA,  all 
equities  required  to  be  purchased  as  a 
condition  for  obtaining  a  loan  shall  be 
purchased  from  the  institution. 

§  615.5250  Disclosure  requirements. 

(a)  Equities  purchased  as  a  condition 
for  obtaining  a  loan.  Prior  to  loan 
closing,  the  institution  shall  provide  the 
prospective  borrower  with  the  following: 

(1)  The  institution's  most  recent 
aimual  report  filed  under  12  CFR  Part 
620; 

(2)  The  institution’s  most  recent 
quartely  filed  under  12  CFR  Part  620,  if 
more  recent  than  the  annual  report: 

(3)  A  copy  of  the  institution’s 
capitalization  bylaws:  and 

(4)  A  written  description  of  the  terms 
and  conditions  under  which  the  equity  is 
issued,  including  an  express  disclosure 
that  the  equity  is  retirable  only  at  the 
discretion  of  the  board  of  directors  and 
is  an  investment  that  is  at  risk  and  not  a 
compensating  balance. 
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(b)  Prior  to  any  mandatory  exchange 
of  eligible  borrower  stock,  as  defined  in 
§  615.5260(a)(1),  for  stock  issued  under 
capitalization  bylaws  required  under 

§  615.5220,  equity  holders  shall  be 
provided  with  the  disclosures  required 
by  paragraph  (a)(3)  and  (4)  of  this 
section. 

(c)  Other  equities. 

(1)  No  stock  or  participation 
certificates  other  than  those  required  to 
be  purchased  as  a  condition  of  obtaining 
a  loan  may  be  offered  for  sale  except 
pursuant  to  a  disclosure  statement 
containing  all  of  the  information 
required  by  12  CFR  Part  620  in  the 
annual  report  to  shareholders  as  of  a 
date  within  135  days  of  the  proposed 
sale,  which  disclosure  statement  must 
have  been  reviewed  and  cleared  by  the 
Farm  Credit  Administration. 

(2)  At  least  45  days  prior  to  the 
proposed  sale  of  such  equities,  the 
institution  shall  submit  the  disclosure 
statement  required  by  paragraph  (b)(1) 
of  this  section  to  the  Farm  Credit 
Administration  for  review  and 
clearance.  The  most  recent  annual 
report  to  shareholders  and  the  most 
recent  quarterly  report  filed  with  the 
Farm  Credit  Administration  may  be 
incorporated  by  reference  into  ^e 
disclosure  statement  in  satisfaction  of 
this  requirement.  In  addition,  the 
disclosure  statement  shall  include  items 

(3)  and  (4)  of  paragraph  (a)  of  this 
section  and  a  discussion  of  the  intended 
use  of  the  sale  proceeds. 

(3)  Within  30  days  of  the  receipt  of 
such  disclosure  statement  and  any 
clarifying  information  the  Farm  Credit 
Administration  may  request,  the  Farm 
Credit  Administration  shall  inform  the 
institution  whether  the  Farm  Credit 
Administration  will  consider  the 
issuance  permanent  capital  for  the 
purpose  of  meeting  the  minimum 
permanent  capital  standards  established 
under  Subpart  H  and  shall  inform  the 
institution  of  any  required  changes  or 
additions  to  the  disclosure  materials. 

(4)  No  officer,  director,  employee,  or 
agent  of  a  System  institution  shall  make 
any  disclosure,  through  the  disclosure 
statement  or  otherwise,  in  connection 
with  the  sale  of  equities  that  is 
inaccurate  or  misleading,  or  omit  to 
make  any  statement  needed  to  make 
other  disclosures  made  by  such  person 
not  misleading. 

(5)  The  Farm  Credit  Administration 
may  waive  any  or  all  of  the  disclosure 
requirements  of  this  paragraph  (b)  when 
a  single  investor  acquires  $100,000  or 
more  of  a  single  class  of  equity  if  the 
sophistication  of  the  purchaser 
warrants,  provided  that  any  certificate 
that  may  be  issued  evidencing  such  an 
equity  states  on  its  face  in  boldface  type 


"The  denomination  of  this  equity  may 
not  be  reduced  to  less  than  $100,000 
without  the  prior  approval  of  the  Farm 
Credit  Administration. " 

(c)  The  requirements  of  this  section 
shall  not  apply  to  the  sale  of  Farm 
Credit  System  institution  equities  to 
other  Farm  Credit  System  institutions  or 
other  financing  institutions  having  a 
discount  or  lending  relationship  with  the 
selling  Farm  Credit  System  institution. 

3.  Subpart  ]  is  revised  to  read  as 
follows: 

Subpart  J— Retirement  of  Equities 

Sec. 

615.5260  Retirement  of  eligible  borrower 

stock. 

615.5270  Retirement  of  other  equities. 
615.5280  Retirement  in  event  of  default. 

Subpart  J— Retirement  of  Equities 

§  61 5.5260  Retirement  of  eiigibie  borrower 
stock. 

(a)  Definitions.  For  the  purpose  of  this 
Subpart  the  following  defmitions  shall 
apply: 

(1)  “Eligible  borrower  stock”  means: 

(1)  Stock,  participation  certificates  or 
allocated  equities  outstanding  on 
January  6, 1988,  or  purchased  as  a 
condition  of  obtaining  a  loan  prior  to  the 
earlier  of  the  date  of  shareholder 
approval  of  capitalization  bylaws  under 
section  4.3A  of  the  Act  or  October  5, 
1988;  and 

(ii)  Any  stock,  participation 
certificates  or  allocated  equities  for 
which  such  eligible  borrower  stock  is 
exchanged  in  connection  with  a  merger, 
consolidation,  or  other  reorganization  or 
transfer  of  territory.  “Eligible  borrower 
stock”  does  not  include  equities  for 
which  eligible  borrower  stock  is 
required  to  be  exchanged  pursuant  to 
the  bylaws  adopted  under  section  4.3A 
or  equities  for  which  eligible  borrower 
stock  is  voluntarily  exchanged  in 
consideration  of  a  benefft  to  the 
shareholder,  such  as  early  retirement. 

(2)  “Retirement  in  the  ordinary  course 
of  business”  means: 

(i)  Retirement  upon  repayment  of  a 
loan  or  under  a  retirement  or 
revolvement  plan  in  effect  prior  to 
January  6, 1988,  and  for  eligible 
borrower  stock  issued  after  that  date,  at 
the  time  the  loan  was  made;  and 

(ii)  Retirement  pursuant  to  §  615.5280. 

(3)  “Par  value”  means; 

(i)  In  the  case  of  stock,  par  value; 

(ii)  In  the  case  of  participation 
certificates  and  other  equities  (except 
equities  unable  to  be  retired  in 
connection  with  a  liquidation  occurring 
after  January  1, 1983,  and  before  January 
1, 1988),  face  or  equivalent  value;  or 

(iii)  In  the  case  of  participation 
certificates  and  allocated  surplus 


subject  to  retirement  under  a  revolving 
cycle  and  retired  out  or  order  pursuant 
to  §  615.5280  or  othewise  under  the  Act, 
par  or  face  value  discounted  at  a  rate 
determined  by  the  institution  to  reflect 
the  present  value  of  the  equity  as  of  the 
date  of  such  retirement. 

(b)  When  an  institution  retires  eligible 
borrower  stock  in  the  ordinary  course  of 
business,  such  equities  shall  be  retired 
at  par,  even  if  book  value  is  less  than 
par.  If  the  book  value  is  less  than  par, 
such  retirement  shall  be  coordinated 
with  the  Farm  Credit  System  Assistance 
Board  and  the  Farm  Credit  System 
Financial  Assistance  Corporation. 

(c)  When  a  Farm  Credit  Bank  retires 
stock  for  the  sole  purpose  of  enabling  an 
association  to  retire  eligible  borrower 
stock  that  was  issued  in  connection  with 
a  long  term  real  estate  loan,  such  stock 
shall  be  retired  at  par  even  if  its  book 
value  is  less  than  par.  If  the  book  value 
is  less  than  par,  such  retirement  shall  be 
coordinated  with  the  Farm  Credit 
System  Assistance  Board  and  the  Farm 
Credit  System  Financial  Assistance 
Corporation. 

(d)  No  eligible  borrower  stock  shall  be 
retired  other  than  in  the  ordinary  course 
of  business  without  the  prior  approval  of 
the  Farm  Credit  Administration. 

§  615.5270  Retirement  of  other  equities. 

(a)  Equities  other  than  eligible 
borrower  stock  shall  be  retirable  only  in 
the  discretion  of  the  board  and  not  on  a 
date  certain  or  upon  the  happening  of  an 
event  such  as  repayment  of  a  loan,  or 
pursuant  to  an  automatic  retirement  or 
revolvement  plan,  and  shall  be  retired  at 
not  more  than  their  book  value. 

(b)  No  equities  shall  be  retired  unless 
after  the  retirement  the  institution  would 
continue  to  meet  the  minimum 
permanent  capital  standards  (including 
interim  standards)  established  under 
Subpart  H  of  this  part. 

§  61 5.5280  Retirement  in  event  of  default 

(a)  When  the  debt  of  a  holder  of 
eligible  borrower  stock  issued  by  a 
production  credit  association.  Federal 
land  bank  association  or  agricultural 
credit  association  is  in  default,  such 
institution  may,  but  shall  not  be  required 
to,  retire  at  par  eligible  borrower  stock 
owned  by  such  borrower  in  total  or 
partial  liquidation  of  the  debt 

(b)  When  the  debt  of  a  holder  of  stock, 
participation  certificates  or  other 
equities  issued  by  a  production  credit 
association.  Federal  land  bank 
association,  or  agricultural  credit 
association  is  in  default,  such  institution 
may,  but  shall  not  be  required  to,  retire 
such  stock,  participation  certificates  or 
other  equities,  other  than  eligible 
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borrower  stock  as  defined  in 
§  615.5260(aHl}.  at  book  value  not  to 
exceed  par.  all  or  part  of  the  equity 
owned  by  such  borrower  in  total  or 
partial  liquidation  of  the  debt. 

(c)  When  the  debt  of  a  holder  of 
eligible  borrower  stock  issued  by  a  bank 
for  cooperatives  is  in  default,  the  bank 
for  cooperatives  may.  but  shall  not  be 
requir^  to  retire  such  stock,  in  total  or 
partial  liquidatkm  of  the  debt.  If  such 
stock  qualifies  as  eligiUe  borrower 
stock,  it  shall  be  retired  at  par,  as 
defined  in  §  615.5260(a)(3).  All  other 
stock  shall  be  retired  at  fair  market 
value. 

(d)  Any  retirements  made  imder  this 
section  a  Federal  land  bank 
association  that  is  not  a  direct  lender 
shall  be  made  only  iqran  the  specific 
approval  of  or  in  accordance  with 
approval  procedures  issued  by  the 
district  Farm  Credit  Bank. 

(e)  Prior  to  making  any  retirement 
pursuant  to  this  section,  except 
retirements  pursuant  to  paragraph  (c)  of 
this  section,  the  institution  shall  provide 
the  borrower  with  written  notice  of  the 
following  matters: 

(1)  A  statement  that  the  associafion 
has  declared  the  borrower's  loan  to  be 
in  defaultr 

(2)  A  statement  that  the  association 
will  retire  all  or  part  of  the  equities  of 
the  borrower  in  total  or  partial 
liquidation  of  his  or  her  loan; 

(3)  A  description  of  the  efiect  of  the 
retirement  on  the  relationship  the 
borrower  to  the  association; 

(4)  A  statement  of  the  amount  of  the 
outstanding  defat  that  will  be  owed  to 
the  association  after  the  retirement  of 
the  borrower's  equities;  and 

(5)  The  date  on  which  the  association 
will  retire  the  equities  of  the  borrower. 

(f)  The  notice  required  by  this  section 
shall  be  provided  in  person  at  least  10 
days  prior  to  the  retirement  of  any 
equities  of  a  holder,  or  by  mailing  a  copy 
of  the  notice  by  first  class  mail  to  the 
last  known  address  of  the  equity  holder 
at  least  13  days  prior  to  the  retirement  of 
such  person’s  equities. 

4.  ^bpart  K  is  revised  to  read  as 
follows: 

Subpart  K— Surplus  and  Reserves 

Sec. 

615.5330  B.mks  for  cooperatives. 

Subpart  K— Surplus  and  Reserves 

§  6 1 5 JS330  Banks  for  cooperatives. 

Each  bank  for  cooperatives  shall  add 
to  the  unallocated  surplus  account 
annually  an  amount  not  less  than  10 
percent  of  net  earnings  after  taxes  until 
such  time  as  the  unallocated  surplus 
equals  half  of  the  minimum  permanent 
capital  requirements  established  under 
Subpart  H  of  this  part. 


(Subpart  L)  (Reserved) 
§§615.5350-615.5370 

(Subpart  M)  [Reserved] 
§§615.5390-615.5430 
(Subpart  N)  (Resmved] 

§615.5440 

*  «  *  *  * 

5.  Subparts  L,  M,  and  N  are  removed 
and  reserved. 

Date:  August  30, 1988. 

David  A.  HHI, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  88-20046  Filed  9-1-88;  8:45  am] 
BILUNG  CODE  6705-01-W 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  866-NM-99-ADI 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviatkm 
Administration  (FAAJ,  DOT. 

action:  Notice  of  Proposed  Rulemaking 
(NPRM). 


SUMMARY:  This  notice  proposes  a  new 
airworthiness  directive  (AJD),  applicable 
to  certain  Boeing  Model  747  series 
airplanes,  vsdiich  would  require 
inspection  of  the  fuselage  skin  lap  splice 
between  body  statkms  (BS)  400  and  520 
at  stringers  S-6L  and  S-^R.  This 
proposal  is  prompted  by  a  recent  report 
of  multiide  adiaceot  cracks  found  on  one 
airplane.  This  condhioci,  if  not  corrected, 
could  lead  to  sudden  loss  of  cabin 
pressurization  and  the  inability  to 
withstand  fail-safe  loads. 

dates:  Comments  must  be  received  no 
later  than  October  27, 1988. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
99-AD.  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes,  P.O.  Box  3707,  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 

Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  Seattle  Aircraft 
Certification  Office,  FAA,  Northwest 


Mountain  Region.  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACr. 

Mr.  Dan  R.  Bui,  Airframe  Branch,  ANM- 
120S;  telephone  (206)  431-1919.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  17900  Pacific  South,  C-68968, 
Seattle,  Washington  98168. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Doclwt  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NKiM) 
by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103), 
Attention:  Airworthiness  Roles  Docket 
No.  88-NM-99-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98168. 

Discussion 

The  manufacturer  has  notified  the 
FAA  of  the  finding  of  cracks  in  the 
fuselage  skin  lap  splice  between  body 
station  (BS)  400  and  BS  520.  at  stringers 
S-6L  and  S^R,  on  one  Boeing  Model  747 
series  airplane.  The  cracks  initiated  in 
the  fastener  countersink  and  propagated 
along  the  fastener  line  due  to  fatigue. 
Cabin  pressurization  was  the  primary 
loading  source  for  the  fatigue  cracking. 
Failure  to  detect  and  repair  a  skin  crack 
in  this  area  prior  to  reaching  critical 
crack  length,  may  result  in  in-flight 
depressurization  of  the  airplane  and  the 
inability  of  the  airplane  to  withstand 
fail-safe  loads. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
53A2302,  dated  June  2, 1988,  which 
defines  the  specific  inspection 
procedures  to  be  used  to  check  for 
cracks  in  the  fuselage  skin  lap  splice 
between  BS  400  and  BS  520  at  stringers 
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S-6L  and  S-6R  on  certain  Boeing  Model 
747  airplanes.  A  modification  is 
described  in  the  service  bulletin  which 
consists  of  replacing  the  top  row  of 
fasteners  with  protruding  head  fasteners 
or  installing  an  external  doubler. 
Inspections  are  to  continue  after 
modification. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  inspection  and 
repair,  if  necessary,  of  certain  Boeing 
Model  747  series  airplanes,  in 
accordance  with  the  service  bulletin 
previously  mentioned. 

It  is  estimated  that  200  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  8 
manhours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  cost  would  be  $40  per  manhour. 
Based  on  these  Bgures,  die  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $64,000. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq.\  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Executive  Order  12291 
and  (2]  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  signibcant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any.  Model  747  airplanes  are  operated 
by  small  entities.  A  copy  of  a  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows; 


PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows; 

Authority:  49  U.S.C.  1354(a),  1421.  and  1423; 
49  U.S.C.  106(g)  (Revised  Pub.  L  97-449, 
lanuary  12, 1983);  and  14  CFR  lim 

§39.13  [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  all  Model  747  series 
airplanes,  listed  in  Boeing  Alert  Service 
Bulletin  747-53A2302  dated  June  2. 1988, 
certificated  in  any  category.  Compliance 
required  as  indicated,  unless  previously 
accomplished. 

To  prevent  a  failure  of  the  fuselage  skin  lap 
splice  between  body  station  (BS)  400  and  BS 
520  at  stringer  S-6L  and  S-6R,  accomplish  the 
following: 

A.  Conduct  close  visual  and  high  frequency 
eddy  current  (HFEC)  inspection  of  the 
fuselage  skin  lap  splice  between  BS  400  and 
BS  520.  at  stringers  S-^  and  S-6R  for 
cracking,  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-53A2303,  dated  June  2, 
1988,  at  the  following  thresholds: 

1.  Within  the  next  100  landings  after  the 
effective  date  of  this  AD  for  airplanes  that 
have  accumulated  18,000  or  more  landings  as 
of  the  effective  date  of  this  AD. 

2.  Within  the  next  1J)00  landings  after  the 
effective  date  of  this  AO  or  prior  to  the 
accumulation  of  16,100  landings,  whichever 
occurs  Hrst,  for  airplanes  that  have 
accumulated  between  12,000  and  16,000 
landings,  as  of  the  effective  date  of  this  AO. 

3.  Prior  to  the  accumulation  of  13,000 
landings  for  airplanes  that  have  accumulated 
12,000  or  fewer  landings  as  of  the  effective 
date  of  this  AD. 

Adequate  lighting  must  be  used  for  this 
inspection.  The  eddy  current  inspections  may 
be  conducted  without  removal  of  the  paint, 
provided  the  paint  does  not  interfere  with  the 
inspections.  Paint  must  be  removed,  using  an 
approved  chemical  striper,  in  any  situation 
where  the  injector  determines  that  the  paint 
is  interfering  with  the  proper  functioning  of 
the  inspection  instrument. 

B.  On  airplanes  which  have  been  modified 
to  the  stretched-upper-deck  configuration,  as 
identified  in  Boeing  Alert  Service  Bulletin 
747-53A2302,  dated  June  2, 1988,  the 
accumulated  landing  threshold  for 
compliance  with  paragraph  A,  above,  is 
measured  from  the  time  of  the  stretched- 
upper-deck  modification. 

C.  If  no  cracking  is  detected,  repeat  the 
close  visual  and  HFEC  inspections  required 
by  paragraph  A.,  above,  at  intervals  not  to 
exceed  5,000  landings. 

D.  If  cracks  are  detected,  accomplish  the 
preventive  modification  of  the  affected  lap 
splice,  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-53A2302,  dated  June  2, 
1988,  prior  to  further  pressurized  flight, 
except  as  noted  in  paragraph  E..  below. 

E.  If  there  are  no  more  than  three  cracks 
that  are  less  than  0.10  inch  in  length  from  BS 
340  to  BS  520,  as  defined  in  the  Boeing  Alert 
Service  Bulletin  747-53A2302,  dated  June  2, 
1988,  per  lap  splice,  accomplish  preventive 
modification  of  the  affected  lap  splice  in 
accordance  with  Boeing  Alert  Service 


Bulletin  747-53A2302.  dated  June  2. 1988. 
prior  to  the  accumulation  of  1.500  additional 
landings,  provided  that  the  non-repaired  area 
is  reinspected  in  accordance  with  paragraph 
A.,  above,  at  intervals  not  to  exceed  100 
landings. 

F.  For  airplanes  incorporating  the 
preventive  modification,  as  described  in 
Boeing  Alert  Service  Bulletin  747-53A2302, 
dated  June  2, 1988.  accomplish  the 
inspections  required  by  paragraph  A.,  above, 
prior  to  the  accumulation  of  10,000  landings 
after  the  modification  and  thereafter  at 
intervals  not  to  exceed  5.000  landings.  If 
cracks  are  found,  repair  in  accordance  with  a 
method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  FAA  Northwest 
Mountain  Region,  or  FAA  Designated 
Engineering  Representatives  (DER)  of  The 
Boeing  Company,  prior  to  the  next 
pressurized  flight. 

G.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

H.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  battle 
Aircraft  Certification  Office. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commercial  Airplanes. 
P.O.  Box  3707,  Seattle,  Washington 
98124.  These  documents  may  be 
examined  at  the  FAA,  Northwest 
Mountain  region,  17900  Pacific  Highway 
South,  Seattle.  Washington,  or  Seattle 
Aircraft  (Certification  Office.  FAA. 
Northwest  Mountain  Region,  9010  East 
Marginal  Way  South.  Seattle. 
Washington. 

Issued  in  Washington.  DC.  on  August  6. 
1988. 

M.G  Beard, 

Director,  Office  of  Airworthiness. 

(FR  Doc.  88-19957  Filed  9-1-88:  8:45  am) 
BILUNG  COOE  4910-13-M 


14  CFR  Part  39 

[Docket  No.  68-NM-110-AD] 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 


summary:  This  notice  proposes  a  new 
airworthiness  directive  (AD),  applicable 
to  Boeing  Model  727  series  airplanes, 
which  would  require  replacement  or 
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repetitive  leakage  checks  of  aileron 
power  control  units  which  have 
accumulated  18,000  or  more  hours  time 
in  service.  This  proposal  is  prompted  by 
reports  of  aileron  power  control  units 
binding  due  to  piston  seal  and  flange 
failure.  This  condition,  if  not  corrected, 
could  lead  to  immobilization  of  the 
ailerons  and  partial  loss  of 
controllability  of  the  airplane. 

DATES:  Comments  must  be  received  no 
later  than  October  27, 1988. 

ADDRESSES:  Send  comments  on  the 
proposal  in  duplicate  to  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  OfHce  of  the  Regional 
Counsel  (Attn:  ANM-103),  Attention: 
Airworthiness  Rules  Docket  No.  88-NM- 
110-AD,  17900  Pacific  Highway  South, 
C-68966,  Seattle,  Washington  98168.  The 
applicable  service  information  may  be 
obtained  from  Boeing  Commercial 
Airplanes,  P.O,  Box  3707,  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  FAA, 

Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
Certification  O^ice,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  C.  McCracken,  Systems  and 
Equipment  Branch,  ANM-130S; 
telephone  (206)  431-1947.  Mailing 
address:  FAA,  Northwest  Mountain 
Region,  17900  Pacific  Highway  South,  C- 
68966,  Seattle,  Washington  98168. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  duplicate  to 
the  address  speciHed  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  specified 
above  will  be  considered  by  the 
Administrator  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  Notice  may  be  changed 
in  light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA/public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 


by  submitting  a  request  to  the  FAA, 
Northwest  Mountain  Region,  Office  of 
the  Regional  Counsel  (Attn:  ANM-103), 
Attention:  Airworthiness  Rules  Docket 
No.  88-NM-llO-AD,  17900  Pacific 
Highway  South,  C-68966,  Seattle, 
Washington  98168. 

Discussion 

Two  operators  of  Boeing  Model  727 
airplanes  have  reported  three 
occurrences  of  aileron  control  wheel 
binding  due  to  internal  damage  in  the 
aileron  power  control  unit  (PClI). 
Subsequent  investigation  by  the 
manufacturer  indicates  that  the  damage 
was  due  to  deterioration  of  the 
hydraulic  piston  seals,  which  allowed 
hydraulic  pressure  to  load  and  cause 
fatigue  fracture  of  the  piston  seal 
retainer  flanges,  leading  to  binding  of 
the  PCU  output  shaft.  Available  service 
experience  indicates  that  seal 
deterioration  has  been  observed  on 
units  that  have  accumulated  19,000  or 
more  hours  time  in  service.  Binding  of 
the  PCU  output  shaft  results  in 
immobilization  of  the  ailerons  in  the 
position  they  occupied  when  PCU 
binding  occurred.  Limited  roll  control 
can  be  regained  with  spoilers  by 
applying  opposite  control  wheel 
movement,  overriding  a  disconnect 
device.  All  reported  instances  of  control 
wheel  binding  have  occurred  on  the 
ground  during  control  checks,  but  PCU 
failure  can  occur  at  any  time  with  the 
control  wheel  in  any  position.  This 
condition,  if  not  corrected,  could  lead  to 
immobilization  of  the  ailerons  and 
partial  loss  of  controllability  of  the 
airplane. 

Service  history  and  testing  by  the 
manufacturer  indicate  that  the  seal 
failure  which  causes  the  eventual  PCU 
binding  can  be  expected  on  units  with 
more  than  18,000  hours  time  in  service. 
Periodic  replacement  will  preclude  PCU 
failure  from  this  source.  Additionally, 
failed  seals  can  be  detected  by  an 
internal  leakage  test.  If  this  test  is 
performed  at  2,500  hour  intervals,  and 
units  which  fail  the  test  are  replaced,  the 
seal  failure  will  not  have  time  to  cause 
flange  failure  and  PCU  binding.  For 
these  reasons,  either  a  periodic 
replacement  or  a  repetitive  leakage  test 
will  provide  assurance  that  aileron  PCU 
binding  will  not  occur. 

An  overhaul  procedure  has  been 
developed  by  the  PCU  manufacturer 
which  eliminates  the  pressure  rise  which 
occurs  when  the  piston  seals  fail;  hence, 
PCU’s  which  have  been  overhauled  in 
this  manner  do  not  require  replacement 
or  leakage  tests. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  727- 


27A0220,  Revision  1,  dated  July  28, 1988, 
which  describes  periodic  replacement  or 
internal  leakage  checks  of  PCU’s:  and 
National  Water  Lift  Control  Systems 
Service  Bulletin  27-21-1/200,  dated 
April  8, 1988,  which  describes  the 
overhaul  of  aileron  power  control  units. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  this 
same  type  design,  an  AD  is  proposed 
which  would  require  either  replacement 
or  repetitive  testing  of  certain  aileron 
power  control  actuators. 

It  is  estimated  that  1,246  airplanes  of 
U.S.  registry  would  be  affected  by  this 
AD,  that  it  would  take  approximately  3 
manhours  per  airplane  to  replace  the 
PCU,  and  that  the  average  labor  cost 
would  be  $40  per  manhour.  If  a  bench 
internal  leakage  test  were  performed,  an 
additional  3  manhours  per  airplane 
would  be  required.  Based  on  these 
estimates,  replacement  only  would  cost 
$149,500  per  year.  If  the  leakage  test 
only  were  accomplished,  that  estimate 
increases  to  $250,000  per  year.  The  cost 
to  rebuild  the  PCU  after  removal  is 
estimated  to  be  $6,545.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  would  be  between 
$300,000  and  $8,300,000  depending  on  the 
option  selected  by  the  operators. 

The  regulations  set  forth  in  this  notice 
would  be  promulgated  pursuant  to  the 
authority  in  the  Federal  Aviation  Act  of 
1958,  as  amended  (49  U.S.C.  1301,  et 
seq.),  which  statute  is  construed  to 
preempt  state  law  regulating  the  same 
subject.  Thus,  in  accordance  with 
Executive  Order  12612,  it  is  determined 
that  such  regulations  do  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism 
Assessment. 

For  these  reasons,  the  FAA  has 
determined  that  this  document  (1) 
involves  a  proposed  regulation  which  is 
not  major  under  Excutive  Order  12291. 
and  (2)  is  not  a  significant  rule  pursuant 
to  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures.  (44 
FR 11034;  February  26, 1979):  and  it  is 
further  certified  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  because  few,  if 
any,  Boeing  Model  727  airplanes  are 
operated  by  small  entities.  A  copy  of  a 
draft  regulatory  evaluation  prepared  for 
this  action  is  contained  in  the  regulatory 
docket. 

List  of  Subjects  in  14  CFR  Part  39 
Aviation  safety.  Aircraft. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  §  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13)  as  follows: 

PART  39— [AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1354(a).  1421  and  1423; 

49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449. 
January  12. 1983);  and  14  CTR  11.89. 

§39.13  [Amended] 

2.  By  adding  the  following  new 
airworthiness  directive: 

Boeing:  Applies  to  all  Model  727  series 
airplanes,  certificated  in  any  category. 
Compliance  required  as  indicated,  unless 
previously  accomplished. 

To  prevent  binding  of  the  aileron  control 
wheel  caused  by  internal  damage  in  the 
aileron  power  control  unit  (PCU).  accomplish 
the  following; 

A.  Prior  to  the  accumulation  of  18.000  hours 
lime  in  service  on  the  PCU  since  new  or 
overhauled  with  new  seals,  or  within  the  next 
3.000  hours  time  in  service  on  the  PCU  after 
the  effective  date  of  this  AD.  whichever 
occurs  later,  accomplish  either  of  the 
following,  in  accordance  with  Boeing  Alert 
Service  Bulletin  727-27 A0220,  Revision  1. 
dated  July  28. 1988: 

1.  Replace  any  aileron  power  control  unit 
with  a  PCU  which  has  been  overhauled 
including  new  piston  seals  or  one  which  has 
accumulated  less  than  18.000  hours  time  in 
service.  Continue  to  replace  any  PCU  prior  to 
the  accumulation  of  18,000  hours  time  in 
service  on  the  PCU. 

2.  Perform  a  hydraulic  bench  internal 
leakage  test  on  the  aileron  power  control 
unit.  Before  further  flight,  replace  any  PCU 
which  fails  the  test.  Repeat  the  hydraulic 
bench  internal  leakage  test  at  intervals  not  to 
exceed  2.500  hours  time  in  service. 

Note:  If  the  time  in  service  on  the  aileron 
power  control  unit  cannot  be  accurately 
determined,  use  the  airplane  time  in  service 
for  determining  compliance  time  for  this  AD. 

B.  Overhaul  of  the  aileron  power  control 
unit  in  accordance  with  National  Waterlift 
Service  Bulletin  27-21-1/200,  dated  April  8, 
1988,  constitutes  terminating  action  for  the 
repetitive  replacement  or  internal  leakage 
test  required  by  paragraph  A.,  above. 

C.  An  alternate  means  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office,  FAA, 
Northwest  Mountain  Region. 

Note:  The  request  should  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector  (PMI),  who  may  add  any  comments 
and  then  send  it  to  the  Manager,  Seattle 
Aircraft  Certification  Office. 

D.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for 


accomplishment  of  the  rework  required  by 
this  AD. 

All  persons  affected  by  this  directive 
who  have  not  already  received  the 
appropriate  service  documents  from  the 
manufacturer  may  obtain  copies  upon 
request  to  Boeing  Commerical 
Airplanes,  P.O.  Box  3707,  Seattle. 
Washington,  98124-2207.  These 
documents  may  be  examined  at  the 
FAA,  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Seattle, 
Washington,  or  the  Seattle  Aircraft 
CertiHcation  OfHce,  9010  East  Marginal 
Way  South,  Seattle,  Washington. 

Issued  in  Washington,  DC.  on  August  26, 
1988. 

M.C.  Beard, 

Director,  Office  of  Airworthiness. 

[FR  Doc.  88-19958  Filed  9-1-88;  8:45  amj 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  4  and  16 

[Docket  No.  RM87-33-000] 

Hydroelectric  Relicensing  Regulations 
Under  the  Federal  Power  Act 

Issued  August  26, 1988. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Proposed  rule;  order  granting 
request  for  reply  comment  period. 

summary:  On  May  24, 1988,  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  a  notice  of 
proposed  rulemaking  in  Docket  No. 
RM87-33  (53  FR  21,844  (June  10, 1988)), 
proposing  to  revise  its  regulations 
governing  relicensing  of  hydroelectric 
projects.  In  this  order,  the  Commission 
establishes  a  reply  comment  period  of  30 
days  following  the  expiration  of  the 
initial  comment  period  on  September  8, 
1988.  Reply  comments,  not  to  exceed  15 
pages  in  length,  may  be  submitted  to  the 
Commission  on  or  before  October  11, 
1988. 

DATES:  Initial  comments  are  due 
September  8, 1988.  Reply  comments  are 
due  October  11, 1988. 

ADDRESS:  All  filings  should  refer  to 
Docket  No.  RM87-33-000  and  should  be 
addressed  to:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Gian,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 


Commission,  825  North  Capitol  Street 
NE..  Washington.  DC  20426,  (202)  357- 
8530. 

SUPPtEMENTARY  INFORMATION:  In 

addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  context  of  this  document 
during  normal  business  hours  in  Room 
1000  at  the  Commission’s  Headquarters, 
825  North  Capitol  Street  NE., 

Washington,  DC  20426. 

Before  Commissioners;  Martha  O.  Hesse. 
Chairman;  Charles  C.  Stalon  and  Charles  A. 
Trabandt. 

Order  Granting  Request  for  Reply 
Comment  Period 

The  Federal  Energy  Regulation 
Commission  (Commission)  issued  a 
notice  of  proposed  rulemaking  (NOPR) 
in  this  docket  on  May  24, 1988.  In  that 
NOPR,  the  Commission  proposed  to 
revise  its  regulations  governing  the 
relicensing  of  hydroelectric  power 
projects  and  required  the  filing  of 
written  comments  no  later  than 
September  8, 1988.  Edison  Electric 
Institute  has  requested  that  the 
Commission  establish  a  reply  comment 
period  of  30  days  during  which 
interested  parties  may  file  replies  to 
comments  filed  by  others.  The 
Commission  grants  that  request  and  will 
permit  the  filing  of  reply  comments 
during  a  30-day  period  following  the 
expiration  of  the  initial  comment  period. 

Interested  persons  may  inspect  or 
copy  initial  comments  during  normal 
business  hours  in  Room  1000  at  the 
Commission’s  Headquarters,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426  or  may  telephone  the 
Commission’s  Public  Reference  and 
Files  Maintenance  Branch  at  (202)  357- 
8118  to  learn  how  to  obtain  copies  of  the 
comments  in  this  rulemaking  docket. 
Reply  Comments  must  be  in  writing  and 
an  original  and  14  copies  must  be 
received  by  October  11, 1988.  Reply 
Comments  should  be  submitted  to  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20428  and  should  refer  to  Docket  No. 
RM87-33-000.  Reply  Comments  must  not 
exceed  15  pages  in  length. 

By  the  Commission. 

Lois  D.  Cashell, 

Acting  Secretary, 

[FR  Doc.  88-20034  Filed  9-1-88;  8:45  amJ 
BILUNQ  CODE  6717-01-M 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  603 

Federai-State  Unemployment 
Compensation  Program;  Income  And 
Eligibility  Verification  System 

agency:  Employment  and  Training 
Administration,  Labor. 
action:  Proposed  rule;  amendment. 

summary:  The  Employment  and 
Training  Administration  of  the 
Department  of  Labor  proposes  to  amend 
the  regulations  for  implementing  the 
State  Income  and  Eligibility  VeriHcation 
System.  The  amendment  will  provide 
that  State  unemployment  insurance 
information  related  to  child  support 
enforcement  shall  be  provided  upon 
request  and  at  cost  to  the  Federal  Parent 
Locator  Service  (FPLS). 
date:  Written  comments  must  be 
received  by  the  close  of  business  on 
October  3, 1988. 

ADDRESS:  Comments  should  be  mailed 
to  Mary  Aim  Wyrsch,  Director  of  the 
Unemployment  Insurance  Service, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  Room  S4231,  Frances  Perkins 
Building,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Ann  Farmer,  Director,  Office  of 
Program  Management,  Unemployment 
Insurance  Service,  (202)  535-0610  (this  is 
not  a  toll  free  number). 

SUPPLEMENTARY  INFORMATION:  Sections 
303(f)  and  1137  (a)  and  (b)  of  the  Social 
Security  Act  (SSA)  require  States  to 
establish  an  income  and  eligibility 
verification  system  (SIEVS)  for  the 
exchange  of  information  to  verify 
eligibility  for,  and  the  amount  of, 
benefits  available  imder  several 
Federally  assisted  programs,  including 
the  Federal-State  Unemployment 
Compensation  Program.  SSA  Section 
1137(a)(4)(B)  makes  mandatory  the  use 
of  SIEVS  information  "to  assist  in  the 
child  support  program  under  Part  D  of 
title  IV  *  *  *  of  the  SSA.  The  Federal 
Parent  Locator  Service  (FPLS)  is  a  key 
operating  agency  in  the  child  support 
program  under  Part  D  of  Title  IV.  This 
statutory  language  demonstrates  that 
Congress  intended  the  FPLS,  in  addition 
to  the  State  and  local  child  support 
enforcement  agencies  (which  currently 
have  access  to  SIEVS  information  under 
§  603.2(d)(5)),  to  have  access  to  such 
information  as  well.  To  ensure  that  the 
regulations  reflect  the  full  intent  of 
Congress  with  respect  to  child  support 
enforcement  the  Department  is 


amending  section  603.2(d)(5)  to  include 
the  FPLS,  as  well  as  State  and  local 
child  support  enforcement  agencies,  as 
an  agency  authorized  to  request  wage 
and  claim  information  from  State 
imemployment  compensation  agencies 
under  §  603.5. 

Drafting  Information 

This  document  was  prepared  under 
the  direction  and  control  of  the  Director 
of  the  Unemployment  Insurance  Service, 
Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  telephone:  (202) 
535-0600  (this  is  not  a  toll  free  number). 

Classification — Executive  Order  12291 

The  proposed  rule  in  this  document  is 
not  classified  as  a  “major  rule"  under 
Executive  Order  12291  on  Federal 
Regulations,  because  it  is  not  likely  to 
result  in  (1)  an  annual  efiect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to' 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 
Accordingly,  no  regulatory  impact 
analysis  is  required. 

Paperworic  Reduction 

Information  collection  requirements 
contained  in  these  regulations  have 
been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507), 
and  have  been  assigned  0MB  control 
number  1205-0238. 

Regulatory  Flexibility  Act 

The  Department  believes  that  this 
final  rule  will  have  no  “significant 
economic  impact  on  a  substantial 
number  of  small  entities"  under  5  U.S.C. 
605(b).  This  proposed  rule  amends  the 
regulations  for  the  State  Income  and 
Eligibility  Verification  System  and 
affects  only  the  States,  which  are  not 
within  the  definition  of  “small  entity" 
under  5  U.S.C.  601(6).  The  Secretary  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  to  this  effect. 
Accordingly,  no  regulatory  flexibility 
analysis  is  required. 

List  of  Subjects  in  20  CFR  Part  603 
Employment  and  Training 
Administration,  Labor,  and 
Unemployment  Compensation. 


Words  of  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  20  CFR 
Part  603  be  amended  as  set  out  below. 

Signed  at  Washington,  DC  on  August  30, 
1988. 

Roberts  T.  Jones, 

Acting  Assistant  Secretary  of  Labor. 

PART  603— INCOME  AND  EUGIBIUTY 
VERIFICATION  SYSTEM 

1.  The  authority  citation  for  Part  603  is 
amended  to  read  as  follows: 

Authority:  42  U.S.C.  1302;  Secretary’s  Order 
No.  4-75  (40  FR 18515). 

2.  Section  603.2  is  amended  by 
revising  paragraph  (d)(5)  to  read  as 
follows: 

§603.2  Definitions. 
***** 

(d)  “Requesting  agency"  means: 

***** 

(5)  Any  State  or  local  child  support 
enforcement  agency  charged  with  the 
responsibility  of  enforcing  child  support 
obligations  under  a  plan  approved  under 
Part  D  of  Title  IV  of  the  Social  Security 
Act,  and  the  Federal  Parent  Locator 
Service  established  under  the  provisions 
of  section  453  of  such  Par4  D;  and. 
***** 

§603.7  [Amended] 

3.  In  paragraph  (a)(6)(ii)  of  §  603.7 
remove  the  words  “State  agency"  and 
add,  in  their  place,  the  words 
“requesting  agency”. 

[FR  Doc.  88-20072  Filed  9-1-88;  8:45  am] 
BILUNQ  CODE  4S10-30-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 
[INTL-034-861 

Income  Taxes;  Branch  Tax 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

SUMMARY:  This  document  contains 
proposed  Income  Tax  Regulations 
relating  to  the  branch  tax.  In  the  Rules 
and  Regulations  portion  of  this  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  relating  to 
these  matters.  The  text  of  these 
temporary  regulations  also  serves  as  the 
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comment  document  for  this  proposed 
rulemaking. 

DATES:  These  regulations  are  proposed 
to  be  effective  for  taxable  years 
beginning  after  December  31, 1986. 
Written  comments  and  requests  for  a 
public  hearing  must  be  delivered  or 
mailed  by  November  1, 1988. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to  Commissioner  of 
Internal  Revenue,  (Attention:  CC:LR:T, 
INTL-934-86).  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  M.  Elliott  of  the  Office  of 
Associate  Chief  Counsel  (International], 
within  the  Office  of  the  Chief  Counsel, 
Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224  (Attn:  CC:LR:T,  INTL-934-86) 
(202-566-6457,  not  a  toll-free  call). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
reivew  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  Attention:  Desk  Officer  for 
Internal  Revenue  Service,  with  copies  to 
the  Internal  Revenue  Service, 
Washington,  DC  20224,  Attention:  IPS 
Reports  Clearance  Officer  TR:FP. 

The  collection  of  information  in  this 
regulation  is  in  §§  1.884-lT(d)(ll),  1.884- 
2T(a)(2).  1.884-2T(b),  1.884-2T(c)(2), 

1.884- 2T(d)(l),  1.884-2T(d)(4),  1.884- 
2T(d)(5),  1.884-4T(b)(7),  1.884-4T(c)(l), 

1.884- 5T(b)(3)  through  (7),  1.884- 
5T(d)(6),  and  1.884-5T(f).  This 
information  is  required  by  the  Internal 
Revenue  Service  to  ensure  the  correct 
computation  of  tax  under  section  884. 
This  information  will  be  used  in  audits 
of  taxpayers.  The  likely  respondents  are 
business  or  other  for-profit  institutions. 

Estimated  total  annual  reporting 
rnd/or  recordkeeping  burden:  20,500 
hours. 

The  estimated  annual  burden  per 
respondent/recordkeeper  varies  from  .5 
to  10.5  hours  depending  on  individual 
circumstances,  with  an  estimated 
average  of  6.5  hours. 

Estimated  number  of  respondents 
and/or  recordkeepers:  3000. 

Estimated  annual  frequency  of 
responses:  Annually. 

Background 

The  temporary  regulations  published 
in  the  Rules  and  Regulations  portion  of 


this  issue  of  the  Federal  Register  add 
new  §§  1.884-OT  through  1.884-2T, 

1.884-4T,  and  1.884-5T.  The  final 
regulations  that  are  proposed  to  be 
based  on  the  temporary  regulations 
would  amend  26  CFR  Parts  1  and  602. 

For  the  text  of  the  temporary 
regulations,  see  FR  Doc.  88-19832  [T.D. 
8223]  published  in  the  Rules  and 
Regulations  portion  of  this  issue  of  the 
Federal  Register. 

Special  Analyses 

These  proposed  rules  are  not  major 
rules  as  defined  in  Executive  Order 
12291.  Therefore,  a  Regulatory  Impact 
Analysis  is  not  required.  Although  this 
document  is  a  notice  of  proposed 
rulemaking  that  solicits  public 
comments,  the  notice  and  public 
procedure  requirements  of  5  U.S.C.  553 
do  not  apply  because  the  regulations 
proposed  herein  are  interpretative. 
Therefore,  an  initial  Regulatory 
Flexibility  Analysis  is  not  required  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6). 

Comments  and  Request  for  a  Public 
Hearing 

Before  adopting  as  final  regulations 
these  proposed  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
(preferably  a  signed  original  and  seven 
copies)  to  the  Commissioner  of  Internal 
Revenue.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be  held 
upon  written  request  to  the 
Commissioner  by  any  person  who  has 
submitted  written  comments.  If  a  public 
hearing  is  to  be  held,  notice  of  the  time 
and  place  will  be  published  in  the 
Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Richard  M.  Elliott  of  the 
Office  of  the  Associate  Chief  Counsel 
(International],  within  the  Office  of  the 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations. 

List  of  Subjects 

26  CFR  1.861-1  through  1.997-1 

Income  taxes.  Corporate  deductions, 
Aliens,  Exports,  DISC,  Foreign 
investment  in  U.S.,  Foreign  tax  credit, 
FSC,  Source  of  income,  U.S.  investments 
abroad. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements.  Proposed  Amendments  to 
the  Regulations. 


PARTS  1  AND  602— [AMENDED] 

The  temporary  regulations,  FR  Doc. 
88-19832  [T.D.  8223],  published  in  the 
Rules  and  Regulations  portion  of  this 
issue  of  the  Federal  Register,  are  hereby 
also  proposed  as  final  regulations  under 
section  884  of  the  Internal  Revenue 
Code  of  1986. 

Lawrence  B.  Gibba, 

Commissioner  of  Internal  Revenue. 

[FR  Doc.  88-19833  Filed  8-29-88;  1:29  pm) 
BILUNG  CODE  4830-01-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1952 

[Docket  No.  T-023] 

Virginia  State  Plan;  Eligibility  for  Final 
Approval  Determination;  Comment 
Period  and  Opportunity  To  Request 
Public  Hearing 

agency:  Occupational  Safety  and 
Health  Administration  (OSHA),  U.S. 
Department  of  Labor. 
action:  Proposed  Hnal  State  plan 
approval;  request  for  written  comments: 
notice  of  opportunity  to  request  informal 
public  hearing. 

SUMMARY:  This  document  gives  notice  of 
the  eligibility  of  the  Virginia  State 
occupational  safety  and  health  plan,  as 
administered  by  the  Virginia 
Department  of  Labor  and  Industry,  for 
determination  under  section  18(e)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  as  to  whether  final  approval  of  the 
State  plan  should  be  granted. 

If  an  affirmative  determination  under 
section  18(e)  is  made.  Federal  standards 
and  enforcement  authority  will  no 
longer  apply  to  issues  covered  by  the 
Virginia  plan.  This  notice  announces 
that  OSHA  is  soliciting  written  public 
comment  regarding  whether  or  not  final 
State  plan  approval  should  be  granted, 
and  offers  an  opportunity  to  interested 
persons  to  request  an  informal  public 
hearing  on  the  question  of  final  State 
plan  approval. 

DATES:  Written  comments  requests  for  a 
hearing  must  be  received  by  October  7, 
1988. 

ADDRESS:  Written  comments  or  requests 
for  a  hearing  should  be  submitted,  in 
quadruplicate,  to  the  Docket  Officer, 
Docket  No.  T-023,  Room  N2439  Rear,  200 
Constitution  Avenue  NW„  Washington, 
DC  20210,  (202)  523-7894. 

FOR  FURTHER  INFORMATION  CONTACT. 
]ames  Foster,  Director,  Office  of 
Information  and  Consumer  Affairs, 
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Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N3649,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210, 

(202)  523-8148. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  18  of  the  Occupational  Safety 
and  Health  Act  of  1970,  29  U.S.C.  651,  et 
seq.,  (the  “Act”)  provides  that  States 
which  desire  to  assume  responsibility 
for  the  development  and  enforcement  of 
occupational  safety  and  health 
standards  may  do  so  by  submitting,  and 
obtaining  Federal  approval  of,  a  State 
plan.  Procedures  for  State  plan 
submission  and  approval  are  set  forth 
regulations  at  29  CFR  Part  1902.  If  the 
Assistant  Secretary,  applying  the 
criteria  set  forth  in  section  18(c)  of  the 
Act  and  29  CFR  1902.3  and  .4,  finds  that 
the  plan  provides  or  will  provide  for 
State  standards  and  enforcement  which 
are  at  least  as  effective  as  Federal 
standards  and  enforcement,  "initial 
approval”  is  granted.  A  State  may 
commence  operations  under  its  plan 
after  this  detemination  is  made,  but  the 
Assistant  Secretary  retains 
discretionary  Federal  enforcement 
authority  during  the  initial  approval 
period  a  provided  by  section  18(e)  of  the 
Act.  A  State  plan  may  receive  initial 
approval  even  though,  upon  submission, 
it  does  not  fully  meet  the  criteria  set 
forth  in  §§  1902.3  and  1902.4  if  it  includes 
satisfactory  assurances  by  the  State  that 
it  will  take  the  necessary 
“developmental  steps”  to  meet  the 
criteria  within  a  three-year  period  (29 
CFR  1902.2(b)).  The  Assistant  Secretary 
publishes  a  “certification  of  completion 
of  developmental  steps”  when  all  of  a 
State’s  developmental  commitments 
have  been  satisfactorily  met  (29  CFR 
1902.34). 

When  a  State  plan  that  has  been 
granted  initial  approval  is  developed 
sufficiently  to  warrant  a  suspension  of 
concurrent  Federal  enforcement  activity, 
it  becomes  eligible  to  enter  into  an 
“operational  status  agreement”  with 
OSHA  (29  CFR  1954.3(f)). 

A  State  must  have  enacted  its 
enabling  legislation,  promulgated  State 
standards,  achieved  an  adequate  level 
nf  qualified  personnel,  and  established  a 
system  for  review  of  contested 
enforcement  actions.  Under  these 
voluntary  agreements,  concurrent 
Federal  enforcement  will  not  be 
initiated  with  regard  to  Federal 
occupational  safety  and  health 
standards  in  those  issues  covered  by  the 
State  plan,  where  the  State  program  is 
providing  an  acceptable  level  of 
protection. 


Following  the  initial  approval  of  a 
complete  plan,  or  the  certification  of  a 
developmental  plan,  the  Assistant 
Secretary  must  monitor  and  evaluate 
actual  operations  under  the  plan  for  a 
period  of  at  least  one  year  to  determine, 
on  the  basis  of  actual  operations  under 
the  plan,  whether  the  criteria  set  forth  in 
section  18(c)  of  the  Act  and  29  CFR 
1902.37  are  being  applied. 

An  affirmative  determination  under 
section  18(e)  of  the  Act  (usually  referred 
to  as  “final  approval”  of  the  State  plan) 
results  in  the  relinquishment  of  authority 
for  Federal  concurrent  enforcement 
jurisdiction  in  the  State  with  respect  to 
occupational  safety  and  health  issues 
covered  by  the  plan  (29  U.S.C.  667(e)). 
Procedures  for  section  18(e) 
determinations  are  found  at  29  CFR  Part 
1902,  Subpart  D.  In  general,  in  order  to 
be  granted  final  approval,  actual 
performance  by  the  State  must  be  “at 
least  as  effective”  overall  as  the  Federal 
OSHA  program  in  all  areas  covered 
under  the  State  plan. 

An  additional  requirement  for  final 
approval  consideration  is  that  a  State 
must  meet  the  compliance  staffing 
levels,  or  benchmarks,  for  safety 
inspectors  and  industrial  hygienists 
established  by  OSHA  for  that  State. 

This  requirement  stems  from  a  1978 
Court  Order  by  the  U.S.  District  Court 
for  the  District  of  Columbia  [AFL-CJO  v. 
Marshall,  C.A.  No.  74-406),  pursuant  to 
a  U.S.  Court  of  Appeals  decision,  that 
directed  the  Assistant  Secretary  to 
calculate  for  each  State  plan  State  the 
number  of  enforcement  persoimel 
needed  to  assure  a  “fully  effective” 
enforcement  program. 

A  final  requirement  for  final  approval 
consideration  is  that  a  State  must 
participate  in  OSHA’s  Integrated 
Management  Information  System  (IMIS). 
This  is  required  so  that  OSHA  can 
obtain  the  detailed  program 
performance  data  on  a  State  necessary 
to  make  an  objective  continuing 
evaluation  of  whether  the  State 
performance  meets  the  stahitory  and 
regulatory  criteria  for  final  approval. 

History  of  the  Virginia  Plan  and  of  Its 
Compliance  Staffing  Benchmarks. 

Virginia  Plan 

On  December  18, 1972,  Virginia 
submitted  an  occupational  safety  and 
health  plan  in  accordance  with  section 
18(b)  of  the  Act  and  29  CFR  Part  1902, 
Subpart  C,  and  on  April  11, 1973,  a 
notice  was  published  in  the  Federal 
Register  (38  FR  9194)  concerning  the 
submission  of  the  plan,  announcing  that 
initial  Federal  approval  of  the  plan  was 
at  issue  and  offering  interested  persons 
30  days  in  which  to  submit  data,  views 


and  arguments  in  writing  concerning  the 
plan. 

Comments  addressing  specific  areas 
of  the  Virginia  plan,  including  alleged 
deficienices,  were  received  from  the 
Virginia  State  Association  of 
Professional  Fire  Fighters:  Mary  A. 
Marshall,  Member  of  the  Virginia  House 
of  Delegates;  Harold  Gordon  of  Gordon 
and  Healy:  the  American  Federation  of 
Labor  and  Congress  of  Industrial 
Organizations  (AFL-CIO):  and  the 
Virginia  State  AFL-CIO.  Following 
review  of  the  Virginia  plan,  the  public 
comments,  and  the  results  of  discussions 
with  the  State,  several  modifications 
and  clarifications  were  received  from 
the  State. 

Plan  review  and  a  subsequent 
determination  as  to  effectiveness, 
required  under  section  18(c)  of  the  Act 
and  Subpart  B  of  29  CFR  Part  1902, 
disclosed  several  reasons  for 
determining  that  the  Virginia  plan  as 
submitted,  which  relied  primarily  on 
criminal  enforcement  procedures,  was 
not  “at  least  as  effective”  as  the  Federal 
civil  enforcement  scheme.  Consequently, 
the  Assistant  Secretary  initiated  formal 
proceedings  in  accordance  with  section 
18(d)  of  the  Act  and  29  CFR  1902.19(a)  to 
reject  the  plan.  A  Notice  of  the  Proposed 
Rejection  and  Notice  of  Hearing  was 
published  in  the  Federal  Register  (39  FR 
24844,  August  1, 1974)  which  fully 
described  the  ramifications  of  the 
State’s  reliance  on  a  criminal 
enforcement  process  and  the  Assistant 
Secretary’s  conclusions  regarding  the 
resulting  lack  of  effectiveness  of  the 
proposed  Virginia  program  in 
comparison  to  Federal  enforcement 
procedures.  Although  an  opportunity 
was  given  for  a  public  hearing  on  the 
rejection  proceeding,  only 
representatives  of  the  District  of 
Columbia  requested  permission  to 
appear,  and  that  request  was 
subsequently  withdrawn. 

In  view  of  the  complexity  of  the 
subject  matter  involved  in  the  proposed 
rejection.  Requests  for  Admissions, 
Interrogatories  and  Answers  to 
Interrogatories  were  exchanged 
between  the  parties  to  the  proceeding. 
Before  the  commencement  of  a  formal 
hearing  on  the  proposed  rejection,  the 
Virginia  General  Assembly,  in  its  1975 
regular  session,  amended  section  40.1- 
49.1  of  the  Code  of  Virginia  (1950)  which 
serves  as  the  enforcement  portion  of  the 
enabling  legislation.  On  June  16, 1975, 
the  U.S.  Department  of  Labor  filed  a 
motion  to  dismiss  the  proposed  rejection 
on  the  grounds  that  the  amended 
legislation,  which  provided  for  civil 
rather  than  criminal  court  review  of 
contested  enforcement  actions  and  the 
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right  of  employees  to  participate  as 
parties  in  those  proceedings,  was  in  the 
process  of  being  reviewed  for  possible 
approval  and  had  rendered  moot  the 
proceeding  on  which  the  rejection  was 
based.  To  this  end,  pursuant  to  section 
18(c)  of  the  Act  and  29  CFR  1902.12,  the 
Assistant  Secretary  published  for  public 
comment  in  the  Federal  Register  (40  FR 
25741,  June  18, 1975)  a  notice  of 
Submission  of  Modifications  to  the 
Developmental  Plan  which  recognized 
that  the  1975  amendments  appeared 
substantially  to  remove  the  basis  for  the 
proposed  rejection.  Public  comments  to 
this  notice  were  received  from  Area  4, 
United  Paper  Workers  International 
Union,  AFT-CIO.  There  were  no 
requests  for  a  public  hearing. 

Prior  to  the  date  scheduled  for 
argument  on  whether  the  proposed 
rejection  proceeding  should  be 
dismissed,  the  Assistant  Secretary  and 
the  Virginia  Commissioner  of  Labor  and 
Industry  agreed  upon  Consent  Findings, 
confirmed  by  a  subsequent  Consent 
Order,  notice  of  which  was  published  in 
the  October  30, 1975  Federal  Register  (40 
FR  50584),  to  suspend  the  proposed 
rejection  proceedings  pending  the 
outcome  of  OSHA’s  review  of  the 
amended  Virginia  plan. 

Although  the  1975  legislative 
amendments  appeared  to  resolve  many 
of  the  objections  to  Virginia’s 
enforcement  process,  the  Department  of 
Labor’s  review  tentatively  determined 
that  the  Virginia  plan  still  did  not 
provide  enforcement  procedures  “as 
effective  as”  their  Federal  counterparts. 
Discussions  and  meetings  between  State 
and  Federal  representatives,  however, 
resulted  in  several  administrative 
commitments  and  legislative  proposals 
by  Virginia  in  response  to  the  concerns 
expressed  by  Federal  reviewers.  The 
1976  session  of  the  Virginia  General 
Assembly  enacted  further  amendments 
to  the  State’s  enabling  legislation.  On 
June  21, 1976,  the  State  formally 
submitted  its  revised  plan,  including  the 
amended  enabling  legislation,  to  the 
Assistant  Secretary.  As  noted  above,  the 
plan  included  provisions  for  the  review 
of  contested  cases  by  the  Virginia  civil 
court  system  whereas  Federal  OSHA 
utilizes  an  administrative  review 
process. 

On  September  28, 1976,  the  Assistant 
Secretary  published  a  Federal  Register 
notice  granting  approval  of  the  Virginia 
plan  as  a  developmental  plan  under 
section  18(b)  of  the  Act  (41  FR  42655). 
The  plan  provides  for  a  program 
patterned  in  most  respects  (other  than 
its  procedures  for  contested  cases)  after 
that  of  the  Federal  Occupational  Safety 
and  Health  Administration. 


The  Virginia  plan  covers  all 
occupational  safety  and  health  issues 
except  private  sector  maritime 
employment  and  employment  on 
military  facilities.  The  Virginia 
Department  of  Labor  and  Industry  is 
designated  as  having  responsibility  for 
administering  the  plan  throughout  the 
State.  At  the  time  of  initial  plan 
approval,  the  responsibility  for  health 
standards  enforcement  rested  with  the 
Bureau  of  Occupational  Health  in  the 
Virginia  Department  of  Health.  Effective 
July  1, 1985,  the  Bureau  of  Occupational 
Health  was  transferred  from  the 
Department  of  Health  to  the  Department 
of  Labor  and  Industry.  'The  plan 
provides  for  the  adoption  by  Virginia  of 
standards  which  are  “at  least  as 
effective”  as  Federal  occupational 
safety  and  health  standards.  In  most 
cases  the  State  standards  are  identical 
to  the  Federal.  The  plan  requires 
employers  to  furnish  employment  and 
place  of  employment  which  is  free  from 
recognized  hazards  that  are  causing  or 
are  likely  to  cause  death  or  serious 
physical  harm,  and  to  comply  with  all 
occupational  safety  and  health 
standards  promulgated  by  the  State 
agency.  Employees  are  required  to 
comply  with  all  standards  and 
regulations  applicable  to  their  conduct. 
The  plan  contains  provisions  similar  to 
Federal  procedures  governing 
emergency  temporary  standards; 
imminent  danger  proceedings;  coverage 
under  the  general  duty  clause; 
variances;  safeguards  to  protect  trade 
secrets;  protection  of  employees  against 
discrimination  for  exercising  their  rights 
under  the  plan;  and  employer  and 
employee  rights  to  participate  in 
inspection  and  review  proceedings. 
Appeals  of  citations  and  penalities  are 
filed  with  the  Commissioner  of  Labor 
and  Industry  and  are  heard  by  the 
General  District  Courts  of  Virginia, 
which  are  located  in  each  Virginia 
county  and  in  the  independent  cities. 
(Although  the  General  District  Courts 
are  not  courts  of  record,  the  1979  session 
of  the  Virginia  General  Assembly 
enacted  amendments  to  Title  40.1  of  the 
Code  of  Virginia  to  require  the  Virginia 
courts  to  issue  written  orders  based  on 
findings  of  fact  and  conclusions  of  law 
in  cases  involving  the  contest  of 
citations  and  penalties  related  to 
violations  of  occupational  safety  and 
health  standards.)  Decisions  of  the 
General  District  Courts  may  be 
appealed  to  the  Virginia  Circuit  Courts. 
Decisions  of  the  Circuit  Courts  may  be 
appealed  to  the  Virginia  Supreme  Court. 

The  notice  of  initial  approval  noted  a 
few  additional  distinctions  between  the 
Federal  and  Virginia  programs.  The 


State  does  not  cover  private  sector 
maritime  employment  or  military 
facilities.  As  indicated  above,  unlike  the 
Federal  administrative  process  for  the 
review  of  contested  cases,  in  Virginia, 
General  District  Courts  hear  formal 
contests  of  penalties  and/or  citations  for 
safety  and  health  violations.  Appeals  of 
District  Court  determinations  are  heard 
de  novo  by  the  State  Circuit  Courts. 

The  Assistant  Secretary’s  initial 
approval  of  the  Virginia  developmental 
plan,  a  general  description  of  the  plan,  a 
schedule  of  required  developmental 
steps,  and  a  provision  for  discretionary 
concurrent  Federal  enforcement  during 
the  period  of  initial  approval  were 
codified  in  the  Code  of  Federal 
Regulations  (29  CFR  Part  1952,  Subpart 
EE;  41  FR  42655,  September  28, 1976).  A 
minor  correction  to  the  approval  notice 
was  published  on  February  25, 1977  (42 
FR  10989).  As  a  result  of  the  approval  of 
the  Virginia  State  plan,  the  Assistant 
Secretary  published  a  notice  aimouncing 
the  Dismissal  of  Rejection  Proceedings 
against  the  Virginia  plan  (41  FR  56412, 
December  28, 1976). 

In  accordance  with  the  State’s 
developmental  schedule,  all  major 
structural  components  of  the  plan  were 
put  in  place  and  documentation 
submitted  for  OSHA  approval  on  or 
before  September  23, 1979.  These 
“developmental  steps”  included 
amendments  to  Title  40.1  of  the  Code  of 
Virginia,  promulgation  of  State 
occupational  safety  and  health 
standards  essentially  identical  to 
Federal  standards  and  establishment  of 
a  public  employee  program.  In 
completing  these  developmental  steps, 
the  State  developed  and  submitted  for 
Federal  approval  all  components  of  its 
program  including,  among  other  things, 
legislative  amendments,  a  judicial 
system  of  review  for  contested  cases,  a 
merit  staffing  system,  regulations  for 
inspections,  citations  and  proposed 
penalties,  recordkeeping  and  reporting 
regulations,  a  voluntary  compliance 
program,  including  on-site  consultation 
services,  and  a  safety  and  health  poster 
for  private  and  public  employees. 

These  submissions  were  carefully 
reviewed  by  OSHA;  after  opportunity 
for  public  comment  and  modification  of 
State  submissions,  where  appropriate, 
the  major  plan  elements  were  approved 
by  the  Assistant  Secretary  as  meeting 
the  criteria  of  section  18  of  the  Act  and 
29  CFR  1902.3  and  1902.4.  The  Virginia 
subpart  of  29  CFR  Part  1952  was 
amended  to  reflect  each  of  these 
approval  determinations  (see  29  CFR 
1952.104). 

On  October  1, 1981  an  operational 
status  agreement  was  entered  into 
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between  Federal  OSHA  and  Virginia.  A 
Federal  Register  notice  announcing  the 
operational  status  agreement  was 
published  on  ]une  11, 1982  (47  FR  25323). 
Under  the  terms  of  the  agreement, 

OSHA  voluntarily  suspended  the 
application  of  concurrent  Federal 
enforcement  authority  with  regard  to 
Federal  occupational  safety  and  health 
standards  in  all  issues  covered  by  the 
Virginia  plan. 

On  August  15, 1984,  in  accordance 
with  procedures  at  29  CFR  1902.34  and 
1902.35,  the  Assistant  Secretary  certihed 
that  Virginia  had  satisfactorily 
completed  all  developmental  steps  (49 
FR  33123,  August  21, 1984).  In  certifying 
the  plan,  the  Assistant  Secretary  found 
the  structural  features  of  the  program — 
the  statute,  standards,  regulations,  and 
written  procedures  for  administering  the 
Virginia  plan — to  be  at  least  as  effective 
as  corresponding  Federal  provisions. 
Certification  does  not  however,  entail 
Hndings  or  conclusions  by  OSHA 
concerning  adequacy  of  actual  plan 
performance.  As  has  already  been 
noted,  OSHA  regulations  provide  that 
certification  initiates  a  period  of 
evaluation  and  monitoring  of  State 
activity  to  determine  in  accordance  with 
section  18(e)  of  the  Act  whether  the 
statutory  or  regulatory  criteria  for  State 
plans  are  being  applied  in  actual 
operations  under  the  plan  and  whether 
final  approval  should  be  granted. 

On  June  13, 1978,  OSHA  published  a 
notice  in  the  Federal  Register  (43  FR 
25491)  requesting  public  comment  on  a 
petition  received  by  the  Agency 
requesting  withdrawal  of  OSHA 
approval  of  the  Virginia  State  plan.  The 
petition  was  submitted  by  the  Oil, 
Chemical,  and  Atomic  Workers 
(OCAW)  International  Union.  Three 
additional  petitions  requesting  plan 
withdrawal  were  subsequently  hied  by 
the  Fairfax  County,  Virginia,  Board  of 
Supervisors,  the  Virginia  State  AFL- 
CIO,  and  the  Building  and  Construction 
Trades  Department  of  the  AFL-CIO.  On 
October  3, 1980,  a  Federal  Register 
notice  was  published  (45  FR  65625) 
requesting  public  comments  on  the  three 
petitions  as  well  as  providing  an 
additional  time  period  for  public 
comments  on  the  OCAW  petition. 

The  OCAW  petition  alleged  that 
Virginia's  enforcement  of  safety  and 
health  standards  was  not  as  elective  as 
that  of  Federal  OSHA.  The  Virginia 
State  AFL-CIO  criticized  Virginia's 
judicial  review  system  and  alleged  that 
Virginia  had  failed  to  enforce  safety  and 
health  standards  as  effectively  as 
Federal  OSHA.  The  Fairfax  County 
Board  of  Supervisors  and  the  Building 
and  Construction  Trades  Department  of 


the  AFL-CIO  alleged  that  Virginia's 
enforcement  in  the  construction  industry 
was  ineffective  and  insufficient. 

Of  the  101  written  comments  received 
in  response  to  the  two  notices 
requesting  public  comment,  97 
expressed  support  for  the  Virginia  plan 
while  four  letters  supported  the  petitions 
for  withdrawal,  two  of  those  letters 
having  been  submitted  by  petitioners 
themselves.  In  a  Federal  Register  notice 
dated  July  14, 1981  (46  FR  36141)  the 
Assistant  Secretary  announced  that  in 
light  of  recent  Federal  monitoring  data, 
comparison  with  Federal  performance, 
information  provided  in  the  public 
comments,  and  other  relevant  factors,  a 
withdrawal  proceeding  against  the 
Virginia  State  plan  was  not  warranted 
and  the  petitions  were  therefore  denied. 

On  December  12, 1986,  OSHA 
published  a  Federal  Register  notice  (51 
FR  44784)  that  effective  October  1, 1986, 
concurrent  Federal  authority  would  be 
exercised  in  Virginia  with  respect  to 
general  schedule  inspections  resulting  in 
denials  of  entry  under  the  Virginia  State 
plan.  The  resumption  of  concurrent 
enforcement  au^ority  was  imdertaken 
as  a  temporary  measure  to  allow 
Virginia  to  complete  its  efforts  to 
legislatively  address  difficulties  it  had 
encountered  in  the  area  of  right  of  entry. 
The  specific  difhculty  resulted  from  a 
1985  Virginia  Supreme  Court  decision 
that  suggested,  but  did  not  expressly 
hold,  that  Virginia  employers 
challenging  general  schedule  inspection 
warrants  would  be  entitled  to  discovery, 
including  the  release  of  confidential 
inspection  scheduling  information  and 
“establishment  lists”  of  workplaces 
likely  to  be  inspected  in  the  future.  In  a 
subsequent  case  involving  a  challenge  to 
a  State  inspection  warrant,  the  Circuit 
Court  for  the  City  of  Roanoke,  relying  on 
the  1985  Virginia  Supreme  Court 
decision,  ordered  State  officials 
responsible  for  enforcing  the  plan  to 
submit  to  discovery  requested  by  the 
employer,  including  the  submission  of 
data  underlying  the  Virginia  inspection 
plan,  deposition  of  officials  responsible 
for  developing  and  implementing  the 
inspection  scheduling  plan,  and  the 
release  to  the  employer  of  various 
conhdential  scheduling  material, 
including  establishment  lists.  In  cases 
involving  similar  challenges  to  Federal 
OSHA  inspection  warrants,  the  Federal 
courts  have  held  such  discovery 
improper.  It  was  the  Assistant 
Secretary's  determination  that  these 
State  court  decisions  rendered  Virginia's 
right  of  entry  authority  less  effective 
than  the  Federal  and  necessitated  the 
reinstitution  of  limited  concurrent 


Federal  enforcement  authority  to  ensure 
worker  protection. 

The  1987  session  of  the  Virginia 
General  Assembly  enacted  legislative 
amendments  to  remedy  the  Virginia 
plan's  right  of  entry  difficulties.  OSHA's 
review  of  those  amendments  determined 
that  the  amendments  provided  the 
Virginia  plan  with  a  basis  to  obtain 
search  warrants  on  terms  and 
conditions  equivalent  to  those  which  are 
available  Federally.  Accordingly,  the 
Assistant  Secretary  approved  the 
legislative  amendments  in  the 
September  17, 1987  Federal  Register  (52 
FR  35069)  and  announced  that  the 
limited  exercise  of  concurrent  Federal 
jurisdiction  in  Virginia  had  been 
terminated  when  the  amendments 
became  effective  on  July  1, 1987.  A 
recent  court  decision  has  upheld  the 
State's  revised  warrant  authority. 

Virginia  Benchmarks 

Under  the  terms  of  a  1978  Court  Order 
in  AFL-CIO  v.  Marshall,  compliance 
staffing  levels  (benchmarks)  necessary 
for  a  “fully  effective”  enforcement 
program  were  required  to  be  established 
for  each  State  operating  an  approved 
State  plan.  In  1980,  in  response  to  the 
Court  Order,  OSHA  established 
benchmarks  for  all  approved  State 
plans,  including  benchmarks  of  51  safety 
and  74  health  compliance  officers  for 
Virginia.  The  1978  Court  Order  noted 
that  new  information  might  warrant  an 
adjustment  by  OSHA  of  the  fully 
effective  benchmarks.  In  September 
1984  Virginia  in  conjunction  with  OSHA, 
completed  a  reassessment  of  the  levels 
staffing  benchmarks  of  38  safety  and  21 
health  compliance  officers.  After 
opportunity  for  public  comment  and 
service  on  the  AFL-CIO,  the  Assistant 
Secretary  approved  these  revised 
staffing  requirements  on  January  17, 

1986  (51  FR  2481). 

Determination  of  Eligibility 

This  Federal  Register  notice 
announces  the  eligibility  of  the  Virginia 
plan  for  an  section  18(e)  determination. 
(29  CFR  1902.39(c)  requires  that  this 
preliminary  determination  of  eligibility 
be  made  before  section  18(e)  procedures 
begin.)  The  determination  of  eligibility  is 
based  upon  OSHA's  findings  that: 

(1)  The  Virginia  plan  has  been 
monitored  in  actual  operation  for  at 
least  one  year  following  certification. 
The  results  of  OSHA  monitoring  of  the 
plan  since  the  commencement  of  plan 
operations  are  contained  in  written 
evaluation  reports  which  are  prepared 
annually  and  made  available  to  the 
State  and  to  the  public.  The  results  of 
OSHA's  most  recent  post-certification 
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monitoring  during  the  period  from 
January  1, 1987  through  March  31, 1988 
are  set  forth  in  an  section  18(e) 

Evaluation  Report  of  the  Virginia  Plan, 
which  has  been  made  part  of  the  record 
of  the  present  proceedings. 

(2)  The  plan  meets  the  State's  revised 
benchmarks  for  enforcement  staffing.  In 
January  1986,  pursuant  to  the  terms  of 
the  Court  Order  and  the  1980  Report  to 
the  Court  in  AFL-CIO  v.  Marshall, 

OSHA  approved  revised  fully  effective 
benchmarks  of  38  safety  and  21  health 
compliance  officers  for  Virginia  based 
on  an  assessment  of  State-specific 
characteristics  and  historical 
experiences.  Virginia  has  allocated 
these  positions,  as  evidenced  by  the  FY 
1988  Application  for  Federal  Assistance 
in  which  the  State  has  committed  itself 
to  funding  the  State  share  of  salaries  for 
38  safety  and  21  health  compliance 
officers.  The  FY  1988  application  has 
been  made  part  of  the  record  in  the 
present  proceeding. 

(3)  Virginia  participates  and  has 
assured  its  continued  participation  in 
the  Integrated  Management  Information 
System  (IMIS)  developed  by  OSHA. 

Issues  for  Determination  in  the  18(e) 
Proceedings 

The  Virginia  plan  is  now  at  issue 
before  the  Assistant  Secretary  for 
determination  as  to  whether  the  criteria 
of  section  18(c)  of  the  Act  are  being 
applied  in  actual  operation.  29  CFR 
1902.37(a)  requires  the  Assistant 
Secretary,  as  part  of  the  final  approval 
process,  to  determine  if  the  State  has 
applied  and  implemented  all  the  specific 
criteria  and  indices  of  effectiveness  of 
§§  1902.3  and  1902.4.  The  Assistant 
Secretary  must  make  this  determination 
by  considering  the  factors  set  forth  in 
§  1902.37(b).  OSHA  believes  that  the 
results  of  its  evaluation  of  the  Virginia 
plan,  contained  in  the  section  18(e) 
Evaluation  Report,  considered  in  light  of 
these  regulatory  criteria  and  the  criteria 
in  section  18(c)  of  the  Act,  indicate  that 
the  regulatory  indices  and  criteria  are 
being  met,  and  the  Assistant  Secretary 
accordingly  has  made  an  initial 
determination  that  the  Virginia  plan  is 
eligible  for  an  affirmative  section  18(e) 
determination.  This  notice  initiates 
proceedings  by  which  OSHA  expects  to 
elicit  public  comment  on  the  issue  of 
granting  an  affirmative  section  18(e) 
determination  to  Virginia.  In  order  to 
encourage  the  submission  of  informed 
and  specific  public  comment,  a  summary 
of  current  evaluation  findings  with 
respect  to  these  criteria  is  set  forth 
below. 


(a)  Standards  and  Variances 

Section  18(c)(2)  of  the  Act  requires 
State  plans  to  provide  for  occupational 
safety  and  health  standards  which  are 
at  least  as  elective  as  Federal 
standards.  A  State  is  required  to  adopt, 
in  a  timely  manner,  all  Federal 
standards  and  amendments  or  to 
develop  and  promulgate  standards  and 
amendments  at  least  as  effective  as  the 
Federal  standards.  See  §§  1902.37(b)(3). 
1902.3(c),  1902.4  (a)  and  (b).  The  Virginia 
plan  provides  for  adoption  of  standards 
which  are  in  most  cases  identical  to 
Federal  standards.  For  OSHA  standards 
requiring  State  action  during  the  section 
18(e)  evaluation  period,  Virginia’s 
adoption  process  met  the  six-month  time 
frame  for  12  of  13  standards.  (One 
standard  took  7  months  to  adopt.) 
[Evaluation  Report,  p.  6.) 

Where  a  State  adopts  Federal 
standards,  the  State’s  interpretation  and 
application  of  such  standards  must 
ensure  consistency  with  Federal 
interpretation  and  application.  Where  a 
State  develops  and  promulgates  its  own 
standards,  interpretation  and 
application  must  ensure  coverage  at 
least  as  effective  as  comparable  Federal 
standards.  While  acknowledging  prior 
approval  of  individual  standards  by  the 
Assistant  Secretary,  this  requirement 
stresses  that  State  standards,  in  actual 
operation,  must  be  at  least  as  effective 
as  the  Federal  standards.  See 
§§  1902.37(b)(4),  1902.3(c)(1), 

1902.3(d)(1),  1903.4(a),  and  1902.4(b)(2). 
As  already  noted,  die  Virginia  plan 
provides  for  adoption  of  standards 
identical  to  Federal  standards.  Virginia 
also  adopted  standards  interpretations 
which  are  identical  to  the  Federal. 

The  State  is  required  to  take  the 
necessary  administrative  judicial  or 
legislative  action  to  correct  any 
deficiency  in  its  program  caused  by  an 
administrative  or  judicial  challenge  to 
any  State  standard,  whether  the 
standard  is  adopted  from  the  Federal 
standards  or  developed  by  the  State. 

See  §  1902.37(b)(5).  No  such  challenge  to 
State  standards  has  ever  occurred  in 
Virginia. 

When  granting  permanent  variances 
from  standards,  the  State  is  required  to 
ensure  that  the  employer  provides  as 
safe  and  healthful  working  conditions  as 
would  have  been  provided  if  the 
standard  were  in  effect.  See 
§§  1902.37(b)(6)  and  1902.4(b)(2)(iv). 
Virginia  had  four  requests  for  a 
permanent  variance  during  the  18(e) 
evaluation  period.  Two  were  closed 
owing  to  lack  of  response  from  the 
applicants,  one  application  was 
withdrawn,  and  one  was  pending. 
[Evaluation  Report,  p.  7.) 


Where  a  temporary  variance  is 
granted,  the  State  must  ensure,  among 
other  things,  that  the  employer  complies 
with  the  standard  as  soon  as  possible 
and  provides  appropriate  interim 
employee  protection.  See 
§§  1902.37(b)(7)  and  1902.4(b)(2)(iv).  The 
Virginia  temporary  variance  procedures 
require  that  any  employer  granted  a 
temporary  variance  must  have  an 
effective  program  for  coming  into 
compliance  with  the  standard  as  soon  as 
possible.  During  the  section  18(e) 
evaluation  period,  no  temporary 
variance  requests  were  received. 
[Evaluation  Report,  p.  7,J 

(b)  Enforcement 

Section  18(c)(2)  of  the  Act  requires 
State  plans  to  maintain  an  enforcement 
program  which  is  at  least  as  effective  as 
that  conducted  by  Federal  OSHA; 
section  18(c)(3)  requires  the  State  plan 
to  provide  for  right  of  entry  and 
inspection  of  all  work  places  at  least  as 
effective  as  that  in  section  8  of  the  Act. 

The  State  inspection  program  must 
provide  that  sufficient  resources  be 
directed  to  designated  target  industries 
while  providing  adequate  protection  to 
all  other  workplaces  covered  under  the 
plan.  See  §§  1902.37(b)(8).  1902.3(d)(1). 
and  1902.4(c).  Data  contained  in  the 
section  18(e)  Evaluation  Report 
indicates  that  96.2%  of  State 
programmed  safety  inspections  and 
100%  of  programmed  health  inspections 
were  conducted  in  high  hazard 
industries.  [Evaluation  Report,  p.  12.) 

In  cases  of  refusal  of  entry,  the  State 
must  exercise  its  authority,  through 
appropriate  means,  to  enforce  the  right 
of  entry  and  inspection.  See 
§§  1902.37(b)(9).  1902.3  (e)  and  (f).  and 
1902.4(c)(2)  (i)  and  (ix).  Title  40.1  of  the 
Code  of  Virginia  allows  the 
Commissioner  to  seek  a  warrant  to 
permit  entry  into  such  establishment 
that  has  refused  entry  for  the  purpose  of 
inspection  or  investigation.  Virginia  had 
18  denials  of  entry  during  this 
evaluation  period,  was  successful  in 
obtaining  entry  in  14  instances.  Once 
case  was  referred  to  Federal  OSHA 
during  the  9-month  period  of  concurrent 
Federal  jurisdiction,  and  in  3  instances 
the  short-term  construction  jobs  were 
completed  before  entry  could  be 
obtained.  [Evaluation  Report,  pp.  15-16.) 

Inspections  must  be  conducted  in  a 
competent  manner  following  approved 
enforcement  procedures  which  include 
the  requirement  that  inspectors  acquire 
information  adequate  to  support  any 
citation  issued.  See  §  1902.37(b)(10), 
1902.3(d)(1),  and  1902.4(c)(2).  Procedures 
for  the  Virginia  Occupational  safety  and 
health  compliance  program  are  set  out 
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in  the  Virginia  Field  Operations  Manual, 
which  is  patterned  after  the  Federal 
manual,  and  thus  follows  inspection 
procedures,  including  documentation 
procedures,  which  are  similar  to 
Federal.  The  Evaluation  Report  notes 
overall  adherence  by  Virginia  to  these 
procedures. 

Virginia  cited  an  average  of  3.6 
violations  per  programmed  safety 
inspection  with  citations  and  4.5 
violations  per  programmed  health 
inspection  with  citations,  and  17.8%  of 
safety  violations  and  8.6%  of  health 
violations  were  cited  as  serious.  The 
percentage  of  serious  safety  and  health 
violations  were  lower  than  the 
comparable  Federal  statistics  and  were 
attributed  to  instances  of  incorrect 
hazard  classification  and  identification 
by  compliance  officers.  The  State 
provided  compliance  officers  with 
supplemental  training  to  ensure  the 
proper  classification  of  violations  of 
certain  specific  standards.  [Evaluation 
Report,  p.  17.] 

State  plans  must  include  a  prohibition 
on  advance  notice,  and  exceptions  must 
be  no  broader  than  those  allowed  by 
Federal  OSH  A  procedure.  See 
§  1902.3(f).  Virginia  adopted  approved 
procedures  for  advance  notice  similar  to 
the  Federal  procedures.  There  were  13 
instances  of  advance  notice.  In  all  13 
instances,  advance  notice  was  properly 
given  in  accord  with  procedures  as 
required  for  the  effective  conduct  of 
inspections.  [Evaluation  Report,  p.  16.) 

State  plans  must  provide  for 
inspections  in  response  to  employee 
complaints,  and  must  provide  an 
opportunity  for  employee  participation 
in  State  inspections.  See  §  1902.4(c](i) 
through  (iii).  Virginia  has  procediu'es 
similar  to  Federal  OSHA  for  processing 
and  responding  to  compliants.  The  data 
indicates  that  during  the  evaluation 
period  the  State  responded  to  56.6%  of 
safety  complaints  and  56.4%  of  health 
complaints  with  an  inspection.  The 
State’s  relatively  high  percentage  of 
health  complaints  responded  to  with 
inspections  as  compared  to  the  Federal 
experience  is  attributed  to  the  State's 
policy  of  investigating  all  complaints 
(both  formal  and  non-formal]  alleging 
potential  asbestos  exposure.  [Evaluation 
Report,  pp.  13-14.)  During  the  current 
evaluation  period,  97.6%  of  all  State 
inspections  included  either  an  employee 
representative  on  the  walkaround  or 
interviews  with  employees. 

State  plans  must  also  provide 
protection  for  employees  against 
discrimination  similar  to  that  found  in 
section  11(c)  of  the  Federal  Act.  See 
§  1902.4(c)(2)(v).  Title  40.1  of  the  Code  of 
Virginia  and  State  regulations  provide 
for  discriminat'on  protection  equivalent 


to  that  provided  by  Federal  OSHA.  A 
total  of  25  complaints  alleging 
discrimination  were  investigated  during 
the  evaluation  period,  4  of  which  were 
determined  to  be  meritorious.  All  4  had 
been  settled  or  litigated  by  the  end  of 
the  period.  [Evaluation  Report,  pp.  19- 
20.) 

'The  State  is  required  to  issue,  in  a 
timely  manner,  citations,  proposed 
penalties,  and  notices  of  failime  to  abate. 
See  §§  1902.37(b)(ll),  1902.3(d),  and 
1902.4(c](2]  (x)  and  (xil.  The  State’s 
lapse  time  from  last  day  of  inspection  to 
issuance  of  citation  averaged  28.8  days 
for  safety  and  48.3  days  for  health. 

The  State  must  propose  penalties  in 
manner  that  is  at  least  as  effective  as 
the  penalties  under  the  Federal  program, 
which  includes  first  instance  violation 
penalties  and  consideration  of 
comparable  factors  required  in  the 
Federal  program.  See  §  §  1902.37(b](12), 
1902.3(d],  and  1902.4(c]  (x)  and  (xi). 
Virginia’s  procedures  for  penalty 
calculation  are  the  same  as  the  Federal 
procedures  with  the  exception  that  the 
State  has  not  adopted  the  Federal 
procedure  of  citing  willful  violations 
with  instance-by-instance  penalties.  The 
section  18(e]  Evaluation  Report  noted 
that  Virginia  proposes  appropriate 
penalties.  The  average  penalty  for 
serious  safety  violations  was  $325.50 
and  the  average  serious  health  penalty 
was  $447.  [Evaluation  Report,  pp.  18-19.) 

The  State  must  ensure  abatement  of 
hazards  cited  including  issuance  of 
notices  of  failure  to  abate  and 
appropriate  penalties.  See 
§§  1902.37(b)(13),  1902.3(d),  and  1902.4(c) 
(vii)  and  (xi).  Follow-up  inspections 
accounted  for  .9%  of  Virginia’s  total 
safety  inspections  and  3.7%  of  its  health 
inspections,  with  17.2%  of  the  safety 
follow-up  inspections  and  28.6%  of  the 
health  follow-ups  resulting  in  failure-to- 
abate  notifications.  Virginia’s  abatement 
periods  for  serious  violations  averaged 
7.9  days  for  safety  and  28.3  days  for 
health.  [Evaluation  Report,  p.  18.) 

Whenever  appropriate,  the  State  must 
seek  administrative  and  judicial  review 
of  adverse  adjudications.  Additionally, 
the  State  must  take  necessary  and 
appropriate  action  to  correct  any 
deficiencies  in  its  program  which  may 
be  caused  by  an  adverse  administrative 
or  judicial  determination.  See 
§§1902.37(b)(14)  and  1902.3  (d)  and  (g). 
As  noted  above,  a  1985  decision  by  the 
Virginia  Supreme  Court  had  creat^  a 
situation  whereby  the  State’s  ability  to 
obtain  search  warrants  when  denied 
entry  on  general  schedule  inspections 
was  severely  compromised.  The  State 
plan  officials  recognized  the  difficulty 
and  successfully  sought  corrective 
legislative  amendments  from  the  1987 


session  of  the  Virginia  General 
Assembly.  Those  amendments  became 
effective  on  )uly  1, 1987.  The  Virginia 
section  18(e)  Evaluation  Report  noted  no 
other  instances  of  adverse 
adjudications.  [Evaluation  Report,  pp.  4 
and  19-20.) 

(c)  Staffing  and  Resources 

The  State  is  required  to  have  a 
sufficient  number  of  adequately  trained 
and  competent  personnel  to  discharge 
its  responsibilities  under  the  plan.  See 
section  18(c)(4]  of  the  Act;  29  CFR 
1902.37(b)(1),  1902.3(d)  and  1902.3(h).  A 
State  must  also  direct  adequate 
resources  to  administration  and 
enforcement  of  the  plan.  See  section 
18(c)(5)  of  the  Act  and  §  1902.3(i).  As 
discussed  above,  the  Virginia  plan 
provides  for  38  safety  compliance 
officers  and  21  industrial  hygienists  as 
set  forth  in  the  Virginia  FY  1988  grant. 
This  staffing  level  meets  the  approved, 
revised  “fully  effective”  benchmarks  for 
Virginia  for  health  and  safety  staffing, 
as  discussed  elsewhere  in  this  notice. 

Virginia  provides  its  safety  and  health 
personnel  with  formal  training  based  on 
the  needs  of  the  staff  and  availability  of 
funds.  The  OSHA  Training  Institute  is 
utilized  for  staff  training,  and  the  State 
conducts  semi-annual  conferences  to 
train  personnel  in  new  and  updated 
policy  and  technical  changes.  In  1987, 
safety  compliance  officers  received 
6,278  hoiu^  and  industrial  hygienists 
received  6.431  hours  of  formal  training. 
[Evaluation  Report,  pp.  9-10.) 

(d)  Other  Requirements 

States  which  have  approved  plans 
must  maintain  a  safety  and  health 
program  for  State  and  local  employees 
which  must  be  as  effective  as  the  State’s 
plan  for  the  private  sector.  See 
§  1902.3(j).  The  Virginia  plan  provides  a 
program  in  the  public  sector  which  is 
comparable  to  that  in  the  private  sector, 
except  that  no  penalties  are  proposed. 
Injury  and  illness  rates  are  higher  in  the 
public  sector  than  in  the  private  (all  case 
rate — 9.4;  lost  workday  case  rate — 4.5). 
The  State  and  local  government  lost 
workday  case  rate  decreased  slightly 
from  1985  to  1986  (4.6  to  4.5)  while  the 
private  sector  rate  showed  a  slight 
increase  (from  3.4  to  3.5). 

As  a  factor  of  its  section  18(e) 
determination,  OSHA  must  consider 
whether  the  Bureau  of  Labor  Statistics’ 
annual  occupational  safety  and  health 
survey  and  other  available  Federal  and 
State  measurements  of  program  impact 
on  worker  safety  and  health  indicate 
that  trends  in  worker  safety  and  health 
injury  and  illness  rates  under  the  State 
program  compare  favorably  with  those 
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under  the  Federal  program.  See 
§  1902.37(b)(15).  The  1985  and  1986 
Bureau  of  Labor  Statistics  injury  and 
illness  rates  for  Virginia  (private  sector 
ail  case  rate  for  1985  was  7.3  and  for 
1986  was  7.6;  lost  workday  case  rate  for 
1985  was  3.4  and  for  1986  was  3.5]  were 
comparable  to  rates  in  States  where 
Federal  OSHA  provides  enforcement 
coverage.  In  1986,  the  all  case  incidence 
rates  and  the  lost  workday  case  rates 
for  private  sector,  manufacturing  and 
construction  experienced  a  mix  of 
increases  and  decreases  in  Virginia,  the 
rates  of  increase  were  within  the 
acceptable  range  established  under 
OSHA’s  State  Plan  Activities  Measures. 
In  addition,  only  one  of  the  five  most 
hazardous  industries  in  Virginia  showed 
an  increase  from  1985  to  1986  in  its  lost 
workday  case  rate  (SIC  42,  Lumber  and 
Wood  Products,  except  Furniture),  and 
that  rate  (8.9)  was  the  same  as  the  1986 
Federal  rate  for  that  particular  industry. 

State  plans  must  assure  that 
employers  in  the  State  submit  reports  to 
the  Secretary  in  the  same  manner  as  if 
the  plan  were  not  in  effect.  See  section 
18(c)(7)  of  the  Act:  29  CFR  1902.3(k).  The 
plan  must  also  provide  assurance  that 
the  designated  agency  will  make  such 
reports  to  the  Secretary  in  such  form 
and  containing  such  information  as  he 
may  from  time  to  time  require.  Section 
18(c)(8)  of  the  Act;  29  CFR  1902.4(1). 
Virginia  employer  recordkeeping 
requirements  are  identical  to  those  of 
Federal  OSHA,  and  the  State 
participates  in  the  BLS  Annual  Survey  of 
Occupational  Illness  and  Injuries.  As 
noted  above,  the  State  participates  and 
has  assured  its  continuing  participation 
with  OSHA  in  the  Integrated 
Management  Information  System  (IMIS) 
as  a  means  of  providing  reports  on  its 
activities  to  OSHA. 

Section  1092.4(c](2)(xiii)  requires 
States  to  undertake  programs  to 
encourage  voluntary  compliance  by 
employers  by  such  means  as  conducting 
training  and  consultation  with 
employers  and  employees.  Training 
programs  for  both  the  State’s  staff  and 
the  public  sector  have  been  established 
and  are  ongoing.  In  the  public  sector,  199 
employers  and  supervisors  and  5,789 
employees  participated  in  149  training 
sessions  in  1987.  In  the  private  sector, 
192  employers  and  supervisors  and  3,864 
employees  participated  in  280  training 
sessions.  [Evaluation  Report,  p.  10.)  In 
addition,  on-site  consultation  services 
are  provided  in  the  public  sector.  (The 
State’s  on-site  consultation  program  for 
the  private  sector  is  conducted  apart 
from  the  State  plan  under  an  agreement 
with  OSHA  under  section  7(c)(1)  of  the 
OSH  Act.) 


Effect  of  §  18(e)  Determination 

If  the  Assistant  Secretary,  after 
completion  of  the  proceedings  described 
in  this  notice,  determines  that  the 
statutory  and  regulatory  criteria  for 
State  plans  are  being  applied  in  actual 
operations,  final  approval  will  be 
granted  and  Federal  standards  and 
enforcement  authority  will  cease  to  be 
in  effect  with  respect  to  issues  covered 
by  the  Virginia  plan,  as  provided  by 
Section  18(e]  of  the  Act  and  29  CFR 
1902.42(c).  Virginia  has  excluded  from 
its  plan:  Safety  and  health  coverage  in 
private  sector  maritime  activities 
(enforcement  of  occupational  safety  and 
health  standards  comparable  to  29  CFR 
Parts  1915,  shipyard  employment;  1917, 
marine  terminals;  1918,  longshoring;  and 
1919,  gear  certification,  as  well  as 
provisions  of  general  industry  standards 
(29  CFR  Part  1910)  appropriate  to 
hazards  found  in  these  employments).  In 
addition,  Virginia  does  not  cover 
employment  on  military  facilities.  Thus, 
Federal  coverage  of  private  sector 
maritime  employment  and  military 
facilities  would  be  unaffected  by  an 
affirmative  section  18(e)  determination. 

In  the  event  an  afRimative  section 
18(e)  determination  is  made  by  the 
Assistant  Secretary  following  the 
proceedings  described  in  the  present 
notice,  a  notice  will  be  published  in  the 
Federal  Register  in  accordance  with  29 
CFR  1902.43;  the  notice  will  specify  the 
issues  as  to  which  Federal  authority  is 
withdrawn,  will  state  that  Federal 
authority  with  respect  to  enforcement 
under  section  5(a)(1)  of  the  Act  and 
discrimination  complaints  under  section 
11  (c)  of  the  Act  remains  in  effect,  and 
will  state  that  if  continuing  evaluations 
show  that  the  State  has  failed  to 
maintain  a  compliance  staff  which 
meets  the  revised  fully  effective 
benchmarks,  or  has  failed  to  maintain  a 
program  which  is  at  least  as  effective  as 
the  Federal,  or  that  the  State  has  failed 
to  submit  program  change  supplements 
as  required  by  29  CFR  Part  1953,  the 
Assistant  Secretary  may  revoke  final 
approval  and  reinstate  Federal 
enforcement  authority  or,  if  the 
circumstances  warrant,  initiate  action  to 
withdraw  approval  of  the  State  plan.  At 
the  same  time.  Subpart  C  of  29  CFR  Part 
1952,  which  codifies  OSHA  decisions 
regarding  approval  of  the  Virginia  plan, 
would  be  amended  to  reflect  the  section 
18(e)  determination  if  an  affirmative 
determination  is  made. 

Documents  of  Record 
All  information  and  data  presently 
available  to  OSHA  relating  to  the 
Virginia  section  18(e)  proceeding  have 
been  made  a  part  of  the  record  in  this 
proceeding  and  placed  in  the  OSHA 


Docket  Office.  The  contents  of  the 
record  are  available  for  inspection  and 
copying  at  the  following  locations: 

Docket  Office.  Room  N-2439  Rear. 

Docket  No.  T-023 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW„ 
Washington,  DC  20210. 

Regional  Administrator — Region  111,  U.S. 
Department  of  Labor-OSHA, 

Gateway  Building,  Suite  21000,  3535 
Market  Street  Philadelphia, 
Pennsylvania  19104. 

Virginia  Department  of  Labor  and 
Industry,  205  North  Fourth  Street, 
Richmond,  Virginia  23241-0064. 

To  date,  the  record  on  final  approval 
determination  includes  copies  of  all 
Federal  Register  documents  regarding 
the  plan,  including  notices  of  plan 
submission,  initial  Federal  approval, 
certification  of  completion  of 
developmental  steps,  codification  of  the 
State’s  operational  status  agreement, 
and  other  plan  supplements.  The  record 
also  includes  the  State  plan  document, 
which  includes  a  plan  narrative,  the 
State  legislation,  regulations  and 
procedures,  an  organizational  chart  for 
State  staffing;  the  State’s  FY 1988 
Federal  grant;  and  the  January  1, 1987 
through  March  31, 1988 18(e)  Evaluation 
Report  and  all  previous,  post¬ 
certification  reports. 

Public  Participation 

Request  for  Public  Comment  and 
Opportunity  to  Request  Hearing 

The  Assistant  Secretary  is  directed 
under  §  1902.41  to  make  a  decision 
whether  an  affirmative  section  18(e) 
determination  is  warranted  or  not.  As 
part  of  the  Assistant  Secretary’s 
decision-making  process,  consideration 
must  be  given  to  the  application  and 
implementation  by  Virginia  of  the 
requirements  of  section  18(c)  of  the  Act 
and  all  specified  criteria  and  indices  of 
effectiveness  as  presented  in  29  CFR 
1902.3  and  1902.4.  These  criteria  and 
indices  must  be  considered  in  light  of 
the  15  factors  in  29  CFR  1902.37(b)  (1) 
through  (15).  However,  this  action  will 
be  taken  only  after  all  the  information 
contained  in  the  record,  including 
OSHA’s  evaluation  of  the  actual 
operations  of  the  State  plan,  and 
information  presented  in  written 
submissions  and  during  an  informal 
public  hearing,  if  held,  is  reviewed  and 
analyzed.  OSHA  is  soliciting  public 
participation  in  this  process  so  as  to 
assure  that  all  relevant  information, 
views,  data  and  arguments  related  to 
the  indices,  criteria  and  factors 
presented  in  29  CFR  Part  1902,  as  they 
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apply  to  Virginia  State  plan,  are 
available  to  the  Assistant  Secretary 
during  this  administrative  proceeding. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  with  respect  to  this  proposed 
section  18(e]  determination.  These 
comments  must  be  received  on  or  before 
(35  days)  and  submitted  in 
quadruplicate  to  the  Docket  Officer, 
Docket  No.  T-023,  Room  N-2439  Rear, 

U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210.  Written  submissions  must 
clearly  identify  the  issues  which  are 
addressed  and  the  positions  taken  with 
respect  to  each  issue.  The  State  of 
Virginia  will  be  afforded  the  opportunity 
to  respond  to  each  submission. 

Pursuant  to  29  CFR  1902.39(f), 
interested  persons  may  request  an 
informal  hearing  concerning  the 
proposed  section  18(e)  determination. 
Such  requests  also  must  be  received  on 
or  before  (35  days)  and  should  be 
submitted  in  quadruplicate  to  the  Docket 
Officer,  Docket  T-023,  at  the  address 
noted  above.  Such  requests  must  present 
particularized  written  objections  to  the 
proposed  section  18(e)  determination. 

The  Assistant  Secretary  will  decide 
within  30  days  of  the  last  day  for  filing 
written  views  or  comments  and  requests 
for  a  hearing  whether  the  objections 
raised  are  substantial  and,  if  so,  will 
publish  notice  of  the  time  and  place  of 
the  scheduled  hearing. 

The  Assistant  Secretary  will,  within  a 
reasonable  time  after  the  close  of  the 
comment  period  or  after  the  certification 
of  the  record  if  a  hearing  is  held,  publish 
his  decisions  in  the  Federal  Register.  All 
written  and  oral  submissions,  as  well  as 
other  information  gathered  by  OSHA, 
will  be  considered  in  any  action  taken. 
The  record  of  this  proceeding,  including 
written  comments  and  requests  for 
hearing  and  all  materials  submitted  in 
response  to  this  notice  and  at  any 
subsequent  hearing,  will  be  available  for 
inspection  and  copying  in  the  Docket 
Office,  Room  N-?'t39  Rear,  at  the 
previously  mentioned  address,  between 
the  hours  of  8;15  a.m.  and  4:45  p.m. 

Regulatory  Flexibility  Act 

OSHA  certifies  pursuant  to  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601  et  seq.)  that  this 
determination  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Final  approval 
would  not  place  small  employers  in 
Virginia  under  any  new  or  different 
requirements,  nor  would  any  additional 
burden  be  placed  upon  the  State 
government  beyond  the  responsibilities 
already  assumed  as  part  of  the 
approved  plan. 


List  of  Subjects  in  29  CFR  Part  1952 
Intergovernmental  relations.  Law 
enforcement.  Occupational  safety  and 
health,  Occupational  Safety  and  Health 
Administration. 

(Sec.  18,  84  Stat.  1608  (29  U.S.C.  667);  29 
CFR  Part  1902,  Secretary  of  Labor’s  Order  No. 
9-83  (43  FR  35736)). 

Signed  at  Washington,  DC,  this  30th  day  of 
August,  1988. 

)ohn  A.  Pendergrass, 

Assistant  Secretary  of  Labor. 

(FR  Doc.  88-19972  Filed  9-1-88;  8:45  am] 
BIUJNG  CODE  4S10-2S-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  925 

Missouri  Permanent  Regulatory 
Program;  Public  Comment  Period  and 
Opportunity  for  Public  Hearing  on 
Proposed  Amendments 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSMRE), 
Interior. 

ACTION:  Proposed  rule. 

summary:  OSMRE  is  announcing  the 
receipt  of  proposed  amendments  to  the 
Missouri  permanent  regulatory  program 
(hereinafter  referred  to  as  the  Missouri 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  Regulation  changes  in  the 
area  of  blaster  certification  are  in 
response  to  a  required  program 
amendment  placed  on  the  Missouri 
program  at  30  CFR  925.16(i).  Regulation 
changes  related  to  prime  farmland  and 
definitions  are  in  response  to  a 
December  4, 1987,  issue  letter  from 
OSMRE  to  the  Missouri  program 
concerning  inadequacies  of  an 
amendment  submitted  to  OSMRE  for 
approval  on  June  22, 1987.  These 
changes  are  being  made  so  that  the 
State’s  laws  and  regulations  will  be 
consistent  with  SMCRA  and  the  Federal 
regulations. 

Regulations  changes  related  to  use  of 
explosives,  surface  mining  permit 
applications,  and  review,  public 
participation,  and  approval  of  permit 
applications  are  being  proposed  at  the 
State’s  own  initiative  to  improve  its 
proOTam. 

l^is  notice  sets  forth  the  times  and 
locations  that  the  Missouri  program  and 
proposed  amendments  to  that  program 
are  available  for  public  inspection,  the 
comment  period  during  which  interested 
persons  may  submit  written  comments 
on  the  proposed  amendments,  and 


procedures  that  will  be  followed 
regarding  the  public  hearing,  if  one  is 
requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4:00  p.m.  October 
3, 1988.  If  requested,  a  public  hearing  on 
the  proposed  amendments  will  be  held 
on  September  27, 1988.  Requests  to 
present  oral  testimony  at  the  hearing 
must  be  received  on  or  before  4:00  p.m., 
on  September  19, 1988. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Mr. 
William  J.  Kovacic  at  the  address  listed 
below.  Copies  of  the  Missouri  program, 
the  proposed  amendment,  and  all 
written  comments  received  in  response 
to  this  notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays.  Each 
requester  may  receive,  free  of  charge, 
one  copy  of  the  proposed  amendments 
by  contracting  OSMRE’s  Kansas  City 
Field  Office. 

Mr.  William  J.  Kovacic,  Kansas  City 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1103 
Grand  Avenue,  Room  502,  Kansas 
City,  Missouri  64106,  Telephone:  (816) 
374-6405 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Administrative 
Record  Office,  Room  5215, 1100  L 
Street,  NW,  Washington,  DC  20240, 
Telephone:  (202)  343-5492 
Missouri  Department  of  Natural 
Resources,  Land  Reclamation 
Program,  205  Jefferson  Street,  P.O.  Box 
176,  Jefferson  City,  Missoiui  65102, 
Telephone:  (314)  751-4041 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  J.  Kovacic,  Director,  Kansas 
City  Field  Office  at  the  address  listed  in 
“ADDRESSES.”  Telepone:  (816)  374-6405. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Secretary  of  the  Interior  approved 
the  Missouri  program  on  November  21. 
1980.  Information  regarding  the  general 
background  of  the  Missouri  program, 
including  the  Secretary’s  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Missouri  program  can  be 
found  in  the  November  21, 1980,  Federal 
Register  (45  FR  77017).  Subsequent 
actions  taken  with  regard  to  the  program 
and  amendments  can  be  found  at  30 
CFR  925.15  and  925.16. 

II.  Proposed  Amendments 

On  August  3, 1988,  (Administrative 
Record  No.  MO-392)  Missouri  submitted 
proposed  amendments  to  its  permanent 
regulatory  program  under  SMCRA. 
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Missouri  submitted  proposed  regulations 
in  response  to  a  required  program 
amendment  placed  on  the  Missouri 
program  at  30  CFR  925.16(i)  concerning 
the  State's  program  for  training, 
examination,  and  certification  of 
blasters.  The  amendment  contains 
revisions  that  rescind  and  replace  those 
regulations  within  the  Missouri  Code  of 
State  Regulations  (CSR)  at  10  CSR  40- 
3.160  Training,  Examination,  and 
Certification  of  Blasters. 

Missouri  submitted  proposed 
regulations  regarding  prime  farmland 
and  definitions  in  response  to  a 
December  4, 1987  issue  letter  from 
OSMRE  to  the  Missouri  program 
concerning  the  adequacies  of  an 
amendment  submitted  to  OSMRE  for 
approval  on  June  22, 1987.  The 
amendment  contains  revisions  that 
modify  Missouri's  regulations  at  10  CSR 
40-4.030  (4)  and  (7)  Operations  on  Prime 
Farmland  and  10  CSR  40-8.010(1) 
Definitions. 

At  Missouri's  own  initiative,  the  State 
revises  its  regulations  at  10  CSR  40- 
3.050  (1),  (2),  (3),  and  (5)  Requirements 
for  the  Use  of  Explosives  Underground 
Operations;  10  CSR  40-3.210  (1),  (2),  (3), 
and  (5)  Requirements  for  the  Use  of 
Explosives;  10  CSR  40-6.040(12)  Surface 
Mining  Permit  Applications — Minimum 
Requirements  for  Information  on 
Environmental  Resources;  and  10  CSR 
40-6.070(8)  Review,  Public  Participation, 
and  Approval  of  Permit  Applications 
and  Permit  Terms  and  Conditions. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h)(10),  OSMRE  is  now 
seeking  comment  on  whether  the 
amendments  proposed  by  Missouri 
satisfy  the  applicable  program  approval 
criteria  of  30  CFR  732.15.  If  the 
amendments  are  deemed  adequate,  they 
will  become  part  of  the  Missouri 
program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issue  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  the  commenter's 
recommendations.  Comments  received 
after  the  time  indicated  under  “dates” 
or  at  locations  other  than  the  Kansas 
City  Field  Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the  person 
listed  under  “FOR  further  information 
CONTACT"  by  4:00  p.m.  September  19, 
1988,  If  no  one  requests  an  opportunity 


to  comment  at  a  public  hearing,  the 
hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it  will 
greatly  assist  the  transcriber. 

Submission  of  written  statements  in 
advance  of  the  hearing  will  allow 
OSMRE  officials  to  prepare  adequate 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  having  been 
heard.  Persons  in  the  audience  who 
have  not  been  scheduled  to  comment, 
and  who  wish  to  do  so,  will  be  heard 
following  those  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
comment  and  persons  present  in  the 
audience  who  wish  to  comment  have 
been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing  to 
meet  with  OSMRE  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  OSMRE  office 
listed  under  “addresses”  by  contacting 
the  person  listed  under  “FOR  FURTHER 
INFORMATION  CONTACT.”  All  SUch 
meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
“addresses.”  a  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

List  of  Subjects  in  30  CFR  Part  925 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Date:  August  19, 1988. 

Raymond  L.  Lowrie, 

Assistant  Director,  Western  Field  Operations. 
[FR  Doc.  88-20076  Filed  9-1-88:  8:45  am) 
BILLING  CODE  4310-05-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 
ICGD  11-88-101 

Proposed  Drawbridge  Operation 
Regulations;  Petaluma  River, 
Petaluma,  CA 

agency:  Coast  Guard,  DOT. 
action:  Proposed  rule. 

summary:  At  the  request  of  City  of 
Petaluma,  the  Coast  Guard  is 
considering  a  change  to  regulations  for 
the  “D”  Street  Bridge,  across  the 
Petaluma  River,  mile  13.7,  at  Petaluma, 


California,  by  requiring  that  four  hours 
advance  notice  of  opening  be  given  from 
6  a.m.  to  6  p.m.  and  24  hours  advance 
notice  be  given  from  6  p.m.  to  8  a.m.  The 
bridge  currently  opens  upon  four  hour 
advance  notice  at  all  times.  This 
proposal  is  being  made  because  the 
percentage  of  nighttime  opening  is 
decreasing  and  the  City  is  seeking  to 
reduce  operating  costs.  This  action 
should  still  provide  for  the  reasonable 
needs  of  navigation. 

date:  Comments  must  be  received  on  or 
before  October  17, 1988. 
addresses:  Comments  should  be 
mailed  to  Commander  (oan-br).  Eleventh 
Coast  Guard  District,  Bldg  10  Room  214, 
Coast  Guard  Island,  Alameda,  CA 
94501-5100.  The  comments  and  other 
materials  referenced  in  this  notice  will 
be  available  for  inspection  and  copying 
at  the  same  address.  Normal  office 
hours  are  between  7:00  a.m.  and  3:30 
p.m.,  Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand- 
delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharol  Taylor,  Bridge  Administrator, 
Eleventh  Coast  Guard  District  at  (415) 
437-3514. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 

The  Commander,  Eleventh  Coast 
Guard  District,  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  Information 

The  drafters  of  this  notice  are  Sharol 
E.  Taylor,  project  officer,  and  Lieutenant 
Commander  J.  J.  Jaskot,  project  attorney. 
Eleventh  Coast  Guard  District  Legal 
Office. 

Discussion  of  Regulation 

The  “D”  Street  Bridge  is  a  single-leaf 
bascule,  two  lane,  highway  bridge 
constructed  in  1933.  It  provides  vertical 
clearance  of  13  feet  above  Mean  Lower 
Low  Water  (MLLW)  (5  feet  above  Mean 
High  Water  (MHW))  and  horizontal 
clearance  of  65  feet  between  fenders. 
The  waterway  upsteam  of  the  bridge  is 
a  turning  basin  used  for  mooring 
commercial  fishing  vessels  and 
recreational  boats.  The  City  of  Petaluma 
has  requested  a  change  to  the  existing 
regulation  for  the  bridge  to  require 
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greater  advance  notice  for  nighttime 
openings,  so  that  they  will  not  have  to 
pay  operators  to  remain  on  call  except 
when  openings  are  needed.  The  current 
nighttime  openings  account  for  8%  of  all 
bridge  openings.  Tlie  percentage  of 
openings  is  decreasing.  In  1986, 14%  of 
openings  were  at  night.  The  Coast 
Guard  believes  that  this  regulation  may 
provide  for  the  reasonable  needs  of 
navigation. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Exective  Order  12291  on  Federal 
Regulation  and  non-significant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979). 

While  the  proposal  may  have  some 
economic  impact  on  commercial 
waterway  users,  the  impact  is  expected 
to  be  minimal.  Therefore,  a  full 
regulatory  evaluation  is  considered 
unnecessary  at  this  time.  However, 
before  any  final  regulations  are  issued, 
the  economic  impact  will  be  re¬ 
evaluated  based  upon  comments 
received.  Anyone  who  believes  their 
business  will  suffer  as  a  result  of  this 
proposal  is  requested  to  document  the 
problem  in  their  comments. 

Since  the  economic  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that,  if  adopted,  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

last  of  Subjects  in  33  CFR  Part  117 
Bridges. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46  and  33 
CFR  1.05-l{g). 

2.  Section  117.187  (b)  is  revised  to  read 
as  follows: 

§  1 17.187  Petaluma  River. 

*  *  «  *  « 

(b)  The  draw  of  the  Petaluma  highway 
bridge  at  “D”  Street,  mile  13.7  at 
Petaluma,  shall  open  on  signal  if  at  least 
four  hours  notice  is  given  for  openings 
from  6  a.m.  to  6  p.m.,  and  if  at  least  24 
hours  notice  is  given  for  openings  from  6 
p.m.  and  6  a.m.  The  draw  shall  open  as 
soon  as  possible  for  vessels,  including 


commercial  vessels,  engaged  in  rescue 
or  emergency  salvage  operations. 

Dated:  August  25, 1988. 

).  W.  Kime, 

Rear  Admiral  U.S.  Coast  Guard  Commander, 
Eleventh  Coast  Guard  District. 

[FR  Doc.  88-19962  Filed  9-1-88:  8:45  am) 
BILUNO  CODE  4910-14-M 


33  CFR  Part  117 
ICGD7-88-271 

Drawbridge  Operation  Regulations; 

Gulf  Intracoastal  Waterway,  FL 

agency:  Coast  Guard,  DOT. 
action:  Proposed  rule. 

summary:  The  Florida  Department  of 
Transportation,  Sarasota  County,  and 
the  Venice  Area  Chamber  of  Commerce 
have  requested  the  Coast  Guard  to 
consider  adding  regulations  governing 
the  Hatchett  Creek  (SR  45/US-41), 

Venice  Avenue,  and  South  Venice  (SR 
45/US-41)  drawbridges,  mile  56.9, 56.6, 
and  54.9  respectively,  at  Venice,  Florida 
by  permitting  the  number  of  openings  to 
be  limited  during  certain  periods.  This 
proposal  is  being  made  because  an 
increase  in  highway  traffic  has  occurred 
on  weekdays  and  bridge  openings 
intensify  traffic  congestion.  This  action 
should  accommodate  the  needs  of 
vehicular  traffic  and  still  provide  for  the 
reasonable  needs  of  navigation. 
date:  Comments  must  be  received  on  or 
before  October  17, 1988. 
addresses:  Comments  should  be 
mailed  to  Commander  (oan).  Seventh 
Coast  Guard  District,  909  SE.  1st 
Avenue,  Miami,  Florida  33131-3050.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  on 
the  4th  Floor,  Brickell  Plaza  Federal 
Building,  909  SE  1st  Ave,  Miami,  Florida. 
Office  hours  are  between  7:30  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
holidays.  Comments  also  may  be  hand- 
delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Gerald  Fleming 
at  (305)  536-4103. 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  comments, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses  identify  the  bridge(s],  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowled^ent  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 


The  Commander,  Seventh  Coast 
Guard  District  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  proposal. 
The  proposed  regulations  may  be 
changed  in  light  of  comments  received. 

Drafting  Information 

The  drafters  of  this  notice  are 
Lieutenant  Commander  Gerald  Fleming, 
project  officer,  and  Lieutenant 
Commander  S.T.  Fuger,  Jr.,  project 
attorney. 

Discussion  of  Proposed  Regulations 

The  Hatchett  Creek,  Venice  Avenue, 
and  South  Venice  (SR  45/US-41) 
drawbridges  cross  the  Gulf  Intracoastal 
Waterway  at  Venice,  Florida.  Existing 
regulation  of  the  Hatchett  Creek 
drawbridge  requires  that  the  draw  open 
on  signal,  except  that,  from  7  a.m.  to  6 
p.m.,  Monday  through  Friday  except 
Federal  holidays,  the  draw  need  open 
only  on  the  hour,  20  minutes  after  the 
hour,  and  40  minutes  after  the  hour.  On 
Saturdays,  Sundays,  and  Federal 
holidays  from  7:30  a.m.  to  6  p.m.,  the 
draw  need  open  only  on  the  hour, 
quarter-hour,  half  hour,  and  three- 
quarter  hour.  The  Venice  Avenue 
drawbridge  regulations  require  that  the 
draw  open  on  signal,  except  that,  fi’om  7 
a.m.  to  8  p.m.,  Monday  through  Friday 
except  Federal  holidays,  the  draw  need 
open  only  at  10  minutes  after  the  hour, 

30  minutes  after  the  hour,  and  50 
minutes  after  the  hour.  The  South 
Venice  drawbridge  opens  on  signal.  The 
Florida  Department  of  Transportation, 
Sarasota  County,  and  the  Venice  Area 
Chamber  of  Commerce  have  proposed 
that  the  Hatchett  Creek,  Venice  Avenue, 
and  South  Venice  drawbridges  need  not 
open  on  weekdays  between  the  hour  of 
4:30  p.m.  and  5:30  p.m.  It  is  also 
proposed  to  open  the  South  Venice 
drawbridge  on  the  hour  and  half  hour 
between  7:00  a.m.  and  7:00  p.m.,  on 
weekdays,  January  through  December. 
The  proposed  rule  would  not 
substantially  change  the  existing  timed 
regulations  in  effect  on  the  Hatchett 
Creek  and  Venice  Avenue  drawbridges 
but  would  merely  establish  a  closed 
period  of  one  hour  between  4:30  p.m. 
and  5:30  p.m.  on  weekdays.  The  Coast 
Guard  feels  this  change  would  reduce 
the  number  of  bridge  openings  thereby 
reducing  the  incidence  of  vehicular 
traffic  jams,  and  would  still  provide  for 
the  reasonable  needs  of  navigation. 
However,  after  careful  review  of  the 
number  of  bridge  openings,  highway 
traffic  data,  and  waterway  traffic 
conditions,  the  Coast  Guard  does  not 
feel  that  the  timed  openings  and  the  one 
hour  closed  period  proposed  for  the 
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South  Venice  (SR  45/US-41)  drawbridge 
are  justified.  The  Coast  Guard  will  seek 
comments  on  this  proposal  from  the 
public.  The  regulations,  if  approved, 
would  exempt  public  vessels  of  the 
United  States,  tugs  with  tows,  and 
vessels  in  distress,  which  would  be 
passed  through  the  draw  at  anytime. 

Economic  Assessment  and  Certification 

These  proposed  regulations  are 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR 11034; 
February  26, 1979). 

The  economic  impact  of  this  proposal 
is  expected  to  be  so  minimal  that  a  full 
regulatory  evaluation  is  unnecessary. 

We  conclude  this  because  the 
regulations  exempt  tugs  with  tows. 

Since  the  economic  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certified  that,  if  adopted,  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  33  CFR  Part  117 
Bridges. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  117— [AMENDED] 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.287  (a-1)  and  (b)  are 
revised  to  read  as  follows: 

§  117.287  Gulf  Intracoastal  Waterway, 
Caloosahatchee  River  To  Perdido  River. 

★  lir  *  *  * 

(a-1)  The  draw  of  the  Venice  Avenue 
bridge,  mile  56.6  at  Venice,  shall  open  on 
signal,  except  that  from  7  a.m.  to  4:30 
p.m.,  Monday  through  Friday  except 
Federal  holidays,  the  draw  need  open 
only  at  10  minutes  after  the  hour,  30 
minutes  after  the  hour  and  50  minutes 
after  the  hour  and  except  between  4:35 
p.m.  and  5:35  p.m.  when  the  draw  need 
not  open. 

(b)  The  draw  of  the  Hatchett  Creek 
(US-Ul)  bridge,  mile  56.9  at  Venice,  shall 
open  on  signal,  except  that,  from  7  a.m. 
to  4:20  p.m.,  Monday  through  Friday 
except  Federal  holidays,  the  draw  need 
open  only  on  the  hour,  20  minutes  after 
the  hour,  and  40  minutes  after  the  hour 


and  except  between  4:25  p.m.  and  5:25 
p.m.  when  the  draw  need  not  open. 

*  *  *  «  * 

Dated:  August  19, 1988. 

Martin  H.  Daniell, 

Rear  Admiral,  U.S.  Coast  Guard  Cammander, 
Seventh  Coast  Guard  District. 

[FR  Doc.  88-19963  Filed  9-1-88: 8:45  am] 
BILLINO  CODE  49-14-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Part  1228 

Transfer  of  Records  to  the  National 
Archives 

agency:  National  Archives  and  Records 
Administration. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  proposed  rule  prescribes 
how  agency  heads  certify  that 
permanently  valuable  records  more  than 
30  years  old  are  needed  for  current 
agency  business  and  to  clarify  the 
procedures  for  removing  statutory  and 
other  restrictions  imposed  on  records 
transferred  to  the  National  Archives  of 
the  United  States.  The  proposed  rule 
affects  only  Federal  agencies. 

DATES:  Comments  must  be  received  by 
October  3, 1988. 

ADDRESSES:  Comments  should  be  sent 
to  Director,  Program  Policy  and 
Evaluation  Division  (NAA),  National 
Archives  and  Records  Administration, 
Washington,  DC  20408. 

FOR  FURTHER  INFORMATION  CONTACT: 
Adrienne  C.  Thomas  or  Nancy  Allard  at 
202-523-3214  (FTS  523-3214). 
SUPPLEMENTARY  INFORMATION: 

Under  44  U.S.C.  2107,  the  Archivist  of 
the  United  States  may  “direct  and  effect 
the  transfer  to  the  National  Archives  of 
the  United  States  of  records  of  a  Federal 
agency  that  have  been  in  existence  for 
more  than  30  years  and  determined  by 
the  Archivist  of  the  United  States  to 
have  sufficient  historical  or  other  value 
to  warrant  their  continued  preservation 
by  the  United  States  Government, 
unless  the  head  of  the  agency  which  has 
custody  of  them  certifies  in  writing  to 
the  Archivist  that  they  must  be  retained 
in  his  custody  for  use  in  the  conduct  of 
the  regular  current  business  of  the 
agency.”  The  current  36  CFR 
1228.180(a)(2)  merely  restates  this 
provision  of  the  law. 

The  proposed  rule  establishes  criteria 
for  the  agency  head  to  consider  in 
determining  whether  the  records  should 
be  retained  by  the  agency  for  the 
conduct  of  its  regular  current  business 
or  whether  the  agency's  needs  can  be 


met  by  NARA  reference  services  on  the 
records  after  transfer.  The  proposed  rule 
also  specifies  what  information  must  be 
contained  in  the  written  certification, 
including  a  comprehensive  description 
and  location  of  the  records  to  be 
retained.  NARA  will  not  accept  an 
agency  certification  that  the  records  are 
being  used  for  the  conduct  of  regular 
current  business  if  the  agency  is 
retaining  the  records  only  to  provide 
access  to  persons  outside  the  agency  or 
to  function  as  an  unauthorized  agency 
archives. 

The  National  Archives  was 
established  to  provide  a  central 
repository  for  Federal  records  of 
continuing  value,  to  preserve  the  records 
and  make  them  available  for  research 
use  in  a  centralized  cost-efficient 
manner  by  agency  managers,  historians, 
genealogists,  lawyers,  other  specialized 
researchers  and  the  general  public. 
Agencies  should  not  maintain  their  older 
records  in  order  to  make  them 
accessible  for  general  reference  and 
research.  This  proposed  rule  should 
assist  agencies  in  making  an  informed 
determination  whether  their 
permanently  valuable  records  over  30 
years  old  are  needed  for  current 
business  in  agency  space. 

The  certification  procedures  are 
followed  only  when  NARA  directs  the 
transfer  of  records.  Where  a  NARA- 
approved  records  schedule  specifies  that 
the  records  are  to  be  transferred  to  the 
National  Archives  at  a  date  later  than  30 
years  after  creation  or  where  NARA 
recognizes  legitimate  agency  needs  for 
the  records,  NARA  will  not  direct  the 
transfer  of  records  from  the  agency. 

Procedures  for  removing  statutory  and 
other  restrictions  in  §  1228.180  are 
moved  from  the  current  paragraph  (b) 
into  a  new  paragraph  (c)  and  rewritten 
to  improve  their  clarity.  No  substantive 
changes  are  made  to  these  procedures, 
which  reflect  the  statutory  requirements 
of  44  U.S.C.  2108.  Agencies  should  note 
that  36  CFR  Part  1256  sets  forth  the 
general  and  specific  restrictions  which 
may  apply  to  transferred  records 
beyond  the  initial  30  year  period 
provided  in  44  U.S.C.  2108.  For  example, 
transferred  records  which  are  security 
classified  will  remain  restricted  until 
properly  declassified  pursuant  to 
Executive  Order  12356  and  its 
implementing  directive  (36  CFR  1256.10). 

This  rule  is  not  a  major  rule  for  the 
purposes  of  Executive  Order  12291  of 
February  17, 1981.  As  required  by  the 
Regulatory  Flexibility  Act,  it  is  hereby 
certified  that  this  proposed  rule  will  not 
have  a  significant  impact  on  small 
business  entities. 
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List  of  Subjects  in  36  CFR  Part  1228 

Archives  and  records. 

For  the  reasons  set  forth  in  the 
preamble,  NARA  proposes  to  amend 
Chapter  XIII  of  Title  36  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  1228~DiSPOSITION  OF 
FEDERAL  RECORDS 

1.  The  authority  citation  for  Part  1228 
is  revised  to  read  as  follows: 

Authority:  44  U.S.C.  chapters  21,  29,  and  31. 

2.  Section  1228.180  is  revised  to  read 
as  follows: 

§1228.180  Authority. 

(a)  Transfer  of  records.  The  Archivist 
of  the  United  States  is  authorized  by  44 
U.S.C.  2107  to: 

(1)  Accept  for  deposit  with  the 
National  Archives  of  the  United  States 
the  records  of  a  Federal  agency  or  of  the 
Congress  determined  by  the  Archivist  of 
the  United  States  to  have  sufficient 
historical  or  other  value  to  warrant  their 
continued  preservation  by  the  U.S. 
Government;  and 

(2)  Direct  and  effect  the  transfer  to  the 
National  Archives  of  the  United  States 
of  Federal  agency  records  that  have 
been  in  existence  for  more  than  30  years 
and  that  have  been  determined  by  the 
Archivist  of  the  United  States  to  have 
sufficient  historical  or  other  value  to 
warrant  their  continued  preservation  by 
the  U.S.  Government,  unless  the  head  of 
the  agency  which  has  custody  of  the 
records  certiHes  in  writing  to  the 
Archivist  that  the  records  must  be 
retained  in  agency  custody  for  use  in  the 
conduct  of  the  regular  current  business 
of  the  agency.  Records  that  are 
scheduled  in  a  NARA-approved  records 
schedule  to  be  transferred  to  the 
National  Archives  of  the  United  States 
after  a  specified  period  of  time  are 
subject  to  the  certification  requirement 
only  if  the  records  are  not  transferred  as 
scheduled. 

(i)  In  order  to  certify  that  records  must 
be  retained  for  the  conduct  of  regular 
current  business,  an  agency  should 
consider  the  following  factors: 

(A)  Character  of  use  (to  be  retained 
by  an  agency,  records  should  be  used 
for  the  normal  routine  business  of  the 
agency  at  the  time  of  certification); 

(B)  Frequency  of  use  (to  be  retained 
by  an  agency,  records  should  be  used 
more  than  one  time  per  month  per  file 
unit);  and, 

(C)  Preservation  of  the  records  (to  be 
retained  by  an  agency,  permanently 
valuable  records  should  be  preserved  in 
accordance  with  NARA  guidelines). 


(ii)  The  written  certification  of  need  of 
a  series  of  30  year-old  records  for 
current  agency  business  must: 

(A)  Include  a  comprehensive 
description  and  location  of  records  to  be 
retained; 

(B)  Cite  the  NARA  approved  authority 
for  the  disposition  of  the  records  if 
scheduled  (GRS  or  SF 115  item  number); 

(C)  Describe  the  current  business  for 
which  the  records  are  required; 

(D)  Estimate  the  length  of  time  the 
records  will  be  needed  by  the  agency  for 
current  business  (if  no  date  is  provided 
by  the  agency,  approved  certification 
requests  will  be  effective  for  a  maximum 
of  five  years); 

(E)  Explain  why  the  current  needs  of 
the  agency  cannot  be  met  by  the 
services  NARA  provides  for  records 
deposited  with  the  National  Archives  of 
the  United  States;  and, 

(F)  If  the  records  are  being  retained  to 
enable  the  agency  to  provide  routine 
public  reference,  cite  the  statute 
authorizing  this  agency  activity. 

(iii)  NARA  will  not  accept  an  agency 
certification  that  a  specific  body  of 
records  over  30  years  old,  regardless  of 
physical  form  or  characteristics,  is  being 
used  for  the  "conduct  of  the  regular 
current  business,”  if  that  agency  is 
retaining  such  records  primarily  to: 

(A)  Provide  to  persons  outside  the 
agency  access  which  can  be  provided  by 
NARA;  or 

(B)  Function  as  an  agency  archives, 
unless  specifically  authorized  by  statute 
or  NARA. 

(b)  Custody  of  records  transferred. 
Under  44  U.S.C.  2108,  the  Archivist  of 
the  United  States  is  responsible  for  the 
custody,  use,  and  withdrawal  of  records 
transferred  to  him. 

(c)  Transferred  records  subject  to 
statutory  or  other  restrictions. 

(1)  When  records,  the  use  of  which  is 
subject  to  statutory  limitations  and 
restrictions,  are  so  transferred, 
permissive  and  restrictive  statutory 
provisions  concerning  the  examination 
and  use  of  records  applicable  to  the 
head  of  the  transferring  agency  are 
applicable  to  the  Archivist  of  the  United 
States  and  the  employees  of  the 
National  Archives. 

(2)  Before  records  are  transferred  to 
the  National  Archives,  the  head  of  the 
agency  may  state  in  writing  restrictions 
that  appear  to  him  or  her  to  be 
necessary  or  desirable  in  the  public 
interest  on  the  use  or  examination  of 
records.  The  head  of  the  agency  must, 
however,  justify  and  cite  the  statute  or 
Freedom  of  Information  Act  exemption 
(5  U.S.C.  552(b))  that  authorizes  placing 
restrictions  on  the  use  or  examination  of 
records  being  considered  for  transfer.  If 


the  Archivist  agrees,  restrictions  will  be 
placed  on  the  records. 

(i)  For  records  less  than  30  years  old. 
Unless  required  by  law,  the  Archivist 
will  not  remove  or  relax  restrictions 
placed  upon  records  less  than  30  years 
old  without  the  concurrence  in  writing  of 
the  head  of  the  agency  from  which  the 
material  was  transferred  or  of  his  or  her 
successor,  if  any.  If  the  transferring 
agency  has  been  terminated  and  there  is 
no  successor  in  function,  the  Archivist  is 
authorized  to  relax,  remove  or  impose 
restrictions  in  the  public  interest. 

(ii)  For  records  30  or  more  years  old. 
After  the  records  have  been  in  existence 
for  30  years  or  more,  statutory  or  other 
restrictions  referred  to  in  this  section 
shall  expire  unless  the  Archivist 
determines,  after  consulting  with  the 
head  of  the  transferring  agency,  that  the 
restrictions  shall  remain  in  force  for  a 
longer  period.  Such  restrictions  may  be 
extended  by  the  Archivist  beyond  30 
years  only  for  reasons  consistent  with 
standards  established  in  relevant 
statutory  law,  including  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 

Dated:  August  5, 1988. 

Don  W.  Wilson, 

Archivist  of  the  United  States. 

[FR  Doc.  88-20004  Filed  9-1-88;  8:45  am] 
BILUNQ  CODE  7S1S-<I1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL-3440-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  California;  San 
Diego  Volatile  Organic  Compound 
(VOC)  Rules  for  Graphic  Arts  Printing 
and  Coating,  and  Pharmaceutical  and 
Cosmetic  Manufacturing  Source 
Operations 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  Through  this  notice  EPA 
solicits  public  comments  on  two  draft 
rules  for  the  control  of  VOC  from  certain 
operations  of  graphic  arts  printing  and 
coating,  and  pharmaceutical  and 
cosmetic  manufacturing  sources  in  San 
Diego  County,  California.  When 
adopted.  Rules  67.15  and  67.16  will 
formalize,  for  the  most  part,  the 
emission  reductions  previously  obtained 
by  the  County  throu^  conditions  on  its 
stationary  sources  operating  permits 
Only  through  fhe  formal  rulemaking 
process  (going  on  concurrently  at  the 
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County  and  Federal  levels)  can  EPA 
ensure  the  continuation  of  the  full 
emission  reduction  potential  envisioned 
by  the  County.  Most  of  the  emission 
reduction  is  already  reflected  in 
improved  ozone  air  quality  data.  The 
County  estimates  additional  emission 
reductions  will  amount  to  about  0.25 
tons  VOC/day  (from  graphic  arts 
sources).  No  further  air  quality 
improvement  is  anticipated  as  a  result  of 
the  adoption  of  the  subject  rules.  The 
EPA  approval,  however,  will  provide 
federally  enforceable  limits  and 
creditable  air  quality  improvements. 
EPA’s  proposed  approval  is  contingent 
upon  County  adoption  and  official  State 
submittal  of  regulations  at  least  as 
stringent  and  enforceable  as  those 
available  for  review  through  this  notice. 
Such  approval  authorized  under 
Sections  110  and  172  of  the  Clean  Air 
Act  (CAA),  undertaken  through  “parallel 
processing”,  expedites  the  approval 
process.  When  completed,  the  process 
provides  states  with  expedited  federal 
enforceability  of  its  local  air  pollution 
control  regulations. 

DATES:  Written  comments  may  be 
submitted  on  or  before  October  3, 1988. 
ADDRESSES:  Comments  may  be  sent  to 
Morris  I.  Goldberg,  States 
Implementation  Plan  Section,  at  the  EPA 
Regional  Office  address  listed  below. 
Copies  of  the  EPA  Rule  Evaluations  and 
the  draft  rules  are  available  for  public 
inspection  at  the  EPA  Region  9  Office 
and  at  the  following  locations  during 
normal  business  hours. 

California  Air  Resources  Board  (ARB), 
1102  Q  Street,  P.O.  Box  2815, 
Sacramento,  CA  95812 
San  Diego  County  Air  Pollution  Control 
District  (APCD),  9150  Chesapeake 
Drive,  San  Diego,  CA  92123. 

FOR  FURTHER  INFORMATION  CONTACT: 
Morris  1.  Goldberg,  State 
Implementation  Plan  Section  (A-2-3), 
Air  Management  Division,  U.S. 
Environmental  Protection  Agency,  215 
Fremont  Street,  San  Francisco,  CA 
94105,  Telephone:  FTS  454-8213, 
Commercial  (415)  974-8213. 
SUPPLEMENTARY  INFORMATION:  . 

Background 

San  Diego  County  was  identified  as  a 
nonattainment  area  for  ozone  on  March 
3, 1978  (43  FR  8970).  State 
Implementation  Plan  (SIP)  revisions 
satisfying  the  requirements  of  CAA  Part 
D  were  required  to  be  submitted  by  the 


state  for  each  such  nonattainment  area. 
SIP  revisions  submitted  by  California  for 
San  Diego  County  were  approved  as 
completely  satisfying  the  federal 
requirements  specific  to  attainment  of 
the  ozone  NAAQS.  One  such 
requirement,  imposed  on  areas 
demonstrating  the  need  for  an  extension 
of  the  ozone  attainment  deadline  from 
1982  to  1987,  was  for  the  adoption  of 
control  measures  comparable  to  those 
specified  by  EPA  in  its  “Control 
Techniques  Guidelines”  (CTG)  as 
“Reasonably  Available  Control 
Technology”  (RACT).  RACT  was 
defined  as  the  minimum  level  of  control 
which  EPA  would  approve  in  SIP 
revisions  for  extension  areas.  EPA 
published  its  CTGs  for  control  of  VOC 
emissions  from  pharmaceutical 
manufacturing  and  graphic  arts  industry 
operations  in  December  1978  as  report 
numbers  EPA-450/2-78-029  and  EPA- 
450/2-78-033,  respectively. 

Evaluation 

Although  the  APCD  did  not  adopt 
regulations  for  the  control  of  emissions 
from  sources  in  the  subject  CTG 
categories  prior  to  EPA  approval,  the 
ozone  SIP  control  strategy  approval  was 
given  because  the  County  had  already 
achieved  most  of  the  emission  control 
through  permit  conditions.  The  County 
concentrated  its  efforts  on  permit 
conditioning  where  possible  and 
regulatory  development,  a  more  time 
consuming  process,  where  necessary. 
EPA  prefers  to  obtain  enforceable  rules, 
directly  and  selectively,  through  formal 
rule  development  and  the  approval  of 
SIP  submittals  instead  of  through  permit 
conditions.  The  Regional  Office  made 
use  of  the  latter  mechanism  because  the 
purpose  of  the  CAA,  to  obtain  emission 
reductions  through  the  use  of  constant 
controls  for  the  attainment  and 
maintenance  of  the  NAAQS,  was  well 
served.  Concurrent  with  preparation  of 
this  notice,  the  APCD  is  developing  and 
proposing  rules,  and  soliciting  public 
comments  in  preparation  for  the 
adoption  of  rules  identified  as: 

Rule  67.15 — Pharmaceutical  and  Cosmetic 
Manufacturing  Operations 

Rule  67.18 — Graphic  Arts  Printing  and 
Coating  Operations 

EPA  is  soliciting  public  comment  on 
the  rules.  EPA  has  evaluated  the  subject 
regulations  and  finds  them  enforceable 
and  generally  consistent  with  the  CTG 


control  levels.  Details  of  the  EPA 
evaluation  involve  recordkeeping 
requirements,  the  low  solvent  graphic 
arts  materials  definition,  and  minor 
wording  changes.  Comments  may  be 
found  in  the  previously  referenced  Rule 
Evaluations.  VOC  emission  reductions 
of  only  0.25  tons/day  are  expected  to 
occur  as  a  result  of  County  adoption  and 
EPA  approval,  as  most  sources  are 
believed  to  be  currently  in  compliance 
with  such  limits.  These  approvals  will 
strengthen  the  federally  enforceable  SIP. 

Proposed  Action 

This  notice  proposes  to  approve, 
under  section  110  and  Part  D  of  the 
CAA,  San  Diego  County  APCD  Rules 
67.15  and  67.16,  for  control  of  VOC 
emissions  from  certain  graphic  arts 
printing  and  coating,  and 
pharmaceutical  and  cosmetic 
manufacturing  source  operations  in  the 
County.  This  approval  is  contingent 
upon  adoption  of  the  rules  by  the  APCD 
Board,  submittal  by  the  ARB  to  EPA  as  a 
SIP  revision,  and  subsequent  re-review 
by  EPA.  The  re-review  is  to  ensure  that 
the  rules  submitted  as  SIP  revisions  are 
substantively  equivalent  to  the  current 
draft  regulations  proposed  for  San  Diego 
County  APCD  Board  adoption. 

Regulatory  Process 

Under  5  U.S.C.,  section  605(b),  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  (See 
46  FR  8709). 

The  Office  of  Management  and  Budget 
has  exempted  this  action  fix)m  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone, 
Hydrocarbons. 

Authority:  42  U.S.G  7401—7642. 

Editorial  Note:  This  document  was  received 
at  the  Office  of  the  Federal  Register  August 
30. 1988. 

Dated:  September  23, 1987. 

John  Wise, 

Acting  Regional  Administrator. 

(FR  Doc.  88-20001  Filed  9-1-88;  8:45  am] 
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ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Public  Meetings 

action:  Notice  of  Public  Meetings. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  notice  is  hereby  given  of  meetings 
of  the  Committees  on  Administration, 
Governmental  Processes,  and 
Rulemaking  of  the  Administrative 
Conference  of  the  United  States. 

Committee;  Committee  on  Administration. 

Date;  Friday,  September  16, 1988  at  8:30 
a.m. 

Location;  Library  of  the  Administative 
Conference,  2120  L  Street,  N.W.,  Suite  500, 
Washington,  D.C. 

Agenda;  The  committee  will  meet  to 
discuss  (1)  a  study  by  Philip  Harter  on 
possible  agency  rules  to  afford  an 
appropriate  degree  of  confidentiality  for 
communications  to  ADR  neutrals,  and  (2) 
research  by  Crowell  and  Moring  into  use  of 
alternative  means  of  dispute  resolution  by 
government  contracting  officers. 

Contact;  Charles  Pou,  Jr. 

Committee;  Committee  on  Governmental 
Processes. 

Date;  Thursday,  September  22. 1988  at  3:00 
p.m. 

Location;  OfHces  of  Covington  and  Burling, 
1201  Pennsylvania  Avenue,  N.W., 

Washington,  D.C.  (11th  Floor,  Main 
Conference  Room). 

Agenda;  The  committee  will  discuss:  (1)  a 
study  by  Professor  Henry  H.  Perritt,  Jr.  on 
computer-aided  transmission  and  handling  of 
regulatory  documents;  (2)  a  related  draft 
report  by  Professor  Susan  G.  Hadden  on  the 
use  of  computers  in  connection  with  the 
Emergency  Response  and  Community  Right 
to  Know  Act  (Title  111  of  the  Superfund 
Amendment  of  1986);  and  (3)  a  study  by 
Professor  Michael  Baram  on  disclosure  of 
risk  information  as  a  regulatory  technique. 

Contact-  David  Pritzker. 

Committee;  Committee  on  Rulemaking. 

Date;  Wednesday,  September  28, 1988  at 
10:00  a.m. 

Location;  Office  of  Jones,  Day,  Reavis,  and 
Pogue,  Metropolitan  Square,  655  15th  Street 
NW.,  6th  Floor  Receptionist,  Washington,  DC 
(Use  G  Street  entrance). 


Agenda;  The  committee  will  meet  to 
discuss  a  draft  report  by  Professor  Harold  H. 
Bruff  on  presidential  management  of  agency 
rulemaking. 

Contact;  Michael  W.  Bowers. 

Public  Participation:  The  committee 
meetings  are  open  to  the  intere.sted 
public,  but  limited  to  the  space 
available.  Persons  wishing  to  attend 
should  notify  the  contact  person  at  least 
two  days  prior  to  the  meeting.  The 
committee  chairman  may  permit 
members  of  the  public  to  present  oral 
statements  at  the  meeting.  Any  member 
of  the  public  may  file  a  written 
statement  with  the  committee  before, 
during,  or  after  the  meeting.  Minutes  of 
the  meeting  will  be  available  on  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  persons  listed  above.  Office  of 
the  Chairman,  Administrative 
Conference  of  the  United  States,  2120  L 
Street,  N.W.,  Suite  500,  Washington,  DC 
20037.  Telephone:  (202)  254-7065. 

Dated;  August  30, 1988. 

Jeffrey  S.  Lubbers, 

Research  Director. 

(FR  Doc.  88-20067  Filed  9-1-88:  8:45  am] 
BILUNG  CODE  6110-01-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  88-113] 

Disqualification  Under  the  Horse 
Protection  Act 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice  of  disqualification. 

SUMMARY:  We  are  advising  the  general 
public  and  the  horse  industry  of 
individuals  who  have  been  disqualiiied, 
under  the  Horse  Protection  Act,  from 
showing  or  exhibiting  any  horse,  and 
from  judging  or  managing  any  horse 
show,  exhibition,  sale,  or  auction. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  W.  Germaine,  Senior  Compliance 
Officer,  Compliance  and  Enforcement 
Program  Staff,  VS.  APHIS.  USDA.  Room 
822,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782,  301-436- 
5149. 

SUPPLEMENTARY  INFORMATION:  Section 
6(c)  of  the  Horse  Protection  Act  (15 
U.S.C.  1825(c))  provides  authority  for 
disqualifying  individuals  from  showing 


or  exhibiting  any  horse,  and  from 
judging  or  managing  any  horse  show, 
exhibition,  sale,  or  auction.  We  are 
giving  notice  that  the  following 
individuals  have  been  disqualified,  for 
the  times  specified,  from  showing  or 
exhibiting  any  horse,  and  from  judging 
or  managing  any  horse  show,  exhibition, 
sale,  or  auction: 


Name  and  address 

Disqualification 

period 

Charles  Alex  Bot>o,  Shelby- 

12-1-1987  through 

ville,  TN. 

11-80-1989. 

John  Hornberger,  Victoria. 

11-21-1987  through 

MS. 

11-20-1988. 

Donald  H.  Campbell.  Guthrie, 

4-15-1988  through 

KY. 

4-14-1989. 

Linda  Scrivner,  Stafford,  MO ... 

7-1-1988  through  6- 
30-1989. 

Sonny  Scrivner,  Stafford.  MO.. 

7-1-1988  through 
12-31-1988. 

Margarette  Reeves,  Shelby- 

7-24-1988  through 

ville,  TN. 

11-23-1988. 

Any  person  who  knowingly  fails  to 
obey  a  disqualification  order  shall  be 
subject  to  a  civil  penalty  of  not  more 
than  $3,000  for  each  violation.  Any  horse 
show,  exhibition,  sale,  or  auction,  or  its 
management,  which  knowingly  allows 
any  disqualified  person  to  judge, 
manage,  or  participate  in  a  horse  show, 
exhibition,  sale,  or  auction  in  violation 
of  a  disqualification  order  shall  be 
subject  to  a  civil  penalty  of  not  more 
than  $3,000  for  each  violation. 

Done  in  Washington,  DC.  this  29th  day  of 
August,  1988. 

James  W.  Glosser, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  88-20061  Filed  9-1-88;  8:45  a  n] 
BILLING  CODE  3410-34-M 


[Docket  No.  88-126] 

Availability  of  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  for  Field  Testing  a 
Recombinant  Derived  Live 
Pseudorabies  Virus  Vaccine 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice. 

SUMMARY:  This  document  provides 
notice  that  an  environmental 
assessment  and  finding  of  no  significant 
impact  have  been  prepared  by  the 
Animal  and  Plant  Health  Inspection 
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Service  concerning  its  authorization 
given  to  Fermenta  Animal  Health 
Company  to  conduct  limited  field  trials 
of  an  experimental  veterinary  biological 
product  consisting  of  a  recombinant 
derived  live  virus  pseudorabies  vaccine. 
The  assessment  indicates  that  the  field 
testing  of  the  live  recombinant  derived 
pseudorabies  virus  vaccine  will  not 
cause  any  signiHcant  impact  on  the 
human  environment.  Based  upon  this 
finding  of  no  significant  impact,  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

date:  The  field  trials  will  commence 
October  3, 1988. 

ADDRESS:  Copies  of  the  environmental 
assessment  and  finding  of  no  signihcant 
impact  are  available  for  public 
inspection  at  the  Veterinary  Biologies 
Staff,  Veterinary  Services,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  838, 
Federal  Building,  6505  Belcrest  Road, 
Hyatts vUle,  MD  20782. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  David  Espeseth,  Senior  Staff 
Veterinarian,  Veterinary  Biologies  Staff, 
Veterinary  Services,  Animal  and  Plant 
Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Room  838, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8245. 
SUPPLEMENTARY  INFORMATION:  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  prepared  an 
environmental  assessment  and  finding 
of  no  signiHcant  impact  relative  to  a 
request  for  authorization  to  conduct 
limited  Held  trials  using  an  experimental 
recombinant  derived  live  pseudorabies 
virus  vaccine  produced  by  the  Fermenta 
Animal  Health  Company,  Kansas  City, 
Missouri.  ' 

Before  a  veterinary  biological  product 
can  be  licensed  under  the  Virus-Serum- 
Toxin  Act  (VSTA),  (21  U.S.C.  151  et 
seq\  it  must  be  shown  to  be  pure,  safe, 
potent,  and  efficacious.  Field  testing  is 
necessary  in  order  to  satisfy  vaccine 
safety  requirements  as  a  prerequisite  to 
licensing  vaccines  under  the  VSTA.  In 
the  course  of  reviewing  the  testing 
protocol  for  the  recombinant  derived 
live  pseudorabies  virus  vaccine,  APHIS 
assessed  the  impact  on  the  human 
environment  of  authorizing  the 
manufacturer  to  conduct  field  testing  of 
the  product  in  five  States  as  set  forth  in 
the  environmental  assessment. 

The  environmental  assessment  and 
finding  of  no  significant  impact  provides 
the  public  with  documentation  of 
APHIS’  review  and  analysis  of 
environmental  effects  which  may  be 


associated  with  the  gathering  of 
information  in  these  limited  field  trials. 

The  facts  supporting  APHIS’  finding  of 
no  significant  impact  are  summarized 
below  and  are  contained  in  the 
environmental  assessment. 

1.  Genetic  engineering  procedures 
were  employed  to  facilitate  two  gene 
deletions  in  the  pseudorabies  virus 
(PRV)  genome.  One  deletion  destroyed 
the  viral  thymidine  kinase  (tk)  gene 
which  is  required  for  the  virus  to 
replicate  in  the  host’s  central  nervous 
sytem  and  hence  cause  infection  and 
disease.  A  second  deletion  destroyed  a 
gene  coding  for  a  viral  coat  glycoprotein 
(gill),  thus  allowing  vaccinated  animals 
to  be  distinguished  from  those  infected 
with  PR  virus  from  other  sources. 

2.  The  recombinant  derived 
pseudorabies  vaccine  virus  was  shown 
to  be  avirulent  and  yet  fully  capable  of 
eliciting  an  immune  response  that 
protects  pigs  from  the  PRV,  but  unable 
to  evoke  antibodies  to  gill  which  allows 
the  differentiation  between  infected  pigs 
and  vaccinated  ones. 

3.  Transmission  of  the  vaccine  virus 
derived  from  recombinant  DNA 
techniques  could  not  be  demonstrated  in 
that  vaccine  virus  was  not  detected  from 
nasal  swabs  taken  from  vaccinated  pigs 
or  from  sentinel  animals  which  were 
held  as  nonvaccinated  controls.  All 
sentinel  animals  remained  fully 
susceptible  to  challenge  with  wild-type 
PRV. 

4.  Vaccination  by  the  recombinant 
vaccine  reduces  replication  and 
shedding  of  wild-type  virus  that  could 
subsequently  infect  other  animals  in  the 
herd.  Therefore,  the  vaccine  will  reduce 
the  dissemination  of  the  virulent  wild- 
type  virus  into  the  environment. 

5.  The  tk  gene  deletion  is  a  stable 
characteristic  of  the  vaccine  virus  with  a 
probability  of  reversion  being 
essentially  zero. 

6.  The  wild-type  PRV  is  found  widely 
distributed  in  nature  and  it  does  not 
contain  an  oncongene  or  cancer-causing 
substance.  Because  the  recombinant 
derived  virus  does  not  contain  any  new 
genetic  information  there  is  no 
likelihood  of  it  being  oncogenic. 

7.  The  wild-type  PRV  is  not 
considered  pathogenic  to  man.  Since  the 
recombinant  vaccine  only  differs  from 
wild-type  PRV  by  two  deletions,  it  is 
also  considered  nonpathogenic  to  man. 

8.  The  recombinant  derived  modified 
live  virus  vaccine  was  shown  to  be  safe 
in  safety  and  efficacy  studies  which 
were  carried  out  in  isolation.  The  results 
of  these  experiments  demonstrate  that 
the  vaccine  is  safe  and  effective  in  a 
variety  of  laboratory  animal  model 
systems. 


Based  on  the  foregoing,  APHIS  has 
determined  that  the  field  testing  of  the 
recombinant  derived  modified  live 
pseudorabies  virus  vaccine  would  have 
no  significant  impact  on  the  human 
environment. 

The  environmental  assessment  and 
finding  of  no  significant  impact  has  been 
prepared  in  accordance  with  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq.\,  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for  Implementing 
the  Procedural  Provisions  of  NEPA  (Title 
40,  Code  of  Federal  Regulations  (CFR) 
Parts  1500-1508):  (3)  USDA  regulations 
implementing  NEPA  (7  CFR  Part  lb): 
and  (4)  APHIS  guidelines  implementing 
NEPA  (44  FR  50381-50384  and  44  FR 
51272-51274). 

Done  at  Washington,  DC,  this  30th  day  of 
August,  1988. 

James  W.  Glosser, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  88-20060  Filed  9-1-88;  8:45  am) 
BILLING  CODE  3410-34-M 

DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

[Docket  No.  71273-72731 

Sputtering  Equipment;  Foreign 
Availability  Assessment  and 
Solicitation  of  Public  Comments 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 
action:  Notice  of  finding  of  foreign 
availability  and  request  for  conunents. 

summary:  The  Office  of  Foreign 
Availability  (OF A)  of  the  Bureau  of 
Export  Administration  is  required  by 
section  5(f)  and  (h)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(EAA),  to  request  and  review  claims  of 
foreign  availability  on  items  controlled 
for  national  security  purposes. 

The  OFA  completed  an  assessment  on 
magnetically-enhanced  sputtering 
equipment  that  is  controlled  under 
paragraph  (b)(l)(vi)  of  the  "List  of 
Equipment  Controlled  by  ECCN  1355 A’’ 
in  ECCN  1355A  on  the  Commodity 
Control  List  (Supplement  No.  1  to  15 
CFR  399.1).  This  equipment  incorporates 
a  cathode  assembly  having  an  integral 
magnetic  structure  for  enhancing  the 
plasma  intensity.  Based  on  the 
assessment,  the  Department  of 
Commerce  found  foreign  availability  for 
this  commodity. 

Despite  the  finding  of  foreign 
availability  for  magnetically-enhanced 
sputtering  equipment  abroad,  the 
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President,  in  conformance  with  the 
national  security  override  provisions  of 
the  EAA,  has  determined  that  the 
absence  of  export  controls  on  it  would 
be  detrimental  to  the  national  security 
of  the  United  States.  Therefore,  the 
President  has  directed  that  controls  on 
magnetically-enhanced  sputtering 
equipment  be  maintained.  The  President 
has  also  directed  the  Secretary  of  State 
to  negotiate  with  the  governments  of 
appropriate  foreign  countries  to  remove 
the  sources  of  foreign  availability  for  the 
commodity,  as  prescribed  by  law. 

The  Department  of  Commerce  will 
issue  a  statement  of  the  economic 
impact  of  the  decision  to  maintain 
controls  on  the  magnetically-enhanced 
sputtering  equipment.  To  assist  the 
Department  in  the  preparation  of  such  a 
statement,  comments  are  requested  from 
U.S.  manufacturers  of  magnetically- 
enhanced  sputtering  equipment 
regarding  the  economic  impact  of 
maintaining  controls  on  such  equipment. 
The  speciHc  types  of  information 
requested  are  described  in  the 
“Supplementary  Information”  portion  of 
this  document. 

date:  Comments  should  be  received  by 
November  1, 1988. 

ADDRESS:  Written  comments  should  be 
sent  to:  John  Pastore,  Office  of  Foreign 
Availability,  Department  of  Commerce, 
Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Pastore,  Office  of  Foreign 
Availability,  Telephone:  (202)  377-8074. 
SUPPLEMENTARY  INFORMATION:  If  the 
Office  of  Foreign  Availability  receives 
substantive  new  evidence  affecting  the 
foreign  availability  determination  on 
magnetically-enhanced  sputtering 
equipment,  the  assessment  will  be 
reevaluated.  Inquiries  concerning  the 
scope  of  this  assessment  may  be 
directed  to  OFA  at  the  address  given 
above. 

The  period  for  submission  of 
comments  on  the  economic  impact  of 
maintaining  controls  on  the 
magnetically-enhanced  sputtering 
equipment  will  close  November  1, 1988. 
The  Department  will  consider  all 
comments  received  before  the  close  of 
the  comment  period  in  developing  the 
economic  impact  statement.  Comments 
received  after  the  end  of  the  comment 
period  will  be  considered  if  possible,  but 
their  consideration  cannot  be  assured. 

The  Department  requests  that 
comments  from  U.S.  manufacturers  of 
magnetically-enhanced  sputtering 
equipment  contain  general  statements  of 
the  economic  impact  of  maintaining 
controls,  in  terms  of  sales,  employment 
and  profitability.  Where  appropriate, 
comments  should  be  made  relative  to 


the  specific  company  producing 
magnetically-enhanced  sputtering 
equipment  as  well  as  to  the  industry  as 
a  whole.  Comments  will  be  used  to 
supplement  other  publicly  available 
information  needed  to  analyze  the 
economic  effects  of  maintaining  current 
U.S.  controls  on  the  trade  of  this 
equipment.  Information  for  which 
confidential  treatment  is  required  should 
be  submitted  separately  as  described 
below. 

Specifically,  the  Department  requests 
that  comments  contain  the  following 
information  relative  to  magnetically- 
enhanced  sputtering  equipment  in  1987 
and  projections  for  1988: 

1.  Estimate  of  total  world  sales, 
including  sales  to  both  Eastern  bloc  and 
other  countries;  estimates  should  be 
both  in  terms  of  dollar  sales  and  number 
of  units; 

2.  Description  of  market  demand, 
including  distribution  of  sales  by 
country;  type  of  buyer  (i.e.,  industrial, 
government);  and  by  use  application; 

3.  Description  of  market  supply, 
including  distribution  of  production  and 
potential  capacity  by  country; 

4.  Degree  to  which  production 
facilities  are  dedicated  exclusively  to 
the  production  of  magnetically- 
enhanced  sputtering  equipment; 

5.  Price  level  and  range  of  prices  for 
equipment;  is  there  a  significant  price 
differential  between  U.S.  and  non-U.S. 
producers?  Could  prices  be  substantially 
reduced  if  production  levels  were 
increased  (i.e.,  do  significant  production 
economies  of  scale  exist)? 

6.  Are  there  significant  quality 
differences  among  suppliers?  Is  there  a 
signiHcant  quality  difference  between 
equipment  produced  by  the  U.S.  and 
outside  of  the  U.S.?  If  significant 
differences  exist,  description  of  their 
nature; 

7.  Primary  components  and/or 
materials  used  in  the  manufacture  of 
equipment  and  source  of  components 
and/or  materials  (i.e.,  domestic  or 
foreign); 

8.  Estimate  of  number  of  employees 
required  per  million  dollars  of  sales  and 
number  of  production  workers  required 
per  million  dollars  of  sales;  what 
occupational  skill  levels  are  generally 
required  by  production  workers? 

9.  To  what  extent  do  export 
restrictions  on  this  equipment  affect 
research  and  development  (R&D) 
activities  in  terms  of  total  R&D 
expenditures  and  focus  of  R&D 
activities? 

10.  Estimate  of  man-hours  needed  to 
complete  export  forms  for  sale  of 
equipment  to  non-Eastem  bloc 
countries. 


[OMB  Control  No.  0625-0195) 

Public  comments  will  be  a  matter  of 
public  record  and  will  be  available  for 
public  inspection  and  copying  except 
those  comments  that  are  accorded 
confidential  treatment,  as  described 
below.  In  the  interest  of  accuracy  and 
completeness,  the  Department  requires 
comments  in  written  form.  Oral 
comments  must  be  followed  by  written 
memoranda,  which  will  also  be  a  matter 
of  public  record  and  will  be  available 
for  public  review  and  copying. 

The  Department  will  accept  comments 
accompanied  by  a  request  that  part  or 
all  of  the  material  be  treated 
confidentially  because  of  its  business 
proprietary  nature  or  for  any  other 
reason.  The  information  for  which 
conHdential  treatment  is  requested 
should  be  submitted  to  the  Bureau  of 
Export  Administration  (BXA)  on  sheets 
of  paper  separate  from  any  non- 
conHdential  information  submitted.  The 
top  of  each  page  should  be  marked  with 
the  term  “Confidential  Information". 

The  Bureau  of  Export  Administration 
will  either  accept  the  submission  in 
confidence  or,  if  the  submission  fails  to 
meet  the  standards  for  conBdential 
treatment,  will  return  it.  A  non- 
confidential  summary  must  accompany 
such  submission  of  confidential 
information.  The  summary  will  be  made 
available  for  public  inspection. 

Information  accepted  by  the  Bureau  of 
Export  Administration  as  privileged 
under  section  (b)  (3)  or  (4)  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
552(b)  (3)  and  (4))  will  be  kept 
confidential  and  will  not  be  available 
for  public  inspection,  except  as 
authorized  by  law. 

The  public  record  of  comments 
received  on  the  economic  impact  of 
maintaining  controls  on  the 
magnetically-enhanced  sputtering 
equipment  will  be  maintained  in  the 
Bureau  of  Export  Administration's 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4086, 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue  NW., 
Washington,  DC  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda  summarizing 
the  substance  of  oral  communications, 
may  be  inspected  and  copied  in 
accordance  with  regulations  published 
in  Part  4  of  Title  15  of  the  Code  of 
Federal  Regulations.  Information  about 
the  inspection  and  copying  of  records  at 
the  facility  may  be  obtained  from 
Margaret  Cornejo,  Bureau  of  Export 
Administration  Freedom  of  Information 
Officer,  at  the  above  address  or  by 
calling  (202)  377-2593. 
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Dated;  August  30, 1988. 

Michael  E.  Zacharia, 

Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  88-20030  Filed  9-1-88;  8:45  am] 
BILUNG  CODE  3S10-OT-M 


International  Trade  Administration, 
Import  Administration 

[A-351-803] 

Initiation  of  Antidumping  Duty 
Investigation;  Shock  Absorbers  From 
Brazil 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice. 


summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  shock  absorbers  from  Brazil 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  We 
are  notifying  the  U.S.  International 
Trade  Commission  (ITC]  of  this  action 
so  that  it  may  determine  whether 
imports  of  this  product  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 
industry.  If  this  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
September  23, 1988,  and  we  will  make 
our  preliminary  determination  on  or 
before  January  17, 1989. 

EFFECTIVE  DATE:  September  2, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Ready  or  Louis  Apple,  Office  of 
Investigations,  Import  Administration, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230,  telephone  (202) 
377-2613  or  (202)  377-1769. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  August  9, 1988,  we  received  a 
petition  filed  in  proper  form  by  the 
Monroe  Auto  Equipment  Company  of 
Monroe,  Michigan,  on  behalf  of  the 
industry  in  the  United  States  which 
manufactures  shock  absorbers.  In 
compliance  with  the  filing  requirements 
of  section  353.36  of  the  Commerce 
Regulations  (19  CFR  353.36],  the 
petitioner  alleges  that  imports  of  shock 
absorbers  from  Brazil  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  within  the  meaning 
of  section  731  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act),  and  that  these 


imports  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry. 

Petitioner’s  estimate  of  United  States 
price  was  based  on  a  Brazilian 
manufacturer's  price  list  to  a  warehouse 
distributor  in  the  United  States. 

Petitioner  made  deductions  for  inland 
freight  in  Brazil  and  the  U.S.,  ocean 
freight,  insurance,  brokerage  and 
customs  charges  in  Brazil,  warehousing 
costs,  promotional  expenses,  warranty 
costs,  inventory  returns,  credit  expense, 
cash  discounts,  and  U.S.  duty. 

Petitioner  based  foreign  market  value 
on  prices  to  a  warehouse  distributor  in 
Brazil.  Deductions  were  made  for  sales 
tax,  credit  expense,  freight,  insurance, 
advertising  and  promotion  expense, 
warranty  cost,  and  inventory  carrying 
cost. 

Based  on  a  comparison  of  United 
States  price  and  foreign  market  value, 
petitioner  alleges  dumping  margins 
ranging  from  399  to  950  percent. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act,  we 
must  determine,  within  20  days  after  a 
petition  is  filed,  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations. 

We  examined  the  petition  on  shock 
absorbers  from  Brazil  and  found  that  it 
meets  the  requirements  of  section  732(b] 
of  the  Act.  Therefore,  in  accordance 
with  section  732  of  the  Act,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  shock  absorbers  from  Brazil 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  If 
our  investigation  proceeds  normally,  we 
will  make  our  preliminary  determination 
by  January  17, 1989. 

Scope  of  Investigation 

The  products  covered  in  this 
investigation  are  shock  absorbers  and 
parts  thereof,  as  provided  for  in  item 
692.3282  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA)  and 
currently  classifiable  under  Harmonized 
System  (HS)  item  number  8703.80.50. 

The  United  States  has  developed  a 
system  of  tariff  classification  based  on 
the  international  harmonized  system  of 
customs  nomenclature.  On  January  1, 
1989,  the  U.S.  tariff  schedules  will  be 
fully  converted  to  this  Harmonized 
System  (HS).  Until  that  time,  the 
Department  will  be  providing  both  the 
appropriate  TSUSA  item  number(s)  and 
the  appropriate  HS  item  number(s)  with 
its  product  descriptions.  As  with  the 
TSUSA,  the  HS  item  numbers  are 
provided  for  convenience  and  customs 
purposes.  The  written  description 
remains  dispositive  as  to  the  scope  of 
the  product  coverage. 


We  are  requesting  petitioners  to 
include  the  appropriate  HS  item 
number(s)  as  well  as  the  TSUSA  item 
number(s)  in  all  new  petitions  filed  with 
the  Department.  A  reference  copy  of  the 
proposed  Harmonized  System  schedule 
is  available  for  consultation  in  the 
Central  Records  Unit,  Room  B-099,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230.  Additionally,  all 
U.S.  Customs  ofHces  have  reference 
copies,  and  petitioners  may  contact  the 
Import  Specialist  at  their  local  Customs 
office  to  consult  the  schedule. 

For  purposes  of  this  investigation,  a 
shock  absorber  is  a  cylindrically-shaped 
motor  vehicle  suspension  component 
made  essentially  of  sheet  steel  which  is 
designed  to  limit  the  motions,  vibrations, 
and  oscillations  that  affect  a  vehicle  due 
to  uneven  road  surfaces,  centrifugal 
forces,  or  other  disturbances.  This 
investigation  covers  all  conventional 
front  and  rear  shock  absorbers 
manufactured  in  Brazil  that  are  suitable 
for  use  in  front  and  rear  motor  vehicle 
suspension  systems.  The  investigation 
also  covers  all  parts,  components,  and 
subassemblies  manufactured  in  Brazil 
for  use  in  the  final  assembly  of  shock 
absorbers.  Covered  parts  include,  but 
are  not  limited  to,  pistons,  rods,  valving 
components,  reserve  tubes,  pressure 
tubes,  rod  guides,  base  cups,  and 
mounting  stems,  loops,  and  bushings. 

The  investigation  does  not  cover  other 
types  of  dampers  such  as  MacPherson 
struts,  MacPherson  strut  cartridges, 
steering  dampers,  engine  dampers, 
trailer  stabilizers,  hatchback  supports, 
exercise  dampers,  and  other  types  of 
dampers  which  are  not  suitable  for  use 
in  motor  vehicle  suspension  systems. 

Notification  of  ITC 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonproprietary 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  it  confirms  in  writing  that  it 
will  not  disclose  such  information  either 
publicly  or  under  an  administrative 
protective  order  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  determine  by  September 
23, 1988,  whether  there  is  a  reasonable 
indication  that  imports  of  shocks 
absorbers  from  Brazil  materially  injure, 
or  threaten  material  injury  to,  a  U.S. 


34138 


Federal  Register  /  Vol.  53,  No.  171  /  Friday,  September  2,  1988  /  Notices 


industry.  If  its  determination  is  negative, 
this  investigation  will  terminate; 
otherwise  it  will  proceed  according  to 
statutory  and  regulatory  procedures. 

This  notice  is  published  pursuant  to  section 
732(c)(2)  of  the  Act. 

(an  W.  Mares, 

Assistant  Secretary  for  Import 
A  dministration. 

August  29, 1988. 

[FR  Doa  88-20044  Filed  8-1-88;  8:45  am] 
BILLING  CODE  3510-0S-M 


National  Bureau  of  Standards 

POSIX;  Portable  Operating  System 
Interface  for  Computer  Environments; 
System  Implementors;  Workshop 

agency:  National  Bureau  of  Standards, 
Commerce. 

ACTION:  Notice. 

summary:  The  Institute  for  Computer 
Sciences  and  Technology  at  the 
National  Bureau  of  Standards  (NBS) 
announces  a  workshop  to  discuss 
implementation  issues  related  to  the 
Proposed  Federal  Information 
Processing  Standard  (FIPS)  for  POSIX 
(Portable  Operating  System  Interface  for 
Computer  Environments),  including 
planned  additions  to  the  standard  for 
Shell  and  Tools,  System  Administration, 
and  User  Interfaces  (X  Windows 
System).  The  workshop  is  intended  for 
organizations  which  implement  and 
build  software  systems  for  the 
government. 

DATES:  The  workshop  will  be  held  on 
September  22  and  23, 1988  at  the 
National  Bureau  of  Standards  in 
Gaithersburg,  MD, 

ADDRESS:  To  register  or  to  receive  a 
brochure  on  the  workshop,  contact: 
Workshop  for  POSIX  System 
Implementors,  ATTN:  Debbie  Jackson, 
National  Bureau  of  Standards,  Building 
225,  Room  B-266,  Gaithersburg,  MD 
20899,  Telephone:  (301)  975-3295. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  A.  Hall,  (301)  975-3273. 
SUPPLEMENTARY  INFORMATION: 

Attendance  at  the  workshop  is  limited 
due  to  space  requirements  and  the  size 
of  the  conference  facility;  therefore, 
registration  is  on  a  first  come,  first 
served  basis  with  recommended 
limitation  of  two  participants  per 
company.  A  registration  fee  of  $60  will 
be  charged  for  attending  the  workshop. 
Participants  are  expected  to  make  their 


own  travel  arrangements  and 
accommodations.  NBS  reserves  the  right 
to  cancel  any  part  of  the  workshop. 
Ernest  Ambler. 

Director. 

Date:  August  29, 1988. 

[FR  Doc.  88-19977  Filed  9-1-88;  8:45  am] 
BILUNG  CODE  3S10-CN-M 


National  Oceanic  and  Atmospheric 
Administration 

Pacific  Fishery  Management  Council; 
Public  Meetings 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Conunerce. 

The  Pacific  Fishery  Management 
Council  and  its  advisory  entities  will 
convene  public  meetings,  September  19- 
22, 1988,  at  the  Westin  South  Coast 
Plaza,  666  Anton  Boulevard,  Costa 
Mesa,  CA,  as  follows: 

Council — w'ill  convene  September  21 
at  9  a.m.,  with  a  closed  session  (not 
open  to  the  public],  to  discuss  litigation, 
personnel,  and  other  appropriate 
matters.  At  10  a.m.,  the  Council  will 
convene  its  open  session  to  consider 
administrative  matters,  groundfish 
management  issues,  i.e.  inseason 
management  adjustments,  preliminary 
management  specifications  for  1989,  a 
progress  report  for  1989  sablefish 
allocation  discussions,  limited  entry, 
and  the  schedule  for  completing 
Amendment  4  to  the  fishery 
management  plan  (FMP).  There  also  will 
be  a  status  report  on  the  Pacific  halibut 
fishery. 

There  will  be  a  public  comment  period 
on  September  21  at  approximately  4 
p.m.,  to  hear  comments  on  issues  not  on 
the  agenda.  Public  comments  on  agenda 
items  will  be  heard  during  the  Council’s 
discussion  of  each  issue. 

On  September  22  the  Council  will 
convene  at  8  a.m.,  to  address  habitat 
matters  and  salmon  management  issues. 
Salmon  issues  include  review  of  the 
1988  fisheries,  FMP  amendment  for  1989, 
scoping  session  for  amending  the  FMP  in 
1990,  review  of  the  March  salmon 
process,  salmon  research  needs,  review 
of  Indian  and  non-Indian  catch  sharing, 
and  feasibility  of  methodology  review 
for  Washington  coho  salmon  stocks. 

Scientific  and  Statistical  Committee 
(SSC) — will  convene  September  19  at  1 
p.m.,  to  address  issues  on  the  Council 
agenda  and  will  reconvene  September 
20,  at  8  a.m. 

Council  Performance  Select  Group 
Subcommittee — will  convene  September 
20  at  8  a.m.,  to  consider  changes  to  the 
March  salmon  meeting  process. 

Groundfish  Select  Group — will 


convene  September  20  at  1  p.m.,  to 
consider  inseason  adjustments  to 
groundfish  regulations  and  1989 
measures  and  catch  limits. 

Habitat  Committee — will  convene 
September  20  at  1  p.m.,  to  consider 
relevant  and  timely  habitat  issues  for 
fisheries  under  Council  jurisdiction. 

Budget  Committee — will  convene 
September  20  at  5  p.m.,  to  review  1988 
and  1989  funding  for  Council  operations. 

Detailed  agendas  for  the  above 
meetings  will  be  available  to  the  public 
after  September  9.  For  further 
information  contact  Lawrence  D.  Six, 
Exectutive  Director,  Pacific  Fishery 
Management  Council,  Metro  Center, 
Suite  420,  2000  SW  First  Avenue. 
Portland,  OR  97201;  telephone:  (503) 
221-6352. 

Dated:  August  29. 1988. 

Joe  P.  Clem, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  88-20011  Filed  9-1-88;  8:45  am] 
BILUNG  CODE  3510-22-M 


[Modification  No.  1  to  Permit  No.  495] 

Marine  Mammals;  Modification  of 
Permit;  Dr.  Susan  Shane  (P127B^ 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §  216.33(d)  and  (e)  of 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216),  Scientific  Research 
Permit  No.  495  issued  to  Dr.  Susan 
Shane,  250  Cottini  Way,  Santa  Cruz, 
California  95060,  on  April  11, 1985,  (50 
FR  15232)  is  modified  in  the  following 
manner 

Section  B.6  is  replaced  by: 

6.  This  Permit  is  valid  with  respect  to  the 
taking  authorized  herein  imtil  December  31, 
1990. 

This  modification  becomes  effective 
August  17, 1988. 

Documents  submitted  in  connection 
with  the  above  modification  are 
available  for  review  in  the  following 
offices; 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue  NW.,  Room  805,  Washington, 
DC; 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service  9450  Koger 
Boulevard.  St.  Petersburg,  Florida  33702; 
and 
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Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  300  South 
Ferry  Street,  Terminal  Island,  California 
90731-7415. 

Nancy  Foster, 

Director,  Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine  Fisheries 
Service. 

[FR  Doc.  88-20012  Filed  9-1-88;  8:45  amj 
BILUNQ  CODE  3510-22-M 


[Modification  No.  2  to  Permit  No.  573] 

Marine  Mammals;  Permit  Modification; 
Dr.  William  A.  Watkins  (P70C) 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216),  Scientific  Research 
Permit  No.  573  issued  to  Dr.  William  A. 
Watkins,  Woods  Hole  Oceanographic 
Institution,  Woods  Hole,  Massachusetts 
02543,  on  November  2, 1986  (51  FR 
43422],  as  modified  on  December  31, 

1987  (53  FR  9348)  is  further  modified  as 
follows: 

Section  B.3  is  revised  as: 

3.  The  Holder  shall  suspend  tagging 
activities  if:  a]  an  animal  is  killed,  injured  or 
develops  an  infection  as  a  result  of  the 
authorized  activities;  or  b)  if  there  is  any 
uncertainty  as  to  the  survival  or  health  of 
more  than  one  of  the  previously  radio  tagged 
animals.  The  Holder  may  proceed  with 
subsequent  tagging  activities  provided  that  a) 
following  a  tagging  attempt,  part  or  all  of  the 
tag  antenna  can  be  seen,  the  radio  signal  is 
received  as  would  be  expected  if  the  tag  were 
properly  implanted,  or  the  tag  is  seen  to  miss 
the  target  animal;  and  b)  further  tagging 
efforts  be  suspended  pending  consultation 
with  the  National  Marine  Fisheries  Service 
and  authorization  to  resume  tagging  the 
second  time  that  condition  “a”  is  not  met. 
Authorization  to  continue  research  activities 
in  subsequent  years  be  contingent  upon 
submission  and  approval  of  a  report  on  the 
preceding  year's  activities  which  shall 
include  a  summary  and  description  of  the 
information  and  rationale  used  to  conclude 
that  each  tagged  whale  was  not  harmed;  and 
the  basis  upon  which  the  decision  to  proceed 
with  the  subsequent  tagging  activities  was 
made. 

This  modification  became  effective  on 
August  25, 1988. 

Documents  submitted  in  connection 
with  the  above  modification  are 
available  for  review  in  the  following 
offices: 

Office  of  Protected  Resources  and 
Habitat  Programs,  National  Marine 
Fisheries  Service,  1825  Connecticut 
Avenue,  Room  805,  Washington,  DC; 

Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  14  Elm  Street, 


Federal  Building,  Gloucester, 
Massachusetts  01930;  and 
Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  9450  Koger 
Boulevard,  St.  Petersburg,  Florida,  33702. 

Date;  August  25, 1988. 

Nancy  Foster, 

Office  of  Protected  Resources  and  Habitat 
Programs,  National  Marine  Fisheries  Service. 
(FR  Doc.  88-20013  Filed  9-1-88;  8:45  am] 
BILUNQ  CODE  3510-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishing  import  Restraint  Limits 
for  Certain  Cotton,  Wool,  Man-Made 
Fiber,  Silk  Blend  and  Other  Vegetable 
Fiber  Textile  Products  From  the 
Republic  of  Korea;  Correction 

August  30, 1988. 

In  footnote  3  of  the  letter  to  the 
Commissioner  of  Customs  published  in 
the  Federal  Register  on  January  5, 1988 
(53  FR  161),  add  TSUSA  number 
355.3500  to  the  TSUSA's  for  Category 
229-F. 

James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  88-20028  Filed  9-1-88;  8:45  am] 
BILUNQ  CODE  3510-DR-M 


Amendment  of  Import  Limits  for 
Certain  Cotton,  Wool  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  In  Singapore 

August  30, 1988. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 

EFFECTIVE  DATE:  September  7, 1988. 
AUTHORITY:  Executive  Order  11651  of 
March  3, 1972,  as  amended;  section  204 
of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ross  Arnold,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  535-6736.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  377-3715. 


SUPPLEMENTARY  INFORMATION:  At  the 

request  of  the  Government  of  the 
Republic  of  Singapore,  the  current 
designated  consultation  levels  are  being 
increased  for  Categories  222  and  442. 

A  description  of  the  textile  categories 
in  terms  of  T.S.U.S.A.  numbers  is 
available  in  the  CORRELATION;  Textile 
and  Apparel  Categories  with  Tariff 
Schedules  of  the  United  States 
Annotated  (see  Federal  Register  notice 
52  FR  47745,  published  on  December  16, 
1987).  Also  see  52  FR  49188,  published 
on  December  30, 1987. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all  of 
the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 

James  H.  Babb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  30. 1988. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Mr.  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  24, 1987  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  hber  textile  products,  produced  or 
manufactured  in  Singapore  and  exported 
during  the  period  which  began  on  January  1, 
1988  and  extends  through  December  31, 1988. 

Effective  on  September  7, 1988,  the 
directive  of  December  24, 1987  is  being 
amended  to  increase  the  limits  for  cotton, 
wool  and  man-made  fiber  textile  products  in 
the  following  categories; 


Category 

Amended  12-mo  limit ' 

222 

450.000  pounds. 

442 

11,000  dozen. 

‘  The  limits  have  not  been  adjusted  to  account  for 
any  imports  exported  after  December  31. 1987. 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 

James  H.  Babb. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  88-20029  Filed  9-1-88;  8:45  am] 
BILUNQ  CODE  3510-I)R-M 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1988;  Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Additions  to  Procurement  List. 

summary:  This  action  adds  to 
Procurement  List  1988  commodities  to  be 
produced  by  workshops  for  the  blind  or 
other  severely  handicapped. 

EFFECTIVE  DATE:  October  3, 1988. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 
E.R.  Alley,  Jr.,  (703J  557-1145. 
SUPPLEMENTARY  INFORMATION:  On  July  1 
and  July  15, 1988,  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published 
notices  (53  FR  24992  and  26847)  of 
proposed  additions  to  Procurement  List 
1988,  December  10, 1987  (52  FR  46926). 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 

b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  conunodities  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  procured  by  the 
Government. 

Accordingly,  the  following 
commodities  are  hereby  addded  to 
Prodcurement  List  1988: 

Lanyard,  Camouflage 
1080-000-571-5015 
Strap  Assembly,  Litter 
1680-00-878-8964  BZ 
E.R.  Alley,  Jr.. 

Deputy  Executive  Director. 

(FR  Doc.  88-20019  Filed  9-1-88;  8:45  am] 
BtLUNQ  CODE  6820-33-M 


Procurement  List  1988;  Proposed 
Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 


ACTION:  Proposed  additions  to 
procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1988  commodities  to  be  produced  and  a 
service  to  be  provided  by  workshops  for 
the  blind  and  other  severely 
handicapped. 

Comments  Must  Be  Received  on  or 
Before:  October  3, 1988. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  Suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 
E.R.  Alley,  Jr.  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  piu-suant  to  41  U.S.C. 
47(al(2]  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  Jo  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  and  service 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  service  to  Procurement 
List  1988,  December  10, 1987  (52  FR 
46926). 

Commodities 

Pad,  Writing  Paper 
7530-01-124-5660  (GSA  Regions  9, 10 
and  New  Cumberland  Army  Depot) 
7530-01-131-0091  (GSA  Regions  2. 9, 
10  and  New  Cumberland  Army 
Depot) 

Slacks.  Women’s 
8410-01-029-6690 
8410-00-591-1165 
8410-00-591-1181 
8410-00-591-1182 
8410-00-591-1185 
8410-00-591-1186 
8410-00-591-1188 
8410-00-591-1189 
8410-00-591-1191 
8410-00-591-1196 
8410-00-591-1197 
8410-00-691-1201 
8410-00-591-1202 
8410-00-591-1203 
8410-00-591-1204 
8410-00-591-1205 
8410-00-591-1206 
8410-00-591-1215 
8410-00-591-1217 
8410-00-591-1228 
8410-00-591-1232 
8410-00-591-1233 
8410-00-591-1234 
8410-00-591-1235 
8410-00-591-1236 


8410-00-591-1237 

8410-00-591-1238 

8410-00-591-1239 

8410-00-591-1248 

8410-00-591-1251 

8410-00-591-1261 

8410-00-591-1263 

8410-00-591-1290 

8410-00-591-1292 

8410-00-591-1293 

8410-00-591-1300 

8410-00-591-1311 

8410-00-591-1320 

8410-00-591-1337 

8410-00-591-1352 

8410-00-591-1357 

8410-00-591-1358 

Service 

Commissary  Shelf  Stocking  and 
Custodial  Service 
Fort  Monmouth,  New  Jersey 
E.R.  Alley,  Jr., 

Deputy  Executive  Director. 

[FR  Doc.  88-20020  Filed  9-01-88;  8:45  am] 
BILLING  CODE  6620-33-M 


COMMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange 
Proposed  Futures  Contract 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
commodity  futures  contract. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (“Commission”) 
previously  published  in  the  Federal 
Register  a  proposal  of  the  Chicago 
Mercantile  Exchange  (“CME”)  for 
designation  as  a  contract  market  in 
futures  on  the  Morgan  Stanley  Capital 
International  United  Kingdom  Stock 
Index.  The  Director  of  the  Division  of 
Economic  Analysis  (“Division”)  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that, 
in  this  instance,  an  additional  period  for 
public  comment  is  warranted. 
date:  Comments  must  be  received  on  or 
before  September  19, 1988. 

ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW..  Washington,  DC  20581. 
Reference  should  be  made  to  the  CME 
Morgan  Stanley  United  Kingdom  Stock 
Index  futures  contract. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Shilts,  Division  of  Economic 
Analysis,  Commodity  Fi’tures  Trading 
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Commission,  2033  K  Street  NW., 
Washington.  DC  20581,  (202)  254-7303. 

SUPPLEMENTARY  INFORMATION:  On  May 

19, 1988,  the  Commission  published  in 
the  Federal  Register,  for  a  60-day 
comment  period,  a  notice  of  availability 
of  the  CME’s  proposed  terms  and 
conditions  for  the  U.K.  stock  index 
futures  contract  (53  FR 17969).  In  an 
August  12, 1988  letter  to  the 
Commission,  the  CME  requested  that  the 
Commission  republish  the  terms  and 
conditions  of  the  proposed  contract  “so 
that  the  public  and  other  interested 
parties  may  have  a  further  opportunity 
to  comment  on  the  application.”  As 
noted,  the  Director  of  the  Division  has 
determined  that,  for  this  proposed 
contract,  an  additional  comment  period 
is  warranted. 

Copies  of  the  terms  and  conditions  of 
the  proposed  futures  contract  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  2033  K  Street  NW., 
Washington,  DC  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202)  254-6314. 

Other  materials  submitted  by  the 
CME  in  support  of  the  application  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission’s  regulations 
thereunder  (17  CFR  Part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for  copies 
of  such  materials  should  be  made  to  the 
FOI,  Privacy  and  Sunshine  Acts 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission’s 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
terms  and  conditions  of  the  proposed 
futures  contract,  or  with  respect  to  other 
materials  submitted  by  the  CME  in 
support  of  the  application,  should  send 
such  comments  to  )ean  A.  Webb,, 
Secretary,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581,  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  August  30, 
1988. 

Paula  A.  Tosini, 

Director,  Division  of  Economic  Analysis. 

[FR  Doc.  88-20033  Filed  9-1-88:  8:45  am] 
BILUNG  CODE  63S1-01-M 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

Action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number: 
Personnel  Security  Questionnaire 
(Industrial);  DD  Form  49;  and  OMB 
Control  Number  0704-0002. 

Type  of  Request:  Extension. 

Average  Burden  Hours /Minutes  Per 
Response:  1  hour,  30  minutes. 

Frequency  of  Response:  One-time 
basis. 

Number  of  Respondents:  30,000. 
Annual  Burden  Hours:  45,000. 

Annual  Responses:  30,000. 

Needs  and  Uses:  The  Personnel 
Security  Questionnaire  (Industrial),  DD 
Form  49,  is  used  to  obtain  background 
information  for  personnel  security 
investigative  and  evaluate  piuposes  in 
order  to  determine  the  security 
eligibility  of  contractor  personnel  for 
assignment  to  a  sensitive  position  and/ 
or  access  to  information  classified  TOP 
SECRET.  The  completed  form  is 
routinely  used  by  the  Defense 
Investigative  Service  to  determine  the 
scope  of  a  personnel  security 
investigative.  It  is  also  used  to  provide 
evaluators  or  adjudicators  with  personal 
history  information  relevant  to 
personnel  security  determinations.  The 
information  contained  in  the  form  may 
also  be  disclosed  to  other  Federal 
agencies  that  are  authorized  under 
specific  statutory  or  Executive  authority 
to  make  personnel  security 
determinations. 

Affected  Public:  Individuals/ 
households. 

Respondents  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer  Dr.  Timothy 
Sprehe. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Dr.  Timothy  Sprehe  at  Office  of 
Management  and  Budget,  Desk  Ofiicer, 
Room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Ms.  Pearl 
Rascoe-Harrison. 

A  copy  of  the  information  collection 
proposal  may  be  obtained  from,  Ms. 
Rascoe-Harrison,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  Suite  1204, 


Arlington,  Virginia  22202-4302, 
telephone  (202)  746-0933. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

August  30, 1988. 

[FR  Doc.  88-20065  Filed  9-1-88;  8:45  am] 
BILUNG  CODE  M10-01-M 


National  Guard  Bureau;  Availability  of 
an  Environmental  Impact  Statement 
(EIS) 

agency:  National  Guard  Bureau,  DoD/ 
Minnesota  Department  of  Military 
Affairs,  DoD. 

action:  Notice  of  availability  of  an 
environmental  impact  statement; 
proposed  mission  expansion/multiple 
construction  at  Camp  Ripley  Army 
National  Guard  Training  Site, 
Minnesota. 


Backgroimd 

Camp  Ripley  Army  National  Guard 
Training  Area  is  a  state  owned,  state 
operated,  federally  funded  installation. 
Pursuant  to  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  National  Guard  Bureau  and 
Minnesota  Department  of  Military 
Affairs  have,  acting  as  co-lead  agencies, 
prepared  a  Final  Environmental  Impact 
Statement  on  the  proposed  master  plan 
mission  expansion/multiple 
construction  at  Camp  Ripley,  Minnesota. 
On  July  22, 1986,  a  Notice  of  Intent  to 
prepare  an  Environmental  Impact 
Statement  was  published  in  the  Federal 
Register.  A  scoping  meeting  (in 
accordance  with  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  1500-1508))  was  conducted  on  July 
31, 1986,  at  Morrison  County 
Courthouse,  Little  Falls,  Minnesota,  to 
identify  significant  issues  related  to  the 
proposed  master  plan  mission 
expansion/multiple  construction  at 
Camp  Ripley.  A  Draft  EIS  was  prepared 
and  a  Notice  of  Availability  was 
published  in  the  Federal  Register  on 
March  18, 1988.  Public  comments  were 
received  between  March  18, 1988  and 
May  18, 1988.  The  public  hearing  was 
held  at  Camp  Ripley,  Minnesota  on 
April  12, 1988.  Comments  and  responses 
are  included  in  the  Final  EIS. 

Action 

The  proposed  action  includes 
renovation  and  rehabilitation  of  existing 
facilities,  construction  of  new  facilities, 
range  improvements,  development  of 
new  ranges,  and  associated  maneuver 
areas,  and  a  potential  for  increased 
training  site  utilization.  The  Final  F.IS 
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addresses  direct  and  indirect 
environmental  impacts,  both  beneHcial 
and  detrimental.  Environmental  impacts 
addressed  include  those  affecting  air 
quality,  noise,  physical  setting,  natural 
resources,  land  use,  waste  disposal, 
water  resources,  cultural  resources,  and 
social  and  economic  resources. 

In  addition  to  the  proposed  actions, 
three  alternatives  were  considered  in 
the  Final  EIS: 

(a)  No  Action  (Status  Quo). 

(b)  ModiHcation/ Alteration  of 
Proposed  Action. 

(c)  Conduct  actions  at  another 
location. 

Document  Availability 

The  identification  of  preferred 
alternatives  in  the  Final  Environmental 
Impact  Statement  does  not  constitute  a 
final  decision.  The  Final  EIS  and  any 
comments  received  will  be  used  by  the 
Army  National  Guard  to  prepare  a 
Record  of  Decision.  Copies  of  the  Final 
EIS  may  be  obtained  from:  Minnesota 
Department  of  Military  Affairs,  ATTN: 
John  F.  Ebert,  Facilities  Management 
Office,  P.O.  Box  348,  Little  Falls, 
Minnesota  56345-0348,  or  telephone 
(612)  632-6631. 

Lewis  D.  Walker, 

Deputy  for  Environment,  Sofety,  and 
Occupational  Health  OASA  (I&L). 

|FR  Doc.  88-19874  Filed  9-1-88:  8:45  am] 
BILUNG  CODE  371IM>S-II 


Department  of  the  Army 

Army  Laboratory  Command; 

Availability  of  a  Rechargeable  Li/ 
UC0O2  Electrochemical  Cell;  Exclusive 
Licensing 

In  accordance  with  37  CFR  404.7 
announcement  is  made  of  the 
availability  of  a  rechargeable  Li/ 

LiCoOz  electrochemical  cell  containing 
an  electrolyte  of  LiAsFs  in 
dimethylcarbonate  mixtures  with 
methylformate  for  exclusive  licensing. 
Inventors  at  the  U.S.  Army  Electronics 
Technology  and  Devices  Laboratory 
(USAET&DL)  have  been  awarded  a 
patent  on  a  new  lithium  rechargeable 
electrochemical  cell  comprising  lithium 
as  the  anode,  the  lithium  intercalating 
compound  Li,CoOi  (o<x<l)  as  the 
cathode,  and  an  electrolyte  of  1  2  mol 

dm'®  LiAsFe  in  dimethylcarbonate 
mixtures  with  methylformate  in  which 
the  mass  percent  of  the 
dimethylcarbonate  component  can  vary 
from  25  mass  percent  to  100  percent.  The 
rights  to  this  electrochemical  system 
belong  to  the  United  States  Government. 

The  new  rechargeable  electrochemical 
cell  utilizes  an  electrolyte  which 


provides  increased  solvent  stability  with 
both  the  Li  anode  and  LiCoOz  cathode 
over  a  wide  voltage  range  of  —  l.OV  to 
+  5.0V  versus  Li.  The  electrolyte  also 
provides  significantly  improved  cell 
cycle  life  due  to  the  improved  lithium 
plating  efficiency  (>  85%)  of  the  solvent 
mixtures.  The  research  and  development 
of  this  rechargeable  electrochemical  cell 
has  been  completed  such  that  working 
prototypes  have  been  built  and 
successfully  demonstrated.  Prototype 
results  were  obtained  for  button  cells 
(2.3  cm  diameter  x  0.3  cm  thickness) 
cycled  between  4.3V  and  3.5V  at  25°C. 
Nominal  cell  capacities  were  70  mAh  at 
an  average  load  potential  of  3.9V. 
Practical  energy  densities  of  95  Wh/kg 
and  220  Wh/1  hr.ve  been  obtained  for 
discharge  rates  up  io  C,  6.5  (11  mA). 

High  charging  rates  up  to  2  mA  have 
also  been  demonstrated  without 
dendritic  shorting. 

Under  the  authority  of  Section  11(a)(2) 
of  the  Federal  Technology  Transfer  Act 
of  1986  (Public  Law  99-502)  and  section 
207  of  title  35,  United  States  Code,  the 
Department  of  the  Army  as  represented 
by  USAET&DL  wishes  to  exclusively 
license  rights  to  this  electrochemical 
system  to  a  party  interested  in 
manufacturing  and  selling  a 
rechargeable  Li/LiCoOz  electrochemical 
cell. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Mr.  Edward  J.  Plichta,  U.S.  Army 
Electonics  Technology  and  Devices 
Laboratory,  ATTN:  SLCET-PR,  Fort 
Monmouth,  NJ  07703-5000:  (201)  544- 
2691. 

)ohn  O.  Roach,  II, 

Army  Liaison  Officer  with  the  Federal 
Register. 

[FR  Doc  88-20006  Filed  9-1-88: 8:45  am] 
BILLING  CODE  3710-06-M 


Department  of  the  Navy 

Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.),  notice  is  hereby  given  that 
the  Naval  Research  Advisory 
Committee  Panel  on  Next  Generation 
Computer  Resources  will  meet  on 
September  22-23, 1988.  The  meeting  will 
be  held  at  the  Hughes  Aircraft 
Company,  Arlington,  VA.  The  meeting 
will  commence  at  8:00  a.m.  and 
terminate  at  5:00  p.m.  on  September  22 
and  23, 1988.  All  sessions  of  the  meeting 
will  be  closed  to  the  public. 

The  purpose  of  the  meeting  is  to 
provide  briefings  for  the  panel  members 
on  computer  resources.  The  agenda  will 
include  discussions  on  Navy  computer 


needs,  submarine  combat  systems, 
government  computer  standards, 
commercial  computer  standards  and 
OSD/Joint  Service  Coordination.  These 
briefings  and  discussions  will  contain 
classified  information  that  is  specifically 
authorized  under  criteria  established  by 
Executive  order.  The  classified  and  non- 
classified  matters  to  be  discussed  are  so 
inextricably  intertwined  as  to  preclude 
opening  any  portion  of  the  meeting. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the  public 
interest  requires  that  all  sessions  of  the 
meeting  be  closed  to  the  public  because 
they  will  be  concerned  with  matters 
listed  in  section  552h(c)(l)  of  title  5, 
United  States  Code. 

For  further  information  concerning  this 
meeting  contact:  Commander  L.W.  Snyder, 
U.S.  Navy,  Office  of  Naval  Research,  800 
North  Quincy  Street,  Arlington,  VA  22217- 
5000.  Telephone  Number:  (202)  696-4870. 

Date:  August  30, 1988. 

Jane  M.  Virga, 

Lieutenant,  fAGC,  U.S.  Naval  Reserve, 
Federal  Register  Liaison  Officer. 

[FR  Doc.  88-19974  Filed  9-1-88;  8:45  am] 
BILUNG  CODE  3aiO-AE-M 


Performance  Review  Board 
Membership 

Pursuant  to  5  U.S.C.  4314(c)(4),  the 
Department  of  the  Navy  (DON) 
announces  the  appointment  of  members 
to  the  DON’S  numerous  Senior 
Executive  Service  (SES)  Performance 
Review  Boards  (PRB’s).  The  purpose  of 
the  Boards  is  to  provide  fair  and 
impartial  review  of  the  SES  performance 
appraisals  prepared  by  the  senior 
executive’s  immediate  and  second  level 
supervisor:  to  make  recommendations  to 
the  Secretary  of  the  Navy  regarding 
acceptance  or  modification  of  the 
performance  rating,  transfer, 
reassignment,  or  removal  from  the  SES 
of  any  senior  executive  whose 
performance  is  considered  to  be 
unsatisfactory;  and  to  make 
recommendations  for  monetary 
performance  awards.  Composition  of  the 
particular  Boards  will  be  determined  on 
an  ad  hoc  basis  from  among  individuals 
listed  below: 

Ailes,  R.H.  RADM 
Angrist,  E.P.  Mr. 

Ashe,  O.R.  Mr. 

Baker,  III,  A.D.  Mr. 

Beach,  C.P.  Mr. 

Bergquist,  K.  The  Honorable 
Blickstein,  I.N.  Mr. 

Calvert.  J.F.  RADM 
Cammack,  E.G.  Mr. 

Campbell.  JR.  W.  Mr. 

Cantrell,  W.H.  RADM 


Federal  Register  /  Vol.  53,  No.  171  /  Friday,  September  2,  1988  /  Notices 


34143 


Cipriano,  J.R.  Mr. 

Clark,  C.C.  Ms. 

Clark,  C.H.  Mr. 

Clautice,  W.G.  Capt 
Coffey.  K.J.  Dr. 

Coffey,  T.  Dr. 

Collie,  I.D.  Mr. 

Comstock,  E.T.  Mr. 

Conn,  R.H.  The  Honorable 
Costello,  J.N.  Mr. 

Cropsey,  S.  Mr. 

Dalrymple,  J.R.  RADM 
Deprete,  A.  Mr. 

Dil worth,  G.  Mr. 

Ditrapani,  A.R.  Mr. 

Dixson,  H.L.  Mr. 

Doak,  R.  Mr. 

Donalson,  E.  Mr. 

Eastin,  K.E.  Mr. 

Esau,  A.C.  Capt 
Everett,  D.G.  Mr. 

Faught  Jr,  T.E.  The  Honorable 
Filipiak,  F.L.  RADM 
Ford,  F.B.  Mr. 

Forssell,  A.G.  Mr. 

Fox,  C.E.  Mr. 

Friichtenicht,  R  RADM 
Gaines,  J.E.  Mr. 

Geiger,  C.G.  Mr. 

Goodman,  R.O.  Mr. 

Gorsey,  C.V.  Mr. 

Grimes,  A.B.  Mr. 

Hallex,  R.A.  Mr. 

Hamer,  P.A.  Mr. 

Hathaway,  D.L.  Mr. 

Haver,  R.L.  Mr. 

Haycock,  T.J.  Mr. 
Hendrickson,  D.  Capt 
Higgins,  M.L.  Mr. 

Hitch,  P.M.  Mr. 

Hoffman,  G.C.  Mr. 

Horne,  R.B.  Radm 
Houley,  W.  Radm 
Ilg,  R.P.  Radm 
Johnson,  A.E.  Mr. 

Johnson,  R.V.  Mr. 

Keane,  J.J,  Mr, 

Keightley,  G.  Mr. 

Kinney,  E.T.  Mr. 

Kiss,  R.K.  Mr. 

Knudsen,  R.  Dr. 

Lafande,  R.A.  Dr. 

Leuschner,  R.  Radm 
Lindahl.  W.H.  Mr. 

Loftus,  S.F.  Radm 
Mackinnon,  III,  M.  Radm 
Malatino,  R.E.  Mr. 
Marchesani,  M.F.  Mr. 

Marsh,  J.W.  Mr. 

Masciarelli,  J.R.  Mr. 

Matteo,  D.A.  Mr, 

Meletzke,  D.M.  Ms. 

Messere,  E.  Mr. 

Moore,  R.M.  Radm 
Moore,  R.P,  Mr. 

Murphy,  P.M.  Mr. 

Myatt,  J.M.  Bgen 
McElhaney,  M.K.  Mr. 


McManus,  C.  Mr. 

Nathan,  H.J.  Mr. 

Nemfakos,  C.P.  Mr. 

Nickell,  Jr,  J.R.  Mr. 

O’Connor,  J.J.  Mr. 

Olsen,  M.A.  Ms. 

Panek,  R.L  Mr. 

Phelps,  F.A,  Mr. 

Pyatt,  E.A.  The  Honorable 
Quast,  H.  Radm 
Rae,  W.G.  Mr. 

Reed,  J.  Mr. 

Renfro,  J.G.  Mr. 

Roark,  Jr,  J.E.  Mr. 

Robinson,  B.B.  Dr. 

Rojas,  R.R.  Mr. 

Roth,  A.J.  Mr. 

Rumpf,  R.L.  Mr. 

Saalfeld,  F.  Dr. 

Sansone,  W.  Mr. 

Saul,  E.L.  Mr. 

Schaefer,  Jr,  W.  Mr. 

Schaeffer,  T.W.  Mr. 

Schneider,  P.A.  Mr. 

Seely,  J.M.  Radm 
Selwyn,  P.  Dr. 

Shaffer,  R.L.  Mr. 

Shepard,  J.J.  Dr. 

Sheridan,  F.L,  Mr, 

Shrader,  J.N.  Mr. 

Silva,  E.A.  Dr. 

Smith,  W.H.  Dr. 

Steele,  R.H.  Mr. 

Sterns,  F.S.  Mr. 

Stratton,  A.M.  Ms. 

Swofford,  F.W.  Mr. 

Tarbell,  W.A.  Mr. 

Taussig,  Jr,  J.K.  Mr. 

Thomas,  R.O.  Mr. 

Tiedgen,  D.W.  Mr. 

Topping,  R.  Radm 
Tumquist,  C.J.  Mr, 

Wagner,  G.F.A.  Capt 
Walsh,  R.M.  Radm 
Weiss,  A.R.  Mr. 

Whalen,  J.R.  Mr. 

Wilcox,  H.J.  Mr. 

Wilgenbusch,  R.  Radm 
Willoughby,  W.J.  Mr. 

Wilson,  J.R.  Radm 
Wyant,  F.E.  Mr. 

August  30, 1988. 

Jane  M.  Virga, 

Lieutenant,  JAGC,  U.S.  Naval  Reserve  Federal 
Register  Liaison  Officer. 

[FR  Doc.  88-19975  Filed  9-1-88;  8:45  am] 
BILLING  CODE  3810-AEM-¥ 


DEPARTMENT  OF  EDUCATION 

National  Advisory  Council  on 
Educ^itional  Research  and 
Improvement;  Meeting 

agency:  National  Advisory  Council  on 
Educational  Research  and  Improvement, 
Education. 

ACTION:  Full  Council  Meeting  of  the 


National  Advisory  Council  on 
Educational  Research  and  Improvement. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  agenda  of  a  forthcoming 
meeting  of  the  National  Advisory 
Council  on  Educational  Research  and 
Improvement.  This  notice  also  describes 
the  functions  of  the  Council.  Notice  of 
this  meeting  is  required  under  section 
10(a)(2]  of  the  Federal  Advisory 
Committee  Act. 

DATE:  September  26  and  27, 1988. 
ADDRESS:  The  Council  will  meet  on 
September  26  in  the  Conference  Room  of 
Alumni  Memorial  Residence  I,  Johns 
Hopkins  University,  3400  North  Charles 
Street,  Baltimore,  Maryland  21218,  from 
9  a.m.  to  5  p.m.  The  Council  will  meet  on 
September  27  in  the  Board  Room, 

Shriver  Auditorium,  Johns  Hopkins 
University,  from  9  a.m.  to  4  p.m.. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Grace  Lucier,  Executive  Director, 
National  Advisory  Council  on 
Educational  Research  and  Improvement, 
330  C  Street  SW.,  Room  4076, 
Washington,  DC  20202-7579,  (202)  732- 
1205. 

SUPPLEMENTARY  INFORMATION:  The 

Council  is  authorized  by  section  405  of 
the  1972  Education  Amendments,  Pub.  L. 
92-318,  as  amended  by  the  Higher 
Education  Amendments  of  1986  (Pub.  L 
99-498,  20  U.S.C.  1221e.  The  Council 
advises  the  President,  the  Secretary  of 
Education,  and  the  Congress  on  policies 
and  activities  carried  out  by  the  Office 
of  Educational  Research  and 
Improvement. 

Meetings  of  the  Council  are  open  to 
the  public.  The  agenda  for  September  26 
includes  briefings  on  the  education  of 
the  talented  and  gifted  by 
administrators  of  the  Center  for  the 
Advancement  of  Academically  Talented 
and  Gifted  Youth,  and  reports  on 
research  and  development  activities  of 
the  Center  for  Research  on  Elementary 
and  Middle  Schools. 

On  September  27  the  Council  will 
formulate  its  recommendations  to  the 
President,  the  Secretary  of  Education 
and  the  Congress,  its  agenda  for  Fiscal 
Year  1989,  and  consider  other  Council 
business. 

Records  are  kept  of  all  Council 
Proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  National 
Advisory  Council  on  Educational 
Research  and  Improvement,  330  C  Street 
SW.,  Room  4076,  Washington,  DC 
20202-7579,  from  the  hours  of  9  a.m.  to  5 
p.m.  Monday  through  Friday. 
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Dated:  August  30, 1988. 

Mary  Grace  Lucier, 

Executive  Director. 

(FR  Doc.  88-20043  Filed  9-1-88:  8:45  am) 
BIIXING  CODE  4000-01-M 


National  Council  on  Vocational 
Education;  Public  Meeting 

agency:  National  Council  on  Vocational 
Education. 

ACTION:  Public  Meeting  of  the  Council. 

summary:  This  notice  set  forth  the 
proposed  agenda  of  a  forthcoming 
meeting  of  the  National  Coimcil  on 
Vocational  Education.  It  also  describes 
the  functions  of  the  Council.  Notice  of 
this  meeting  is  required  under  Section 
10(a)  (2)  of  the  Federal  Advisory 
Committee  Act,  and  is  intended  to  notify 
the  general  public  of  its  opportunity  to 
attend. 

date:  September  23, 1988 — 9:00  a.m.  to 
4:00  p.m. 

ADDRESS:  Harbor  View  Inn,  28  West 
Cabrillo  Blvd.,  Santa  Barbara,  CA  92101, 
Conference  Room,  (805)  963-0780. 
SUPPLEMENTARY  INFORMATION:  The 
National  Council  on  Vocational 
Education  is  established  under  Section 
104  of  the  Vocational  Education 
Amendments  of  1968,  Pub.  L  90-576. 

The  Council  is  established  to: 

(A)  Advise  the  President,  the 
Congress,  and  the  Secretary  of 
Education  concerning  the  administration 
of,  preparation  of  general  regulations 
for,  and  operation  of,  vocational 
education  programs  supported  with 
assistance  under  this  title; 

(B)  Review  the  administration  and 
operation  of  vocational  education 
programs  under  this  title,  including  the 
effectiveness  of  such  programs  in 
meeting  the  purposes  for  which  they  are 
established  and  operated,  make 
recommendations  with  respect  thereto, 
and  make  annual  reports  of  its  findings 
and  recommendations  (including 
recommendations  for  changes  in  the 
provisions  of  this  title)  to  the  Secretary 
for  transmittal  to  Congress:  and 

(C)  Conduct  independent  evaluations 
of  programs  carried  out  under  this  title 
and  publish  and  distribute  the  results 
thereof. 

Agenda:  The  proposed  agenda  will 
include:  Review  of  the  National 
Awareness  Campaign  and  Council 
Initiatives. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Joyce  Winterton,  Executive  Director. 
330  C  Street  SW.,  Suite  4080, 
Washington,  DC  20202,  (202)  732-1884. 

Records  are  kept  of  all  Council 
proceedings,  and  are  available  for 


public  inspection  at  the  above  address 
from  the  hours  of  9:00  a.m.  to  4:30  p.m. 

Signed  at  Washington,  DC  August  30. 1988. 
Joyce  Winterton, 

Executive  Director. 

(FR  Doc.  88-20069  Filed  9-1-88:  8:45  am] 
BILLING  CODE  400(H)1-M 


DEPARTMENT  OF  ENERGY 

Intent  To  Award  a  Grant  Agreement  to 
CBI  Research  Corporation 

AGENCY:  U.S.  Department  of  Energy 
(DOE). 

ACTION:  The  U.S.  DOE  announces  that 
pursuant  to  10  CFR  600.7(b),  it  is 
restricting  eligibility  for  award  of  grant 
number  DE-FG01-88CE26559  for 
construction  and  testing  of  a  laboratory 
scale  ice  slurry  district  cooling  system. 

summary:  The  U.S.  DOE,  Office  of 
Building  and  Community  Systems, 
Building  Services  Division,  has  prepared 
a  request  to  fund  an  application 
submitted  by  CBI  Research  Corporation. 
This  project  is  one  of  six  projects 
previously  selected  by  a  competitive 
solicitation,  issued  in  1986,  which 
contained  a  provision  for  follow-up  of 
complementary  research.  The  work  to 
be  performed  is  a  modification  and 
expansion  of  the  facility  previously 
constructed.  Storage  and  heat 
exchangers  will  be  added  to  the  test 
facility  to  replicate  a  complete  district 
cooling  system.  The  compressor  and  the 
pump  will  be  replaced  and  a  vessel  used 
in  the  production  process  will  be 
redesigned.  The  pilot  plant  will 
incorporate  the  CBI  direct  freeze  process 
which  efficiently  produces  ice  slurry  by 
directly  contacting  water  with 
refrigerant. 

Eligibility 

Award  of  this  effort  is  being  restricted 
to  CBI  Industries,  Inc.  due  to  the 
following: 

a.  CBI  has  built  a  unique  facility  for 
testing  ice  slurries. 

b.  CBI  has  the  knowledge  and 
expertise  in  the  testing  of  ice  slurries. 

c.  CBI  has  developed  a  unique 
technique,  and  is  the  only  entity  that  can 
produce  ice  through  the  direct  freeze 
process. 

d.  The  proposed  work,  to  test  the 
direct  freeze  process  for  district  cooling 
applications,  is  an  integral  part  of  the 
ice  slurry  testing  completed  under  a 
previous  grant  to  to  this  entity. 

e.  Based  on  our  cost  evaluation,  the 
proposed  work  is  advantageous  to  the 
government.  It  is  estimated  that  CBI  will 
perform  the  research  at  least  cost  to  the 


Government  in  terms  of  funding  and 
time  considerations. 

f.  The  proposed  modification  of  the 
facility  is  complementary  and  consistent 
with  the  advanced  fluids  program 
objectives. 

The  term  of  this  grant  will  be  for  one 
(1)  year. 

FOR  FURTHER  INFORMATION  CONTACT. 

Rosemarie  Marshall,  MA-453.2.  U.S. 
Department  of  Energy,  Office  of 
Procurement  Operations,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586-1061. 

Thomas  S.  Keefe, 

Director,  Contract  Operations  Division  “B", 
Office  of  Procurement  Operations. 

(FR  Doc.  88-20068  Filed  9-1-88:  8:45  am] 
BILUNG  CODE  64S0-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER88-558-000  et  al.l 

Niagara  Mohawk  Power  Corp.  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

August  29, 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Niagara  Mohawk  Power  Corporation 
(Docket  No.  ER88-558-000] 

Take  notice  that  on  August  10, 1988, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing  as 
an  initial  rate  schedule,  an  Agreement 
between  Niagara  Mohawk  and  the 
County  of  Orleans  (Public  Body)  dated 
July  21, 1988.  Niagara  Mohawk  proposes 
an  effective  date  of  October  9  for  the 
Agreement. 

This  Agreement  provides  for  Niagara 
Mohawk  to  allow  the  use  of  such 
portions  of  its  electric  system  and 
facilities  as  are  required  for  the  delivery 
of  Preference  Power  to  Eligible 
Customers  of  the  Public  Body.  The 
Public  Body’s  agent  purchases  the 
Preference  Power  from  the  Power 
Authority  of  the  State  of  New  York. 

Niagara  Mohawk  states  that  the 
Agreement  is  an  initial  rate  schedule 
because  it  is  a  new  service  to  a  new 
customer.  Niagara  Mohawk  further 
states  that  the  proposed  rate  is  the  rate 
per  kWhr  charged  under  Niagara 
Mohawk's  applicable,  residential  rate 
tariff,  minus  the  cost  of  fuel  included  in 
the  retail  rates,  plus  additional  A&G 
expenses  incurred  by  Niagara  Mohawk 
as  a  result  of  the  services  provided  the 
Agency  under  the  Agreement.  Niagara 
Mohawk  states  that  the  rate  was  arrived 
at  through  arms-length  negotiations 
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between  the  parties,  and  that  the 
proposed  rate  is  intended  to  produce  a 
return  to  Niagara  Mohawk  essentially 
equivalent  to  which  Niagara  Mohawk 
would  have  received  had  it  supplied  at 
its  residential  retail  rates  the  amount  of 
power  delivered  as  Preference  Power. 

Copies  of  this  filing  were  served  upon 
the  Public  Service  Commission  of  the 
State  of  New  York  and  the  County  of 
Orleans. 

Comment  date:  September  12, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Southern  California  Edison  Company 
[Docket  No.  ER88-577-0001 
Take  notice  that  on  August  24, 1988, 
Southern  California  Edison  Company 
(Edison]  tendered  for  filing  a  change  of 
rates  for  transmission  service  as 
embodied  in  Edison’s  agreements  with 
the  following  entities  which  reflects  a 
reduction  in  rate  of  return  from  11.24 
percent  to  10.75  percent  and  changes  to 
depreciation  rates  authorized  by  the 
California  Public  Utilities  Commission 
(CPUC)  to  be  made  effective  January  1, 
1988. 

Rate  Schedule  FERC  No. 

1.  City  of  Anaheim — 130, 164, 193,  200, 
204,  208 

2.  City  of  Azusa— 160, 189, 196,  201,  209 

3.  City  of  Banning— 159, 190, 199,  210 

4.  City  of  Colton— 162, 191,  202,  211 

5.  City  of  Riverside— 129, 165, 192, 194, 
198,  205,  212 

6.  City  of  Vernon— 149, 154.7, 172, 195, 
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7.  Contract  Rate  TN — ^FPC  Electric  Tariff 
Original  Volume  No.  1 

Edison  requests  waiver  of  the 
Commission’s  prior  notice  requirement 
and  an  effective  date  for  these  rate 
changes  of  January  1, 1988. 

In  addition,  Edison  tendered  for  filing 
exhibits  supporting  changes  in  the 
presently  authorized  filed  rates  for 
transmission  service  under  Rate 
Schedule  FERC  No.  159  (Banning]  and 
200  (Anaheim]  filed  in  Docket  No.  ER87- 
516-000. 

The  presently  authorized  filed  rates 
for  Rate  Schedule  FERC  No.  159  did  not 
contain  the  Vincent  Point  of  Receipt, 
and  Rate  Schedule  FERC  No.  200  was 
calculated  using  a  230  kV  path  instead 
of  a  new  500  kV  path. 

Edison  requests  waiver  of  the 
Commission’s  prior  notice  requirement 
and  an  effective  date  retroactive  to 
January  1, 1987,  for  the  correction  of 
Rate  Schedule  FERC  No.  159  and  an 
effective  date  retroactive  to  July  1, 1987, 
for  the  correction  of  Rate  Schedule 
FERC  No.  200. 

In  addition,  Edison  placed  into 
operation  the  Devers-Valley-Serrano  500 


kV  T/L  and  related  500  kV  facilities  on 
July  22, 1987,  which  provides  a  new  path 
for  both  Anaheim’s  and  Azusa’s  nonfirm 
energy  purchases  from  Palo  Verde 
switchyard  to  their  respective  points  of 
delivery. 

Edison  requests  waiver  of  the 
Commission’s  prior  notice  requirements 
and  tenders  for  filing  the  revised  ITS 
rates  FERC  Nos.  130  and  160  with  an 
effective  date  retroactive  to  July  1, 1988. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date:  September  12, 1988,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE„  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214].  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc.  88-20038  Filed  9-1-88;  8:45  am] 
BIUJNQ  CODE  6717-01-M 


Application  Filed  With  the 
Commission;  August  30, 1988 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection: 

a.  Type  of  Filing:  Transfer  of  License. 

b.  Project  No.:  1986-002. 

c.  Date  Filed:  August  19, 1988. 

d.  Applicants:  CP  National 
Corporation  and  Oregon  Trail  Electric 
Consumers  Cooperative,  Inc. 

e.  Name  of  Project:  Rock  Creek 
Project. 

f.  Location:  On  Rock  Creek,  in  Baker 
County,  Oregon.  The  project  occupies 
lands  of  the  United  States  within  the 
Whitman  National  Forest. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §  791(a]-825(r]. 

h.  Applicant  Contacts: 


William  J.  Madden,  Jr.,  Esq.,  Donald  K. 

Dankner,  Esq.;  Bishop,  Cook,  Purcell  & 

Reynolds,  1400  L  Street,  NW., 

Washington,  D.C.  20005-3502;  (202] 

371-5700 

Henry  Lorenzen,  Corey,  Byler,  Rew, 

Lorenzen  &  Hojem,  P.O.  Box  218, 

Pendleton,  OR  97801.  (503]  276-3331 

i.  FERC  Contact:  Thomas  Dean,  (202] 
376-9562. 

j.  Comment  Date:  September  16, 1988. 

k.  Description  of  Application:  CP 
National  Corporation  (transferor] 
proposed  to  transfer  its  license  issued 
on  June  26, 1951,  to  Oregon  Trail  Electric 
Consumers  Cooperative,  Inc. 

(transferee]  in  order  to  sell  all  of  its 
electric  properties  located  in  Oregon  to 
the  transferee.  The  transferee  is  a 
cooperative  organized  pursuant  to  the 
provisions  of  the  Oregon  Cooperative 
Corporation  Act. 

l.  This  notice  also  consists  of  the 
following  standard  paragraphs;  B  &  C 
(except  for  notice  of  intent  to  file 
competing  application  and  competing 
application  filings,  which  are  not 
applicable  to  transfer  of  license 
applications]. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments.  A  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rule  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  “COMMENTS," 
“RECOMMENDATIONS  FOR  THE 
TERMS  AND  CONDITIONS,”  “NOTICE 
OF  INTENT  TO  HLE  COMPETING 
APPUCATION,”  “COMPETING 
APPUCATIONS,”  “PROTESTS”  or 
“MOTION  TO  INTERVENE,”  as 
applicable,  and  the  project  number  of 
the  particular  application  to  which  the 
filing  is  in  response.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission’s 
regulations  to:  the  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  An  additional  copy  must  be 
sent  to:  the  Director,  Division  or  Project 
Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
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Commission,  Room  204-RB,  at  the  above 
address.  A  copy  of  any  notice  of  intent, 
competing  application,  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Lois  D.  Cashell 
Acting  Secretary. 

|FR  Doc.  88-20035  Filed  9-1-88;  8:45] 

BILUNG  CODE  6717-01-M 


[Docket  Nos.  CP88-692-000  et  al.] 

Trunkline  LNG  Co.  et  al.;  Natural  Gas 
Certificate  Filings 

August  30, 1988. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Trunkline  LNG  Company 
(Docket  No.  CP88-692-000) 

Take  notice  that  on  August  18, 1988, 
Trunkline  LNG  Company  (TLC),  P.  O. 

Box  1642,  Houston,  Texas  77251-1642, 
filed  in  Docket  No.  CP88-692-000  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  for  authorization  to 
amend  its  certificate  of  public 
convenience  and  necessary  to  reflect 
TLC’s  proposed  release  of 
approximately  51  acres  of  land  leased 
by  TLC,  which  constitutes  part  of  the 
buffer  areas  adjacent  to  the  site  of  TLC’s 
LNG  terminal  facilities  at  Lake  Charles, 
Louisiana,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
commission  and  open  to  public 
inspection. 

TLC  states  that  the  agreement  for 
leases  of  such  acreage  provides  for 
restrictions  on  use  of  the  land  consistent 
with  the  current  safety  regulations  of  the 
Department  of  Transportation.  TLC 
further  states  that  it  is  intended  that  the 
subject  land  will  be  used  to  relocate  or 
expand  the  storage  area  and  railroad 
right-of-way  for  an  existing,  adjacent, 
cargo  handling  ofieration.  Trailer 
Maritime  Transport  Corporation,  to 
facilitate  commencement  of  construction 
of  facilities  to  provide  a  new  home  post 
for  several  United  States  Navy  vessels. 

No  construction  of  facilities  or  change 
of  facilities  or  operation  is  proposed  by 
TLC  herein.  Upon  effectuation  of  this 
release,  TLC  will  receive  a  pro-rata 
refund  of  its  lump-sum  payment,  which 
will  be  approximately  $175,0CX). 

Comment  date:  September  20, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Gas  Gathering  Corporation 
(Docket  No.  CP88-707-000) 

Take  notice  that  on  August  22, 1988, 
Gas  Gathering  Corporation  (GGC),  Post 
Office  Box  519,  Hammond,  I^uisiana 


70404,  filed  in  Docket  No.  CP88-707-000 
an  application  pursuant  to  Section  7(b} 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  a 
transportation  service  for 
Transcontinential  Gas  Pipe  Line 
Corporation  (Transco)  in  Louisiana,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

GGC  states  that  the  service,  which 
was  authorized  by  the  Commission  in 
Docket  No.  CP82-203,  is  no  longer 
required  because  the  wells  supplying  the 
natural  gas  being  transported  have  been 
plugged  and  abandoned.  GGC  explains 
that  it  was  notified  on  September  3, 

1987,  by  Bintliff  Properties,  the  producer, 
that  the  wells  had  ceased  to  produce 
gas.  It  is  stated  that  no  customers  would 
have  their  service  terminated  as  a  result 
of  the  proposed  abandonment  and  that 
the  impact  on  Transco  would  be  a  direct 
function  of  the  loss  of  production 
sources  due  to  depletion. 

Common  date:  September  20, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Midwestern  Gas  Transmission 
Company 

(Docket  No.  CP88-696-000] 

Take  notice  that  on  August  18, 1988, 
Midwestern  Gas  Transmission 
Company  (Midwestern),  P.O.  Box  2511, 
Houston,  Texas  77252-2511,  filed  in 
Docket  No.  CP88-696-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  to  transport 
natural  gas  on  behalf  of  Loutex  Energy, 
Inc.  (Loutex),  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Midwestern  requests  authorization  to 
transport  on  behalf  of  Loutex,  on  an 
interruptible  basis,  up  to  120,000  dt 
equivalent  of  natural  gas  per  day. 
Midwestern,  it  is  said,  would  receive 
such  gas  at  the  United  States-Canadian 
border  at  Emerson,  Manitoba,  and 
redeliver  gas  to  Loutex  at  Midwestern's 
interconnection  with  ANR  Pipeline 
Company  near  Marshfield,  Wisconsin. 

For  this  transportation  service, 
Midwestern  represents  that  it  would 
charge  Loutex  a  transportation  rate  as 
set  forth  in  Midwestern's  rate  schedule 
IT-2. 

Midwestern  avers  that  the 
transportation  agreement  would  remain 
in  force  for  a  primary  term  of  two  years 
from  the  date  of  initial  deliveries,  and 
year  to  year  thereafter  unless  and  until 
terminated  by  either  party  giving  proper 
notice. 


Comment  date:  September  20, 1988,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  filing 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commisison  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

Lois  D.  Cashell, 

Acting  secretary. 

(FR  Doc.  88-20037  Filed  9-1-88;  8:45  am) 
BILUNQ  CODE  8717-01-14 


[Docket  No.  TM88-1-1 5-000] 

Mid  Louisiana  Gas  Co.;  Proposed 
Change  of  Rates 

August  29. 1988. 

Take  notice  that  Mid  Louisiana  Gas 
Company  (Mid  Louisiana)  on  August  24, 
1988,  tendered  for  filing  as  part  of  First 
Revised  Volume  No.  1  of  its  FERC  Gas 
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Tariff  the  following  Tariff  Sheets  to 
become  effective  October  1, 1988: 

Superseding 

Sixty-Fifth  Revised  Sheet  No.  3a 
Substitute 

Sixty-Fourth  Revised  Sheet  No.  3a 
Fifth  Revised  Sheet  No.  3a.l 
Substitute 

Fourth  Revised  Sheet  No.  3a.l 

Mid  Louisiana  states  that  the  purpose 
of  the  filing  of  Sixty-Fifth  Revised  Sheet 
No.  3a  and  Fifth  Revised  Sheet  No.  3a.l 
is  to  reflect  the  collection  of  the  Annual 
Charges  imposed  by  Section  382  of  the 
Commission’s  Regulations. 

Mid  Louisiana  states  this  Hling  is  in 
accordance  with  section  22  of  Mid 
Louisiana’s  FERC  Gas  Tariff.  Copies  of 
this  filing  have  been  mailed  to  Mid 
Louisiana’s  )urisdictional  Customers 
and  interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426  in  accordance  with  sections 
211  and  214  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions  of 
protests  should  be  filed  on  or  before 
September  6, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc.  88-20038  Filed  9-1-88;  8:46  am] 
BILUNG  CODE  6717-01-M 


[Docket  No.  RP88-163-^01] 

South  Georgia  Natural  Gas  Co.; 
Proposed  Changes  to  FERC  Gas  Tariff 

August  30. 1988. 

Take  notice  that  on  August  25, 1988, 
South  Georgia  Natural  Gas  Company 
(South  Georgia]  tendered  for  filing  the 
following  original  and  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  with  a  proposed 
effective  date  of  June  1, 1988: 

Substitute  First  Revised  Sheet  No.  31A 
Substitute  Seventh  Revised  Sheet  No.  32 
Substitute  First  Revised  Sheet  No.  32A 
Substitute  Second  Revised  Sheet  No. 

32B 

Substitute  Original  Sheet  No.  34.2 


Original  Sheet  No.  34.3 

South  Georgia  states  that  the 
proposed  tariff  sheets  reflect  certain 
changes  to  the  Purchased  Gas 
Adjustment  (PGA]  clause  of  South 
Georgia’s  tariff  as  agreed  at  the 
technical  conference  held  on  August  10, 
1988  in  Docket  No.  RP88-163. 

Copies  of  the  filing  were  served  upon 
the  Company’s  jurisdictional  customers, 
interested  parties  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  Hie  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  or  385.214]. 
All  such  motions  or  protests  should  be 
nied  on  or  before  Sept.  6, 1988.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  niing  are  on  Rle  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  O.  Cashell, 

Acting  Secretary. 

[FR  Doc.  88-20039  Filed  9-1-88;  8:45  am] 
BnXING  CODE  6717-01-M 


[Docket  No.  RP88-180-002] 

Trunkline  Gas  Co.;  Compliance  Filing 

August  30, 1988. 

Take  notice  that  Trunkline  Gas 
Company  (Trunkline]  on  August  24, 

1988,  tendered  for  filing  certain  revised 
tariff  sheets.  The  proposed  effective 
date  of  these  revised  tariff  sheets  is 
December  1, 1988. 

Trunkline  states  that  on  May  31, 1988, 
it  filed  a  general  rate  application  with 
the  Federal  Energy  Regulatory 
Commission  (Commission]  in  Docket 
No.  RP88-180-000.  On  June  30, 1988  the 
Commission  issued  an  Order  "Accepting 
and  Suspending  Tariff  Sheets  Subject  to 
Refund  and  Conditions  and  Establishing 
Hearing  Procedures  (Order].”  Ordering 
Paragraph  (G]  of  that  Order  permits 
Trunkline’s  firm  sales  and  firm 
transportation  customers,  if  they  choose, 
to  submit  D-2  nominations  to  Trunkline. 

Trunkline  states  that  the  Order 
imposed  a  D-2  nomination  process  in 
part  because  the  same  had  been 
required  in  connection  with  other 
pipeline  rate  filings.  However,  that 
Order  failed  to  include  reference  to 


overrrun  charge  provisions  for  use  of  the 
system  in  excess  of  D-2  nomination,  as 
had  been  imposed  in  other  cases  in 
which  this  process  has  been 
implemented.  Trunkline’s  existing  tariff 
has  no  provision  for  use  of  the  system 
by  customers  above  the  level  of  D-2 
nominations.  The  Commission  has  found 
that  such  overrun  charge  provisions  are 
necessary  in  order  to  provide  an 
incentive  to  prevent  undemominations 
by  customers.  Without  such  provisions, 
uncontrolled  and  inappropriate  cost- 
shifting  may  eventuate.  Trunkline  states 
that  in  order  to  correct  this  deficiency 
the  revised  tariff  sheets  include  the  D-2 
overrun  tariff  provisions  form  firm  sales 
and  firm  transportaion  customers  made 
necessary  as  a  result  of  the  imposition 
of  a  D-2  nomination  process  pursuant  to 
the  Order  issued  in  Docket  No.  RP88- 
180-000. 

Trunkline  further  states  that  in  order 
to  provide  its  firm  sales  and  firm 
transportation  customers  time  to 
consider  the  effect  of  these  tariff 
provisions  on  their  nominations  under 
the  suspension  order  in  Docket  No. 
RP88-180-000,  Trunkline  respectfully 
requests  a  thirty  (30]  days  extension  of 
time  for  its  customers  to  submit  their  D- 
2  nominations  and  for  Trunkline  to  file 
to  reflect  these  new  D-2  nominations  in 
the  rates  filed  in  Docket  No.  RP88-180- 
000. 

Trunkline  states  that  copies  of  its 
filing  have  been  served  on  all  parties, 
jurisdictional  customers  and  appropriate 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214].  All  such  motions  or 
protests  should  be  filed  on  or  before 
September  6, 1988.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc.  88-20040  Filed  9-1-88;  8;45  am] 
BILUNG  CODE  6717-01-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-3437-2] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  August  15, 1988  through 
August  19, 1988  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  382-5074.  An 
explanation  of  the  latings  assigned  to 
draft  environmental  impact  statements 
(ElSs)  was  published  in  the  Federal 
Register  dated  April  22, 1988  (53  FR 
13318). 

DRAFT  EISs 

ERP  No.  D-NPS-L61096-AK.  Rating 
LO,  Cape  Krusenstem  National 
Monument,  Wilderness 
Recommendations,  Designation  or 
Nondesignation,  AK.  summary:  EPA  has 
no  objections  to  the  proposed  action. 

ERP  No.  D-NPS-i61176-AK.  Rating 
LO,  Glacier  Bay  National  Park  and 
Preserve,  Wilderness  Recommendations, 
Designation  or  Nondesignation,  AK. 
SUMMARY  EPA  has  no  objections  to  the 
proposed  action  as  described. 

ERP  No.  D-NPS-L61177-AK.  Rating 
LO,  Aniakchak  National  Monument  and 
Preserve,  Wilderness  Recommendations, 
Designation  or  Nondesignation,  AK. 
SUMMARY  EPA  has  no  objections  to  the 
proposed  action. 

ERP  No.  D-NPS-L61178-AK,  Rating 
LO,  Kobuk  Valley  National  Park, 
Wilderness  Recommendations, 
Designation  or  Nondesignation,  AK. 
SUMMARY  EPA  has  no  objections  to  the 
proposed  action  as  described  in  this 
document. 

ERP  No.  D-NPS-L61179-AK.  Rating 
LO,  Katmai  National  Park  and  Preserve, 
Wilderness  Recommendations, 
Designation  or  Nondesignation,  AK. 
SUMMARY  EPA  has  no  objections  to  the 
proposed  action  as  described  in  this 
document. 

ERP  No.  D-NPS4^1180-AK.  Rating 
LO,  Denali  National  Park  and  Preserve, 
Wilderness  Reconunendations, 
Designation  or  Nondesignation,  AK. 
SUMMARY  EPA  has  no  objections  to  the 
proposed  action  as  described. 

Final  EISs 

ERP  No.  FS-FHW-E40174-SC.  Mark 
Clark  Expressway/ 1-526  Construction 
Project,  I-526/Cooper  River  Bridge 
Crossing.  Fog  Hazard  Alternate 


Mitigation  Measures,  Funding,  Berkeley 
and  Charleston  Counties,  SC.  SUMMARY 
EPA  has  no  objections  to  this  project. 

ERP  No.  FS-FHW-E40174-SC.  Mark 
Clark  Expressway/I-526  Construction 
Project,  1-526/ Cooper  River  Bridge 
Crossing,  Fog  Hazard  Alternate 
Mitigation  Measures,  Funding,  Berkeley 
and  Charleston  Counties,  SC.  summary 
EPA  has  no  objections  to  this  project. 

ERP  No.  F-FHW-L40152-WA,  1-405 
Construction,  South  Renton  Interchange 
to  Sunset  Interchange,  Funding  and 
Section  10  Permit,  City  of  Renton,  King 
County,  WA.  summary  EPA  has  no 
objections  to  the  project. 

ERP  No.  F-FHW-L51012-OR,  Airport 
Way  Widening  and  Extension,  1-205  to 
1-84,  Funding,  Multnomah  Coimty,  OR. 
SUMMARY  EPA  has  no  objections  to  the 
project  as  described  in  this  document. 

ERP  No.  F-FRC-L05046-WA.  Rock 
Island  Hydroelectric  Project  No.  943, 
Operating  License  Renewal,  Columbia 
River,  Chelan  County,  WA.  summary 
Review  of  the  final  EIS  has  been 
completed  and  the  project  found  to  be 
satisfactory.  No  formal  comments  were 
sent  to  the  agency. 

Dated;  August  30, 1988. 

Richard  E.  Sanderson, 

Director,  Office  of  Federal  Activities. 

[FR  Doc.  88-20070  Filed  9-1-88:  8:45  am) 
BILUNG  CODE  6560-S0-M 


[ER-FRL-3437-1] 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
382-5076  or  (202)  382-5075. 

Availability  of  Environmental  Impact 
Statements  Filed  August  22, 1988 
Through  August  26, 1988  Pursuant  to  409 
CFR  1506.9. 

EIS  No.  880275,  Draft,  FHW,  VA, 
George  P.  Colemen  Bridge  Traffic 
Congestion  Alleviation,  York  River 
Crossing  Study,  Section  10  and  404 
Permits,  Coast  Guard  Permits  and 
Funding,  York  and  Glocester  Counties, 
VA,  Due;  October  17, 1988,  Contact: 
James  M.  Tumlin  (804)  771-2371. 

EIS  No.  880276,  Draft,  BLM,  AK,  Fort 
Greely  Maneuver  Area  and  Air  Drop 
Zone,  Resource  Management  Plan  for 
Nonmilitary  Uses,  AK,  Due:  December  1, 
1988,  Contact:  Jim  Ducker  (907)  271-5595. 

EIS  No.  880277,  Draft,  BLM,  AK,  Fort 
Wainwright  Maneuver  Area,  Resource 
Management  Plan  for  Nonmilitary  Uses, 
AK,  Due:  December  1, 1988,  Contact:  Jim 
Ducker  (907)  271-5595. 

EIS  No.  880278,  LDraft,  SFW,  AK. 
Alaska  National  Wildlife  Refuges 
Native  Owened  Inholdings  Acquisition 


in  Exchange  for  Limited  Oil  and  Gas 
Interest  in  the  Coastal  Plain  of  the 
Arctic  National  Wildlife  Refuge,  AK, 

Due:  October  17, 1988,  Contact:  Ann 
Rappoport  (907)  780-3399. 

EIS  No.  880279,  Final,  AFS,  CA. 

Plumas  National  Forest  Land  and 
Resource  Management  Plan, 
Implementation,  Plumas,  Lassen,  Butte, 
Sierra  and  Yuba  Counties,  CA,  Due: 
October  3, 1988,  Contact:  Mary  J. 
Coulomber  (916)  283-2050. 

EIS  No.  880280,  Final.  MMS,  MXG,  AL, 
MS,  TX,  LA,  1989  Central  and  Western 
Plaiming  Areas  Gulf  of  Mexico  Outer 
Continental  Shelf  (OCS)  Oil  and  Gas 
Sales  No.  118  and  122,  Lease  Offerings 
offshore  the  coast  of  Alabama, 
Mississippi,  Louisiana  and  Texas,  Due: 
October  3, 1988,  Contact:  Jesse  L.  Hunt 
(504)  736-0557. 

EIS  No.  880281,  Final,  USA.  MN,  Camp 
Ripley  Army  National  Guard  Training 
Site,  Mission  Expeuision  and  Multiple 
Construction,  Implementation,  Morrison 
Coimty,  MN,  Due:  October  3. 1988, 
Contact:  Joh  F.  Ebert  (612)  632-6631. 

EIS  No.  880282,  Final.  GSA,  CA. 
Oakland  Federal  Building  Construction, 
Approval,  Alameda  County,  CA,  Due: 
October  3, 1988,  Contact:  Ken  Schreiber 
(415)  974-7624. 

EIS  No.  880283,  Final,  UAF,  AZ,  Sells 
Military  Operations  Area /Air  Traffic 
Control  Assigned  Airspace,  Supersonic 
Flight  Operations  Overlying  Tohono 
O'Odham  Indian  Reservation  and  Organ 
Pipe  Cactus  National  Monument, 
Continuation,  Pima  County,  AZ,  Due; 
October  3, 1988,  Contact:  Michael 
Reardon  (804)  764-4430. 

EIS  No.  880284,  Draft,  DOE,  AZ,  CO. 
IL,  MI,  NC,  TN,  TX,  Superconducting 
Super  Collider  Construction  and 
Operation,  Site  Selection,  Arizona, 
Colorado,  Illinois,  Michigan,  North 
Carolina,  Tennessee  and  Texas,  Due: 
October  17, 1988,  Contact:  Dr.  Wilmot 
Hess  (301) 353-6570. 

Dated;  August  30, 1988. 

Richard  E.  Sanderson, 

Director,  Office  of  Federal  Activities. 

[FR  Doc.  88-20071  Filed  9-1-88:  8:45  am] 
BILUNO  CODE  65«0-S0-M 


[FRL-3440-1] 

National  Advisory  Council  for 
Environmental  Technology  Transfer, 
Open  Meeting 

Under  Pub.  L.  92463  (the  Federal 
Advisory  Committee  Act),  EPA  gives 
notice  of  the  Brst  meeting  of  the 
National  Advisory  Council  for 
Environmental  Technology  Transfer 
(NACETT)  on  September  22, 1988,  at 
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9:00  a.m.  at  the  Board  Room  of  the 
American  Institute  of  Architects,  1735 
New  York  Avenue,  NW.,  Washington, 

DC  20006. 

The  agenda  for  the  first  meeting  of 
NACETT  will  include  discussions  on  the 
following  topics; 

1.  What  is  technology  transfer  in  the 
context  of  business  and  industry,  education 
and  government  and  how  does  it  differ  from 
technology  transfer  in  the  process  of 
achieving  environmental  goals? 

2.  What  should  EPA  and  involved 
communities  do  to  assme  that  environmental 
educational  and  training  programs  will 
adequately  transfer  up-to-date  management 
practices  and  technical  expertise  to  current 
and  future  environmental  managers? 

3.  What  steps  should  be  taken  to  promote 
public  and  private  investment  in  the 
development  and  demonstration  of  new  and 
better  environmental  technologies,  steps  that 
will  both  smooth  and  facilitate  the  evaluation 
of  new  technologies  (e.g.,  easing  permitting 
processes,  providing  better  environmental 
data  for  better  forecasting)  and  provide 
methods  to  support  early  investment? 

4.  What  approaches  to  technology  transfer 
will  best  extend  environmental  awareness 
and  results  internationally? 

Members  of  the  public  wishing  to 
make  comments  are  invited  to  submit 
them  in  writing  to  R.  Thomas  Parker, 
Designated  Federal  OHicial  for 
NACETT,  by  September  19, 1988.  Please 
send  comments  to  R.  Thomas  Parker  (A- 
101  F6),  EPA,  499  South  Capitol  Street, 
SW.,  Washington,  DC  20460. 

The  meeting  will  be  open  to  the 
public.  Additional  information  on  the 
meeting  may  be  obtained  from  R. 

Thomas  Parker  by  writing  to  the  above 
address  or  by  calling  Mr.  Parker  at  475- 
9741. 

Date:  August  29, 1988. 

Robert  S.  rjibill, 

Associate  Administrator  for  Regional 
Operations. 

[FR  Doc.  88-20003  FUed  9-1-88;  8:45  am] 
mUINQ  CODE  6S60-S0-H 

FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review 

August  25, 1988. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirements  to 
the  Office  of  Management  and  Budget 
for  review  and  clearance  under  the 
Paperwork  Reduction  Act,  as  amended 
{44  U.S.C.  3501  etseg.). 

Copies  of  the  submissions  may  be 
purchased  from  the  Commission’s  copy 
contractor.  International  Transcription 
Service  (202)  857-3800,  2100  M  Street 


NW.,  Suite  140,  Washington,  DC  20037. 

For  further  information  on  these 
submissions  contact  Jerry  Cowden, 
Federal  Communications  Commission, 
(202)  632-7513.  Persons  wishing  to 
comment  on  these  information 
collections  should  contact  Eyvette 
Flynn,  Office  of  Management  and 
Budget,  Room  3235  NEOB,  Washington, 
DC  20503,  (202)  395-3785. 

OMB  Number  3066-0004 

Title:  Sections  1.1307, 1.1308,  and 
1.1311 — ^Environmental  Information 
Collection  Requirements. 

Action:  Revision. 

Respondents:  Individuals  or  households, 
state  or  local  governments,  businesses 
(including  small  businesses),  and  non¬ 
profit  institutions. 

Frequency  of  Response:  On  occasion. 
Estimated  Annual  Burden:  1,154 
Responses;  2,423  Hours,  2.1  hours 
each. 

Needs  and  Uses:  In  fulfilling  its 
obligation  under  the  National 
Environmental  Policy  Act,  the 
Commission  collects  environmental 
,  information  from  applicants  whose 
proposals  to  construct  or  modify 
communications  facilities  may  have  a 
significant  environmental  impact. 

OMB  Number:  None 

Title:  Sections  76.94,  76.155,  76.157,  and 
76.159 — Syndicated  Exclusivity  and 
Network  Non-duplication. 

Action:  New  collection. 

Respondents:  Businesses. 

Frequency  of  Response:  On  occasion. 
Estimated  Annual  Burden:  864,675 
Responses;  137,483  Hours,  10  minutes 
each. 

Needs  and  Uses:  Notifications  by 
television  stations  and  program 
suppliers  will  provide  cable  systems 
with  information  on  programs  for 
which  they  have  syndicated 
exclusivity/networic  non-duplication 
rights.  The  data  provided  to  cable 
systems  by  television  stations  will  be 
used  to  determine  when  programs 
subject  to  deletion  will  be  aired,  so 
that  cable  systems  can  delete  carriage 
of  signal  at  appropriate  time. 

H.  Walker  Feaster  Ill, 

Acting  Secretary. 

[FR  Doc.  88-19973  Filed  9-1-88;  8:45  am] 
BILLING  CODE  6711-01-M 

Privacy  Act  of  1974;  Notice  of  Systems 
of  Records 

agency:  Federal  Communications 
Commission  (FCC). 
action:  Notices  of  systems  of  records; 
proposed  new  systems  of  records; 


altered  systems  of  records;  deletion  of 
systems  of  records. 

SUMMARY:  This  notice  meets  the 
requirement  of  the  Privacy  Act  of  1974 
regarding  the  publication  of  an  agency's 
notice  of  systems  of  records.  It 
documents  minor  administrative 
changes  to  FCC’s  inventory  of  systems 
of  records,  proposes  major  alterations  to 
three  existing  systems,  proposes  to 
establish  two  new  systems  of  records, 
proposes  revision  of  a  system  by 
combining  two  existing  systems  and 
deleting  one  redundant  system  notice, 
and  deletes  those  systems  which  no 
longer  exist  or  which  are  not  systems  of 
records  under  the  Privacy  Act.  Also,  this 
document  establishes  certain  blanket 
routine  uses  which  may  be  made  of  the 
information  in  FCC’s  systems  of  records. 

Proposals  in  this  notice  are  written  in 
the  present,  rather  than  the  future  tense, 
to  avoid  unnecessary  expenditure  of 
public  fimds  to  republish  it,  unless  FCC 
receives  comments  which  make 
republication  necessary. 

DATES:  Written  comments  on  the 
proposed  changes  should  be  received  by 
October  3, 1988.  All  proposals  shall  be 
effective  after  this  date,  except  for  new/ 
altered  systems,  unless  FCC  receives 
comments  that  would  require  a  contrary 
determination.  A  longer  comment  and 
review  period  will  be  required  for  the 
two  new  systems  of  records  described  in 
“SUPPLEMENTARY  INFORMATION”  below. 
As  required  by  5  U.S.C.  552a(o)  of  the 
Privacy  Act,  FCC  submitted  reports  of 
new  and  altered  systems  to  the 
Congress  and  to  the  Office  of 
Management  and  Budget  (OMB)  on 
August  29, 1988.  The  new  systems  of 
records,  including  routine  uses,  will 
become  effective  60  days  fi'om 
publication  unless  FCC  receives 
comments  which  would  require  a 
contrary  determination.  For  the  three 
altered  systems  proposed  below,  FCC  is 
requesting  a  waiver  from  OMB  of  its  60- 
day  advance  review  period.  If  OMB 
grants  the  waivers,  the  proposed  altered 
systems  will  be  effective  30  days  from 
publication,  unless  FCC  receives 
comments  which  would  require  a 
contrary  determination. 

ADDRESS:  Comments  should  be  mailed 
to  Terry  D.  Johnson,  Privacy  Act  Officer, 
Information  Resources  Branch,  Room 
416,  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington.  DC  20554.  Written 
comments  will  be  available  for 
inspection  at  the  above  address 
between  9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Terry  D.  Johnson,  Privacy  Act  Officer, 
Information  Resources  Branch,  Room 
416,  Federal  Communications 
Commission,  1919  M  Street  NW„ 
Washington,  DC  20554,  (202)  632-7513. 

SUPPLEMENTARY  INFORMATION:  As 

required  by  the  Privacy  Act  of  1974,  5 
U.S.C.  552a(e)(4),  this  document  sets 
forth  notice  of  the  existence  and 
character  of  the  systems  of  records 
maintained  by  the  FCC.  This  agency 
previously  gave  complete  notice  of  its 
systems  of  records  by  publication  in  the 
Federal  Register  on  December  30, 1981, 

46  FR  63108.  This  notice  is  a  summary  of 
more  detailed  information  which  may  be 
viewed  at  the  location  and  hours  given 
in  the  “address”  section  above. 

PREFATORY  STATEMENT 

Minor  Corrections  and  Changes; 

This  document  corrects  minor 
typographical  or  editorial  errors  and 
reflects  minor  administrative  changes 
such  as  to  organization  names,  location 
of  the  records,  and  records  disposition 
instructions  which  appeared  in  the  last 
complete  publication  of  FCC’s  system 
notices  at  46  FR  63108,  December  30, 
1981.  Existing  routine  uses  for  some 
systems  have  been  editorially  improved 
to  clarify  the  purposes  and  compatible 
uses  of  the  system.  Where  minor 
stylistic  differences  occur,  routine  uses 
have  been  made  editorially  uniform  by 
making  reference  to  the  Blanket  routine 
uses  listed  below.  None  of  these 
typographical,  editorial,  or 
administrative  changes  alter  the 
purposes  for  which  the  systems  were 
created,  nor  do  they  meet  other  criteria 
which  would  require  an  Altered  System 
report  under  the  Privacy  Act  and  0MB 
Circular  No.  A-130. 

Revision  of  a  System  by  Combining  Two 
Existing  Systems; 

FCC  is  revising  FCC/OMD-2  and 
deleting  FCC/Central-3,  in  order  to 
combine  two  existing  systems  of  records 
into  one  composite  notice.  The 
composite  notice,  published  in  its 
entirety  below,  is  titled  '‘FCC/OMD-2, 
Labor  and  Employee  Relations  Case 
Files”  and  supersedes  the  previous 
notice  "Employee  Relations  Case  File” 
published  in  the  Federal  Register  on 
December  30. 1981, 46  FR  63108.  “FCC/ 
Central-3,  Grievance  Records”  which 
last  appeared  in  the  same  December  30, 
1981  system  notice,  is  combined  into  the 
composite  "FCC/OMD-2"  notice 
published  below.  FCC/Central-3  is 
hereby  deleted  from  the  FCC  inventory 
of  Privacy  Act  system  of  records 
notices. 


The  combining  of  the  record  systems 
reflects  a  change  in  the  actual  manner  in 
which  the  records  were  formerly 
maintained.  The  change  does  not  alter 
the  purposes  of  the  system,  nor  does  it 
create  increased  access  to  it. 

Seven  new  compatible  routine  use 
disclosures  are  being  applied  to  the 
Labor  and  Employee  Relations  Case 
Files.  Also,  six  other  compatible  routine 
use  disclosures  formerly  applicable  to 
FCC/Central-3  are  being  applied  to 
Labor  and  Employee  Relations  Case 
Files, 

Altered  Systems  of  Records; 

Three  systems  of  records  are  being 
substantially  revised.  As  required  by  the 
Privacy  Act  and  OMB  Circular  No.  A- 
130,  Altered  System  Reports  for  these 
systems  were  submitted  on  August  29, 
1988  to  the  Office  of  Management  and 
Budget,  the  President  of  the  Senate,  and 
the  Speaker  of  the  House  for  the 
following  three  systems.  Because  these 
altered  systems  are  existing  systems 
necessary  for  the  conduct  of  internal 
security  programs,  regulatory 
enforcement  activity,  and  committee 
management,  we  have  requested  the 
Office  of  Management  and  Budget  to 
waive  the  60-day  advance  review  period 
for  all  three.  All  new  and  revised  text 
for  altered  systems  is  printed  in  italics 
in  each  individual  system  notice  below. 
The  proposed  modifications  are  as 
follows: 

1.  For  FCC/ Central-6,  Personnel 
Investigation  Records,  the  categories  of 
records  included  in  the  system  is 
expanded  to  include,  in  some  instances, 
photographs  of  the  subject  individual. 

2.  For  FCC/FOB-2,  Violators  File  (on 
individual  subjects  of  FCC  field 
enforcement  actions),  a  new  intra¬ 
agency  use  is  added  which  permits  the 
forwarding  of  limited  information  via  an 
automated  database  to  the  central 
computer  facility  and  field  facilities. 

This  use  is  compatible  with  the  original 
purpose  of  the  records.  Because  this 
modification  constitutes  a  change  in 
computer  configuration,  the  FCC  is 
establishing  safeguards  to  counteract 
the  increased  potential  for  unauthorized 
access  to  the  system. 

3.  FCC/OMD-3,  National  Industry 
Advisory  Committee  Membership  File, 
is  renamed  "Federal  Advisory 
Committee  Membership  File”  and  the 
categories  of  individuals  covered  by  the 
system  are  expanded  to  include 
members  of  all  advisory  committees 
sponsored  or  co-sponsored  by  FCC.  The 
expansion  is  necessary  for  the  FCC  to 
properly  administer  the  committees  it 
sponsors  pursuant  to  the  Federal 
Advisory  Committee  Act.  This  change 
avoids  the  unnecessary  duplication  that 


would  result  from  creating  a  separate 
system  of  records  for  each  type  of 
advisory  committee.  Also,  new 
compatible  routine  uses  are  being 
established  to  permit  disclosures  that 
are  permitted  by  the  Federal  Advisory 
Committee  Act. 

New  Systems  of  Records; 

Two  new  systems  of  records  are 
included  in  this  document:  FCC/ 
Central-8,  Telephone  Call  Detail 
Records,  is  being  established  by  the 
FCC  to  enable  it  to  carry  out  a  program 
to  help  it  control  the  costs  of  operating 
its  telephone  system.  The  proposes  for 
this  collection  of  information  are  (1)  to 
deter  the  use  of  the  telephone  system  for 
unofficial  purposes  and  (2)  to  recover  for 
the  agency  the  cost  of  unofficial  calls. 

FCC/OGC-7  is  being  established  by 
the  FCC  Office  of  General  Counsel  to 
enable  it  to  implement  orders  received 
from  courts  of  competent  jurisdiction  or 
authorized  government  entities 
concerning  garnishment  or  levy  of 
wages  payabled  to  FCC  employees,  as 
set  forth  in  the  system  notice  published 
below. 

These  systems  will  be  effective  60 
days  fi'om  publication,  unless  comments 
received  require  a  contrary 
determination. 

Deletion  of  Existing  Systems; 

A  total  of  eight  FCC  systems  of 
records  are  being  deleted,  all  of  which 
last  appeared  in  the  Federal  Register  on 
December  30, 1981, 46  FR  63108. 

Six  systems  are  being  deleted  because 
they  are  not  systems  of  records  as 
defined  by  the  Privacy  Act,  in  that 
information  in  the  six  systems  is  not 
retrievable  by  name  of  individual:  FCC/ 
BCB-1,  Broadcast  Station  Ownership 
File;  FCC/CTB-1,  Cable  Operator 
Ownership  File;  FCC/CCBi-2,  Contracts 
for  Personal  Services;  FCC/CCB-3, 
Emplojmient  Discrimination  Complaints 
Against  Common  Carriers;  FCC/OMD- 
1,  Docket  History  Cards;  and  FCC/PRB- 
3,  Current  Projects  File  (Applications/ 
Licensees  that  may  not  comply  with 
rules). 

One  system  FCC/PRB-1,  Amateur  and 
CB  License  Fees,  Refunded  and 
Uncollectable,  is  being  deleted  because 
it  is  no  longer  maintained  and  all 
records  formerly  in  the  system  have 
been  destroyed.  Also,  FCC  is  deleting 
FCC/Central-3,  Grievance  Records 
because  the  records  have  been 
incorporated  into  another  system,  FCC/ 
OMD-2,  as  explained  above. 

Blanket  Routine  Uses; 

The  Commission  is  establishing 
general  or  "blanket”  routine  uses  that 
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may  be  made  of  the  information  in  its 
systems  of  records.  The  following 
blanket  routine  uses  may  be  applied  to, 
and  incorporated  by  reference  into, 
every  record  system  maintained  within 
the  Commission.  The  extent  of  their 
application  is  indicated  by  a  listing  of 
the  blanket  routine  use  numbers  in  each 
individual  system  notice.  These  blanket 
routine  uses  are  published  in  this 
manner  in  order  to  avoid  unnecessary 
repetition  and  in  the  interest  of 
simplicity  and  economy,  rather  than 
repeating  them  in  each  individual 
system  of  records  notice: 

1.  ROUTINE  USE-LAW 
ENFORCEMENT:  Where  there  is  an 
indication  of  a  violation  or  potential 
violation  of  a  statute,  regulation,  rule,  or 
order,  the  relevant  records  may  be 
referred  to  the  appropriate  Federal, 
state,  or  local  agency  responsible  for 
investigating  or  prosecuting  a  violation 
or  for  enforcing  or  implementing  the 
statute,  rule,  regulation  or  order. 

2.  ROUTINE  USE— DISCLOSURE 
WHEN  REQUESTING  INFORMATION: 

A  record  may  be  disclosed  to  request 
information  from  a  Federal,  state,  or 
local  agency  maintaining  civil,  criminal, 
or  other  relevant  enforcement 
information  or  other  pertinent 
information,  such  as  licenses,  if 
necessary  to  obtain  information  relevant 
to  a  Commission  decision  concerning 
the  hiring  or  retention  of  an  employee, 
the  issuance  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefit. 

3.  ROUTINE  USE— DISCLOSURE  OF 
REQUESTED  INFORMATION  TO  A 
FEDERAL  AGENCY :  A  record  may  be 
disclosed  to  a  Federal  agency,  in 
response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefit. 

4.  ROUTINE  use- 
congressional  INQUIRIES:  A 
record  on  an  individual  in  a  system  of 
records  may  be  disclosed  to  a 
congressional  office  in  response  to  an 
inquiry  the  individual  has  made  to  the 
congressional  ofHce. 

5.  ROUTINE  USE— DISCLOSURE  TO 
THE  GENERAL  SERVICES 
ADMINISTRATION  (GSA)  AND  THE 
NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION  (NARA): 
A  record  from  a  system  of  records  may 
be  disclosed  to  GSA  and  NARA  for  the 
purpose  of  records  management 
inspections  conducted  under  authority 
of  44  U.S.C.  Sec.  2904  and  2906.  Such 
disclosure  shall  not  be  used  to  make  a 
determination  about  individuals. 


6.  ROUTINE  USE— DISCLOSURE  TO 
A  COURT  OR  ADMINISTRATIVE 
BODY:  A  record  on  an  individual  in  a 
system  of  records  may  be  disclosed, 
where  pertinent,  in  any  legal  proceeding 
to  which  the  Commission  is  a  party 
before  a  court  or  administrative  body. 

7.  ROUTINE  USE— DISCLOSURE  TO 
THE  DEPARTMENT  OF  JUSTICE  OR  A 
COURT  FOR  UTIGATION:  A  record 
from  a  system  of  records  may  be 
disclosed  to  the  Department  of  Justice  or 
in  a  proceeding  before  a  court  or 
adjudicative  body  when: 

(a)  The  United  States,  the 
Commission,  a  component  of  the 
Commission,  or,  when  represented  by 
the  government,  an  employee  of  the 
Commission  is  a  party  to  litigation  or 
anticipated  litigation  or  has  an  interest 
in  such  litigation,  and 

(b)  The  Commission  determines  that 
the  disclosure  is  relevant  or  necessary 
to  the  litigation  and  is  compatible  with 
the  purpose  for  which  the  records  were 
compiled. 

8.  ROUTINE  USE— DISCLOSURE  TO 
THE  OFFICE  OF  PERSONNEL 
MANAGEMENT  (OPM):  A  record  in  a 
system  of  records  which  concerns 
information  on  pay  and  leave,  benefits, 
retirement  deductions,  and  any  other 
pertinent  information  may  be  disclosed 
to  the  Office  of  Personnel  Management 
in  order  for  it  to  carry  out  its  legally 
authorized  Government-wide  functions 
and  duties. 

For  some  systems  of  records,  blanket 
routine  uses  are  replacing  existing 
routine  uses  which  are  identical  except 
for  minor  stylistic  differences.  The 
compatible  blanket  routine  uses  are 
incorporated  into  FCC  systems  of 
records  as  specified  in  the  following 
table: 


System  No. 

System  r,ame 

Blanket 
routine  uses 
proposed 
(numbers) 

FCC/ 

Pay,  Leave  aixi 

1  through  8. 

Central-1 

Travel  Records. 

FCC/ 

Employee  Activity 

1  through  8. 

Central-4 

Reporting  System. 

FCC/ 

1  Personnel 

1, 4.  5,  and 

Central-6 

Investigation  Files. 

6. 

FCC/ 

Telephone  Call  Detail 

1.  3.  4.  5.  6 

Central-8 

Records. 

and  7. 

FCC/FOB-1 

Radio  Operator 
Records. 

1  through  7. 

FCC/FOB-2 

Violators  File 
(individuals  .  .  .). 

1  through  7. 

FCC/PRB-4 

Peisons  Operating 
Radio  Equipment 
Improperly. 

1  through  7. 

rCC/OMD-4 

Security  Of^ 

1,  2,  4  and 

Control  Files. 

5. 

FCC/OMD-6 

Records  of  Money 
Received, 

Refunded  and 
Returned. 

1  through  7. 

System  No. 

System  name 

Blanket 
routine  uses 
proposed 
(numbers) 

FCC/OGC-4 

Parties  Involved  in 
Current  Litigation 
Before  Federal 
Courts. 

6  and  7. 

FCC/OGC-5 

Parties  with  Pending 
Civil  Cases  Before 
Any  District  Court 
that  Affect  the 
Commissiort 

6  and  7. 

FCC/OGC-8 

Ganrishment  and 

t,  6  and  8. 

Levy  of  Wages. 

H.  Walker  Feaster  III, 

Acting  Secretary,  Federal  Communications 
Commission. 

Table  of  Contents 

Central  Systems;  Common  to  Several 
Bureaus/Offices  or  Which  May  Include  All 
FCC  Employees; 

FCC/Central-1  Pay,  Leave  and  Travel 
Records 

FCC/Central-2  Employee  Locator  Card  Files 
FCC/Central-4  Employee  Activity  Reporting 
System 

FCC/Central-5  Alcoholism  and  Drug  Abuse 
Case  Files 

FCC/Central-6  Personnel  Investigation 
Records 

FCC/Central-7  Freedom  of  Information  Act 
Case  Files 

FCC/Central-8  Telephone  Call  Detail 
Records 

Common  Carrier  Bureau; 

FCC/CCB-1  Complaints  and  Inquiries  File 
FCC/CCB-4  Public  Land  Mobile  Individual 
Users  File 

Field  Operations  Bureau 
FCC/FOB-1  Radio  Operator  Records 
FCC/FOB-2  Violators  File  (on  individuals 
who  have  been  subjects  of  FCC  field 
enforcement  actions). 

Private  Radio  Bureau; 

FCC/PRB-2  Application  and  License  File 
FCC/PRB-4  Licensees  or  Unlicensed 
Persons  Operating  Radio  Equipment 
Improperly 

FCC/PRB-5  Application  Review  List  for 
Present  or  Former  Licensees,  Operators  or 
Unlicensed  Persons  Operating  Radio 
Equipment  Improperly. 

Office  of  Engineering  and  Technology: 
FCC/OET-1  Experimental  Radio  Station 
License  File 

Office  of  General  Counsel: 

FCC/OGC-1  Alleged  Violators  File  (Ex 
Parte  Rules) 

FCC/OGC-2  Attorney  Misconduct  Files 
FCC/OGC-3  Employee  Complaint 
Adjudication 

FCC/OGC-4  Parties  Involved  in  Current 
Litigation  Before  Federal  Courts 
FCC/OGC-5  Parties  with  Pending  Civil 
Cases  Before  Any  District  Court  That 
Affect  the  Commission. 
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FCC/OCC-6  Private  or  Civil  Injury 
Claimants 

FCC/OGC-7  Garnishment  and  Levy  of 
Wages 

Office  of  Managing  Director: 

FCC/OMD-2  Labor  and  Employee 
Relations  Case  Tile 

FCC/OMD-3  Federal  Advisory  Committee 
Membership  File 

FCC/OMD-4  Security  Office  Control  Files 
FCC/OMD-5  Emergency  Commimications 
Committee  Membership  File 
FCC/OMD-e  Records  of  Money  Received, 
Refunded,  and  Returned 

FCC/Central-1 

SYSTEM  name: 

Pay,  Leave,  and  Travel  Records. 

SYSTEM  LOCATION: 

Financial  Management  Division  and 
administrative  offices  of  the  Federal 
Communications  Commission,  1919  M 
Street  NW.,  Washington,  DC  20554,  and 
FCC  field  offices.  (See  FCC  telephone 
directory  for  field  offices  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
system: 

Ail  Commission  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Contains  various  records  required  to 
administer  the  pay,  leave,  and  travel 
requirements  of  the  Commission. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

44  U.S.C.  3101,  3102,  3309. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  are  used: 

a.  To  authorize  payroll  deductions  for 
allotments,  savings  bonds,  charitable 
contributions,  union  dues,  health 
benefits  and  life  insurance;  collect 
indebtedness  for  overpayment  of  salary 
and  unpaid  Internal  Revenue  taxes;  pay 
income  tax  obligation  to  Internal 
Revenue  Service;  authorize  issuing  of 
salary  checks  by  Treasury  Department; 
obtain  reimbursement  of  travel 
expenses  for  official  business  report 
gross  wages  and  separation  information 
for  unemployment  compensation;  pay 
any  uncollected  compensation  due  a 
deceased  employee;  and  provide  for  a 
summary  of  employees  payroll  data  and 
retirement  contributions. 

b.  As  a  data  source  for  management 
information  for  production  of  summary 
descriptive  statistics  and  analytical 
studies  in  support  of  the  function  for 
which  the  records  are  collected  and 
maintained,  or  for  related  personnel 
management  functions  or  manpower 
studies;  may  also  be  utilized  to  respond 
to  general  requests  for  statistical 


information  (without  personal 
identiflcation  of  individuals]  under  the 
Freedom  of  Information  Act  or  to  locate 
specific  individuals  for  personnel 
research  or  other  personnel 
management  functions. 

All  of  the  blanket  routine  uses  of  the 
Prefatory  Statement  are  applicable  to 
this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Records  are  maintained  in  manual 
files  in  folders,  cards,  magnetic  tapes, 
and  loose  leaf  binders. 

retrievabiuty: 

Records  are  indexed  by  name. 

safeguards: 

Records  are  maintained  in  filing 
cabinets  in  an  office  that  is  locked  when 
not  occupied  by  staff.  Records  are 
available  only  to  authorized  personnel 
whose  duties  require  access. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  for  varying 
periods  of  time  from  one  year  to 
permanently  in  accordance  with 
General  Records  Schedules  issued  by 
the  National  Archives  and  Records 
Administration.  Disposal  is  by 
shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Managing  Director,  Office  of  the 
Managing  Director,  1919  M  Street  NW., 
Washington,  DC  20554  or  the 
appropriate  administrative  office  in 
which  the  individual  is  employed. 

NOTIFICATION  PROCEDURE: 

Same  as  above.  It  is  necessary  to 
furnish  the  following  information  in 
order  to  identify  the  individual  whose 
records  are  requested: 

A.  Full  name. 

B.  Date  of  Birth. 

C.  Social  Security  Number. 

D.  Mailing  address  to  which  the  reply 
should  be  mailed. 

RECORD  ACCESS  PROCEDURES: 

Same  as  above.  Requesters  should 
reasonably  specify  the  record  contents 
being  sought. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above.  Requesters  should 
reasonably  specify  the  record  contents 
being  sought. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by 
management  officials  and  by  the 
individuals  on  whom  the  record  is 
maintained. 


FCC/Central-2 

SYSTEM  name: 

Employee  Locator  Card  Files. 

SYSTEM  location: 

Personnel  and  administrative  offices 
of  the  Federal  Communications 
Commission,  1919  M  Street  NW.,  2025  M 
Street  NW.,  and  2000  L  Street  NW., 
Washington,  DC  20554,  and  FCC  field 
offices.  (See  FCC  telephone  directory  for 
field  office  addresses.) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY 
THIS  system: 

Current  employees  of  the  Federal 
Communications  Commission. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  information 
regarding  the  organizational  location 
and  telephone  number  of  individual 
office  employees.  The  system  also 
contains  the  home  address  and 
telephone  number  of  the  employee  and 
the  name,  address,  and  telephone 
number  of  an  individual  to  contact  in  the 
event  of  a  medical  or  other  emergency 
involving  the  employee. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

5  U.S.C.  301. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  record  serves  to  identify  an 
individual  for  office  officials  to  contact, 
should  an  emergency  of  a  medical  or 
other  nature  involving  the  employee 
occur  while  the  employee  is  on  the  job. 
These  records  may  be  used  to  locate 
individuals  for  personnel  research. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

3*  X  5*  paper. 
retrievabiuty: 

Records  are  retrieved  by  name  of 
individual  employee. 

safeguards: 

Records  are  maintained  in  secured 
areas  and  are  available  only  to 
authorized  personnel  whose  duties 
require  access. 

RETENTION  AND  DISPOSAU 

Records  are  maintained  as  long  as  the 
individual  is  an  employee  of  the 
Commission.  Expired  records  are 
destroyed  by  shredding. 
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SYSTEM  MANAGER(S)  AND  ADDRESS: 

Appropriate  Personnel  or 
administrative  office  in  which  the 
employee  is  employed. 

NOTIFICATION  PROCEDURE: 

FCC  employees  wishing  to  inquire 
whether  the  system  contains 
information  about  them  should  contact 
the  appropriate  FCC  administrative 
officer  where  employed.  Individuals 
must  supply  their  full  name  in  order  for 
records  to  be  located  and  identiFied. 

RECORD  ACCESS  PROCEDURE: 

Employees  should  contact  the 
appropriate  FCC  adminstrative  officer 
where  employed. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Individual  on  whom  the  record  is 
maintained. 

FCC/CentraM 

SYSTEM  name: 

Employee  Activity  Reporting  System. 

SYSTEM  location: 

1919  M  Street  NW.,  2025  ivl  Street 
NW.,  2000  L  Street  NW.,  Washington, 

DC  20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  current  FCC  employees  whose 
bureau  or  office  is  a  participant  in  the 
system. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual  activity  reporting  forms 
containing  a  person's  name,  social 
security  number  (optional),  organization 
code,  activity  code  and  number  of  hours 
spent  working  on  the  reported  activity 
during  a  semimonthly  reporting  period. 
Monthly  reporting  forms  listed  total 
Bureau/Office  output  of  selected 
production  measures. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Sections  4  and  5  of  the 
Communications  Act  of  1934,  as 
amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Bureau  and  Office  management 
personnel  use  data  to  measure  time 
expended  on  various  programs,  services 
or  activities  and  productivity  at 
Divisional  or  Bureau  level.  Financial 
Management  Division  uses  data  to 
develop  future  budget  estimates. 

All  of  the  blanket  routine  uses  of  the 
Prefatory  Statement  are  applicable  to 
this  system: 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Original  forms  are  stored  in  file 
cabinets  by  reporting  period  and 
organizational  unit.  Data  is  also 
contained  on  magnetic  tapes  stored  in 
computer  room,  also  denoted  by 
reporting  period. 

retrievabiuty: 

Forms  and  tapes  are  maintained  by 
semimonthly  or  monthly  reporting 
period  to  facilitate  aggregation  for 
monthly  report.  Data  is  only  rarely 
retrieved  for  an  individual;  Normal 
retrieval  is  by  organizational  levels  and 
program,  service  or  activity  codes. 

Forms  will  be  filed  in  each  participating 
bureau  to  facilitate  location  for 
correction  purposes  only. 

SAFEGUARDS: 

Records  are  maintained  in  fde 
cabinets  in  offices  that  are  locked  at  the 
end  of  each  business  day.  Access  to 
tapes  is  controlled  by  computer  room 
personnel. 

RETENTION  AND  DISPOSAL: 

Original  forms  are  retained  for  three 
months  and  then  destroyed  by 
shredding.  These  original  input 
documents  are  maintained  for  three 
months  in  order  to  facilitate  correction 
of  error  listings.  Tapes  are  retained  for 
up  to  two  years. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Appropriate  bureau  or  office  chief  in 
the  Commission  located  at  1919  M  Street 
NW.,  2025  M  Street  NW.,  or  2000  L 
Street  NW.,  Washington,  DC  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquires  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURE: 

Address  requests  to  the  system 
manager. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Individual  Activity  Reports  of 
employees  participating  the  system. 
Monthly  output  reports  from  Bureau/ 
Office  management  personnel. 

FCC/Central-5 

SYSTEM  NAME: 

Alcoholism  and  Drug  Abuse  Case 
Files. 

SYSTEM  location: 

1919  M  Street  NW.,  Washington,  DC 
20554. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

FCC  employees  who  seek  guidance 
and  counseling  through  the  agency 
Alcoholism  and  Drug  Abuse  Program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Personal  history  as  it  relates  to  the 
employee’s  problem.  Records  on 
employees  referred  for  counseling. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

FPM  792. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Reference  material  for  the  use  of  the 
Program  Administrator  and  Counselors. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  locked  metal 
cabinets  in  the  Program  Administrator's 
Office. 

retrievabiuty: 

Records  are  filed  and  retrieved  by 
name  of  employee. 

safeguards: 

Records  are  maintained  in  an  office 
that  is  locked  when  not  occupied  by  the 
Program  Administrator.  They  are 
maintained  in  strict  confidence  and  are 
accorded  the  same  security  and 
accessibility  restrictions  provided  for 
medical  records. 

RETENTION  AND  DISPOSAL: 

Records  are  kept  indefinitely  or  until 
the  employee  leaves  the  FCC.  at  which 
time  they  are  destroyed  by  shredding. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Managing  Director,  Ofiice  of 
Managing  Director,  1919  M  Street  NW., 
Washington,  DC  20554. 

NOTIRCATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURE: 

Address  requests  to  the  system 
manager, 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Employee,  employee’s  supervisor,  and 
counselors. 

FCC/Central-6 

SYSTEM  name: 

Personnel  Investigation  Records. 
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SECURITY  classification: 

None  for  the  system;  however  items  or 
records  within  the  system  may  have 
national  defense/foreign  policy 
classifications  up  through  secret. 

SYSTEM  location: 

1919  M  Street  NW.,  Washington,  DC 
20554 

categories  of  individuals  covered  by  the 
system: 

a.  Current  and  former  FCC  employees 
or  applicants  for  employment  in  the 
Federal  service. 

b.  Individuals  considered  for  access  to 
classified  information  or  restricted  areas 
and/or  security  determinations  as 
contractors,  experts,  instructors,  and 
consultants  to  Federal  programs. 

c.  Individuals  who  are  neither 
applicants  nor  employees  of  the  Federal 
Government,  but  who  are  or  were 
involved  in  Federal  programs  under  a 
co-operative  agreement. 

categories  of  records  in  the  system: 

These  records  contain  investigative 
information  regarding  an  individual’s 
character,  conduct,  and  behavior  in  the 
community  where  he  or  she  lives  or 
lived;  arrests  and  convictions  for 
violations  against  the  law;  reports  of 
interviews  with  present  and  former 
supervisors,  coworkeiT,  associates, 
educators,  etc.;  reports  about  the 
qualifications  of  an  individual  for  a 
specific  position;  reports  of  inquiries 
with  law  enforcement  agencies, 
employers,  educational  institutions 
attended;  reports  of  action  after  OPM  or 
FBI  Section  8(d]  Full  Field  Investigation; 
Notices  of  Security  Investigation;  and 
other  information  developed  from  the 
above  Certificates  of  Clearance  and  in 
some  instances  a  photograph  of  the 
subject.  Also  contained  is  investigative 
information  concerning  allegations  of 
misconduct  by  an  FCC  employee, 
miscellaneous  complaints  not  covered 
by  the  FCC’s  formal  or  informal 
grievance  procedure,  and  inquiries 
conducted  under  the  President's 
Program  to  eliminate  waste  and  fraud  in 
Government. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  CFR  Part  5;  5  U.S.C.  Sections  1303, 
1304,  and  3301,  E.0. 10450  and  11222; 
FCC  Rules  and  Regulations,  47  CFR 
19.735-107, 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  records  in  this  system  are  used  to 
provide  investigatory  information  for 
determinations  concerning  compliance 
with  Federal  regulations  and  for 


individual  personnel  determinations 
including  suitability  and  fitness  for 
Federal  employment,  access  and 
security  clearances,  evaluations  of 
qualification,  loyalty  to  the  U.S.,  and 
evaluations  of  qualifications  and 
suitability  for  performance  of 
contractual  services  for  the  U.S. 
Government;  to  document  such 
determinations;  to  take  action  on  or 
respond  to  a  complaint  or  inquiry 
concerning  an  FCC  employee  or  to 
counsel  the  employee;  to  otherwise 
comply  with  mandates  and  Executive 
orders. 

The  following  disclosures  of 
information  from  this  system  may  be 
made  outside  the  FCC: 

a.  To  designated  officers  and 
employees  of  agencies,  offices,  and 
other  establishments  in  the  executive, 
legislative  and  judicial  branches  of  the 
Federal  Government,  and  the  District  of 
Columbia  Government,  when  such 
agency,  office  or  establishment  conducts 
an  investigation  of  the  individual  for  the 
purpose  of  granting  a  security  clearance, 
making  a  determination  of 
qualifications,  suitability,  or  loyalty  to 
the  United  States  Government,  or  access 
to  classified  information  or  restricted 
areas. 

b.  To  respond  to  a  request  for 
discovery  or  for  appearance  of  a 
witness,  when  relevant  to  the  subject 
matter  involved  in  a  pending  judicial  or 
administrative  proceeding. 

Blanket  routine  uses  No.  1,  4,  5  and  6 
of  the  Prefatory  Statement  are 
applicable  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 

RETRIEV  ability: 

Records  are  retrieved  by  name  of  the 
individual  subject. 

safeguards: 

Records  are  maintained  within  a 
secure,  access-controlled  area,  and 
stored  in  approved  security  containers. 
Access  is  limited  to  cleared  Security 
Office  personnel  and  to  Commission 
officials  on  a  “need  to  know”  basis 
when  required  to  take  decisional  action 
on  the  records. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  during 
employment;  records  are  returned  to 
investigating  agencies  after  employment 
terminates.  Those  originated  by  the  FCC 
are  retained  for  20  years  from  the  date 
of  the  most  recent  investigative  activity. 
Records  are  destroyed  by  burning. 


SYSTEM  MANAOER(S)  AND  ADDRESS: 

Managing  Director,  Office  of 
Managing  Director,  1919  M  Street,  NW., 
Washington,  DC  20554. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  contains 
information  about  them  should  contact 
the  system  manager  indicated  above  in 
writing.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified; 

a.  Full  name. 

b.  Date  of  birth. 

c.  Social  security  number. 

d.  Signature. 

e.  Any  available  information 
regarding  the  type  of  record  involved. 

f.  The  category  of  covered  individuals 
under  which  the  requester  believes  he  or 
she  fits. 

RECORD  ACCESS  PROCEDURES: 

Specific  materials  in  this  system  have 
been  exempted  from  Privacy  Act 
provisions  at  5  U.S.C.  552a  (c](3]  and  (d), 
regarding  access  to  records.  The  section 
of  this  notice  titled  “Systems  exempted 
from  certain  provisions  of  the  Act,” 
which  appears  below,  indicates  the 
kinds  of  material  exempted  and  the 
reasons  for  exempting  them  from  access. 
Individuals  wishing  to  request  access  to 
their  records  should  contact  the  system 
manager  indicated  above,  in  writing. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified. 

a.  Full  name. 

b.  Date  of  birth. 

c.  Social  security  number. 

d.  Signature. 

e.  Any  available  information 
regarding  the  type  of  records  involved. 

f.  The  category  of  covered  individuals 
under  which  the  requester  believes  he  or 
she  fits. 

Individuals  requesting  access  must 
also  comply  with  FCC  Privacy  Act 
regulations  regarding  verification  of 
identity  and  access  to  records  (47  CFR 
0.554  and  0.555) 

CONTESTING  RECORD  PROCEDURES: 

Specific  materials  in  this  system  have 
been  exempted  from  Privacy  Act 
provisions  at  5  U.S.C.  552a(d],  regarding 
amendment  to  records.  The  section  of 
this  notice  titled  “Systems  exempted 
from  certain  provisions  of  the  Act,” 
which  appears  below  indicates  the 
kinds  of  material  exempted  and  the 
reasons  for  exempting  them  from 
amendment.  Individuals  wishing  to 
request  amendment  to  their  non- 
exempted  records  should  contact  the 
system  manager  indicated  above,  in 
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writing.  Requests  should  be  directed 
only  to  the  system  manager,  whether  the 
record  sought  is  in  the  primary  system 
or  in  a  decentralized  segment. 

Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified; 

a.  Full  name. 

b.  Date  of  birth. 

c.  Social  security  number. 

d.  Signature. 

e.  Any  available  information 
regarding  the  type  of  record  involved. 

f.  The  category  of  covered  individuals 
under  which  the  requester  believes  he  or 
she  fits. 

Individuals  requesting  amendment 
must  also  comply  with  the  FCC  Privacy 
Act  regulations  regarding  verification  of 
identity  and  amendment  of  records  (47 
CFR  0.556  and  0.557). 

RECORD  SOURCE  CATEGORIES: 

a.  Applications  and  other  personnel 
and  security  forms  furnished  by  the 
individual. 

b.  Investigative  and  other  record 
material  furnished  by  Federal  agencies. 

c.  Notices  of  personnel  actions 
furnished  by  Federal  agencies. 

d.  By  personnel  investigation  or 
written  inquiry  from  sources  such  as 
employers,  educational  institutions, 
references,  neighbors,  associates,  police 
departments,  courts,  credit  bureaus, 
medical  records,  probation  officials, 
prison  officials,  newspapers,  magazines, 
periodicals,  and  other  publications. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system  may  contain  the  following 
types  of  information: 

a.  Properly  classified  information, 
obtained  from  another  Federal  agency 
during  the  course  of  a  personnel 
investigation,  which  pertains  to  national 
defense  and  foreign  policy.  The  Privacy 
Act,  at  5  U.S.C.  552a(k](l),  permits  an 
agency  to  exempt  such  materials  from 
certain  provisions  of  the  Act. 

b.  Investigatory  material  compiled 
solely  for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  Federal  civilian  employment.  The 
Privacy  Act,  at  5  U.S.C.  552a(k)(5), 
permits  an  agency  to  exempt  such 
material  from  certain  provisions  of  the 
Act.  Materials  may  be  exempted  to  the 
extent  that  release  of  the  material  to  the 
individual  whom  the  information  is 
about  would: 

1.  Reveal  the  identity  of  a  source  who 
furnished  information  to  the 
Government  under  an  express  promise 
(granted  on  or  after  September  27, 1975) 
that  the  identity  of  the  source  would  be 
held  in  confidence;  or. 


2.  Reveal  the  identity  of  a  source, 
who,  prior  to  September  27, 1975, 
furnished  information  to  the 
Government  under  an  implied  promise 
that  the  identity  of  the  source  would  be 
held  in  conHdence. 

The  Federal  Communications 
Commission  has  claimed  these 
exemptions  from  the  requirements  of  5 
U.S.C.  552a  (c)(3)  and  (d).  These 
requirements  relate  to  providing  an 
accounting  of  disclosures  to  the 
individual  whom  the  records  are  about 
and  access  to  and  amendment  of 
records. 

FCC/Central-7 

SYSTEM  name: 

Freedom  of  Information  Act  Case 
Files. 

SYSTEM  LOCATION: 

1919  M  Street,  NW.,  2025  M  Street, 
NW.,  Washington,  DC  20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY 
THIS  SYSTEM: 

Individuals  or  organizations 
requesting  access  to  inspect  and/or 
copy  records  of  the  Commission  under 
provisions  of  the  Freedom  of 
Information  Act  (FOIA). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  address,  and  other  individually 
identifying  information  about  the 
requester  and  the  records  sought. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Freedom  of  Information  Act,  Pub.  L. 
93-402  (5  U.S.C.  552). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  are  available  to  FOIA  staff 
involved  in  correspondence  and 
investigative  processes,  including 
appeals  officials  and  members  of  the 
General  Counsel.  Disclosures  of 
information  from  this  system  may  be 
made  outside  the  Commission  as 
follows: 

1.  In  the  event  the  Commission  deems 
it  desirable  or  necessary,  in  determining 
whether  particular  records  are  required 
to  be  disclosed  under  the  Freedom  of 
Information  Act  (FOIA),  disclosure  may 
be  made  to  the  Department  of  Justice  for 
the  purpose  of  obtaining  its  advice. 

2.  Where  the  appropriate  official  of 
the  Commission,  pursuant  to  the 
Commission’s  FOIA  Regulation 
determines  that  it  is  in  the  public 
interest  to  disclose  a  record  which  is 
otherwise  exempt  from  mandatory 
disclosure,  disclosure  may  be  made  from 
this  system  of  records. 


3.  The  Commission  contracts  with  a 
private  firm  for  the  purpose  of  searching, 
duplicating,  and  distributing  to  the 
public  the  documents  maintained  by  the 
Commission  and  available  for 
inspection  uisder  the  Act.  The  contractor 
is  required  to  maintain  Privacy  Act 
safeguards  on  such  records. 

4.  A  record  on  an  individual  in  this 
system  may  be  disclosed  to  a 
congressional  office  in  response  to  an 
inquiry  the  individual  has  made  to  the 
congressional  office. 

5.  In  the  event  of  litigation  where  the 
defendant  is  (a)  the  Commission,  or  any 
employee  of  the  Commission  in  his  or 
her  official  capacity,  (b)  the  United 
States  where  the  Commission 
determines  that  the  claim,  if  successful, 
is  likely  to  directly  affect  Commission 
operations;  or  (c)  any  Commission 
employee  in  his  or  her  individual 
capacity  where  the  Justice  Department 
has  agreed  to  represent  such  employee, 
the  Commission  may  disclose  such 
records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
effective  defense,  provided  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Paper  records  maintained  in  case  files 
(original  or  copy  of  incoming  request 
and  written  response). 

retrievabiuty: 

For  the  most  part,  records  are  indexed 
by  name  of  individual  requester. 

safeguards: 

Records  are  maintained  in  file 
cabinets  in  the  offices  of  FOIA  Liaisons 
throughout  the  Commission  with  limited 
access. 

RETENTION  AND  DISPOSAL: 

Individual  case  files  are  maintained 
for  2  years  after  date  of  reply.  Denied 
requests  and  appeals  of  denials  may  be 
retained  for  longer  periods  (up  to  5  years 
after  final  action)  in  accordance  with 
FOIA  and  FCC  records  control 
schedules. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Appropriate  bureau  or  office  chief  in 
the  Commission  located  at  1919  M 
Street,  NW.  or  2025  M  Street,  NW., 
Washington,  DC  20554. 

NOTinCATION  PROCEDURE: 

Address  inquiries  to  the  appropriate 
system  manager. 
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RECORD  ACCESS  PROCEDURES: 

Address  requests  to  the  appropriate 
system  manager. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Individuals  and  organizations  making 
requests  under  FOIA  or  from  bureaus  or 
offices  of  the  Commission  reporting  on 
the  handling  of  such  requests  for 
inclusion  in  the  annual  report  to 
Congress. 

FCC/Central-8 

SYSTEM  name: 

Telephone  Call  Detailed  Records. 

SYSTEM  location: 

1919  M  Street,  MW.,  2025  M  Street, 
NW.,  2000  L  Street,  NW.,  Washington, 
DC  20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Individuals  who  make  long  distance 
calls  and  individuals  who  received 
telephone  calls  placed  from  or  charged 
to  agency  telephones. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  relating  to  use  of  agency 
telephones  to  place  long  distance  calls: 
records  indicating  assignment  of 
telephone  numbers  to  employees  and 
location  of  telephones  in  the 
Commission. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

Section  4(i)  of  the  Communications 
Act;  43  Compt.  Gen.  163: 41  CFR 101- 
37.105-4:  5  CFR  735.205. 

ROUTINE  uses  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  in  this  system  may  be 
disclosed  (a)  to  FCC  employees  and 
officials  of  labor  organizations 
representing  FCC  employees  to 
determine  their  responsibility  for 
telephone  calls;  (b)  to  Commission 
officers  and  staff  responsible  for 
certifying  official  long  distance  calls;  (c) 
to  the  Financial  Management  Division 
for  the  purpose  of  obtaining 
reimbursements  for  unofficial  calls  and 
to  maintain  accounting  of  the  fimds 
received:  (d)  to  Commission  staff 
responsible  for  considering  or  taking 
disciplinary  action  against  employees 
for  unofficial  use  of  agency  telephones. 

Information  in  this  system  may  be 
disclosed  outside  the  FCC  as  stated  in 
Blanket  Routine  Uses  Nos.  1, 3, 4,  5,  6 
and  7  of  the  Prefatory  Statement. 


POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINOS,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper  and 
on  magnetic  tape. 

RETRIEV  ability: 

Records  are  retrieved  by  employee 
name  or  identiHcation  number,  by  name 
of  recipient  of  telephone  call,  and  by 
telephone  number. 

SAFEGUARDS: 

Paper  records  are  maintained  in  frle 
cabinets  in  offices  which  are  locked  at 
the  end  of  each  business  day. 

Information  on  magnetic  tape  is  secured 
through  controlled  access  and 
passwords  restricted  to  administrative 
office  personnel. 

RETENTION  AND  DISPOSAL: 

Records  are  disposed  of  in  accordance 
with  General  Records  Schedule  12, 
National  Archives  and  Records 
Administration. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Appropriate  bureau  or  office  chief  in 
the  Commission  located  at  1919  M 
Street,  NW.,  2025  M  Street,  NW.,  or  2000 
L  Street,  NW.,  Washington,  DC  20554. 

NOTIFICATION  PROCEDURE: 

Inquiries  regarding  this  system  should 
be  addressed  to  the  system  manager  in 
the  appropriate  bureau  or  office. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  to  a  record  should 
be  directed  to  the  system  manager  in  the 
appropriate  bureau  or  office. 

CONTESTING  RECORD  PROCEDURES: 

An  individual  desiring  to  amend  a 
record  shall  direct  such  a  request  to  the 
system  manager  in  the  appropriate 
bureau  or  office. 

RECORD  SOURCE  CATEGORIES: 

Telephone  assignment  records;  call 
detail  listings;  results  of  administrative 
inquiries  relating  to  assignment  of 
responsibility  for  placement  of  specific 
long  distance  calls. 

FCC/CCB-1 

SYSTEM  NAME: 

Complaints  and  Inquiries  File. 

SYSTEM  LOCATION: 

2025  M  Street,  NW.,  Washington,  DC 
20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY 
THIS  system: 

Individuals  who  have  made 
complaints  or  inquiries. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Complaints  and  related  supporting 
information,  company  replies  to 
complaints,  letters  of  inquiry  and 
Commission  letters  regarding  such 
complaints  and  inquiries. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

Section  208  of  the  Communications 
Act;  FCC  Rules,  47  CFR  1.711  et  seq. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Used  by  Commission  personnel  to 
handle  and  process  complaints  and 
inquiries  received  from  individuals  and 
companies. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  file. 
retrievabiuty: 

Records  are  retrieved  by  individual 
name. 

safeguards: 

Stored  in  unlocked  files  which  are 
secured  in  office  after  hours. 

RETENTION  AND  DISPOSAL! 

The  records  are  retained  in  the 
Commission  and  then  destroyed  2  years 
after  final  action. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Chief,  Common  Carrier  Bureau,  1919 
M  Street,  NW.,  Washington,  DC  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURES: 

Address  requests  to  the  system 
manager. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Complainants  and  subject  carriers. 

FCC/CCB-4 

SYSTEM  NAME: 

Public  Land  Mobile  Individual  Users 
File. 

SYSTEM  location: 

1919  M  Street,  NW.,  Washington,  D.C. 
20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY 
THIS  system: 

To  the  extent  that  Public  Land  Mobile 
Service  application/license  files 
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occasionally  contain  records  on 
individuals  as  defined  by  the  Privacy 
Act,  this  system  covers  individual 
applicants  and  licensees  for  Public  Land 
Mobile  Service. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM; 

Applications  for  airborne  (air-to- 
ground)  licenses;  related  forms  and 
correspondence;  a  computerized  list  of 
licensees  by  name  and  call  sign. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Section  307  of  the  Communications 
Act,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  in  this  system  is  used  by 
Mobile  Services  Division  staff  to  grant, 
dismiss  or  revoke  applications. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders,  microfiche,  and  computer 
printout. 

retrievabiuty: 

Records  are  retrieved  by  licensee 
name  or  call  sign. 

SAFEGUARDS: 

The  records  are  maintained  in  rooms 
which  are  secured  at  the  end  of  the 
business  day. 

RETENTION  AND  DISPOSAL: 

License  files  for  Public  Land  Mobile 
service  are  cut  off  when  superceded  or  a 
major  modification  occurs,  then 
transferred  to  the  Federal  Records 
Center  and  destroyed  when  20  years 
old. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Chief,  Common  Carrier  Bureau,  1919 
M  Street,  NW.,  Washington,  D.C.  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURES: 

Address  requests  to  the  system 
manager. 

CONTESTINO  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Individuals  making.application8. 

FCC/FOB-1 

SYSTEM  NAME: 

Radio  Operator  Records. 


SYSTEM  location: 

Primary:  1919  M  Street,  NW., 
Washington,  D.C  20554.  Secondary: 
Various  field  facilities.  (See  FCC 
telephone  directory  for  field  office 
addresses,  or  locate  local  office  in 
commercial  telephone  directory  under 
“U.S.  Government.”) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY 
THIS  system: 

Individuals  who  have  applied  for 
radio  operator  licenses. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Applications  for  commercial  radio 
operator  licenses,  examination  papers, 
records  of  documents  issued, 
correspondence,  etc. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

Geneva  Radio  Regulations;  47  U.S.C. 
Section  303(1),  (m)  and  318. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

For  use  in  connection  with  the 
administration  of  the  Commission’s 
radio  operator  program  including 
examinations,  applications,  and 
detenninations  of  license  applicant 
qualifications.  Limited  file  material 
concerning  licensed  radio  operators  is 
forwarded  for  inclusion  in  the  agency's 
central  computer  facility. 

If  the  records  indicate  a  possible 
violation  of  law,  they  may  be  referred, 
as  a  routine  use,  to  the  General  Counsel 
and  to  the  appropriate  agency  charged 
with  the  responsibility  of  investigating 
or  prosecuting  such  violation. 

POUCHES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAININO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Paper,  microfilm  and  magnetic  tape. 

retrievability: 

All  records  are  retrievable  by 
applicant  name. 

safeguards: 

Records  are  kept  in  file  cabinets  in 
offices  that  are  secured  at  the  close  of 
the  business  day.  Information  provided 
by  applicants  concerning  their  mental  or 
physical  health  or  disability  is  kept  in 
confidence  and  afforded  the  same 
security  and  accessibility  restrictions  as 
provided  for  medical  records. 

RETENTION  AND  DISPOSAL: 

Cumiiieicial  applications  are 
destroyed  when  11  years  old.  Both 
General  and  Restricted  Permit 
applications  are  retained  for  75  years. 


SYSTEM  MANAGERfS)  AND  ADDRESS: 

Chief,  Field  Operations  Bureau,  1919 
M  Street,  NW.,  Washington.  D.C.  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURES: 

Address  requests  to  the  system 
manager. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Individuals  making  applications.  FOB 
field  employees  engaged  in  radio 
operator  application  processing. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

Parts  of  this  system  of  records  are 
exempt  from  subsections  (c)(3),  (d), 

(e)(1).  (e)(4).  (G).  (H).  and  (I),  and  (f)  of 
the  iVivacy  Act  because  such  parts 
contain  investigatory  material  compiled 
solely  for  law  enforcement  purposes 
pursuant  to  Section  (k)(2)  of  the  Act. 

FCC/FOB-2 

SYSTEM  NAME: 

Violators  File  (records  kept  on 
individuals  who  have  been  subjects  of 
FCC  field  enforcement  actions). 

SYSTEM  LOCATION: 

Primary:  1919  M  Street,  NW., 
Washington,  D.C.  20554.  Secondary: 
Various  field  facilities  (See  FCC 
telephone  directory  for  field  office 
addresses,  or  locate  local  office  in 
commercial  telephone  directory  under 
"U.S.  Government.”) 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY 
THIS  system: 

Individuals  who  have  been  subjects  of 
FCC  field  enforcement  actions 
(monitoring,  inspection,  investigation) 
for  violations  of  radio  law,  FCC  Rules 
and  Regulations,  or  International  Radio 
Treaties. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Inspection  reports,  complaints, 
monitoring  reports,  investigative  cases, 
referral  memos,  correspondence, 
discrepancy  notifications,  warning 
notices  and  forfeiture  actions. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

47  U.S.C.  Sections  101, 102, 104,  301. 
312,  315.  318.  386.  401,  404,  501.  502,  503. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

For  use  in  connection  with  the 
Commission’s  field  enforcement 
programs  to  determine  levels  of 
compliance  among  radio  users;  to  issue 
marine  certificates  of  compliance;  to 
document  Commission  monitoring, 
inspections  and  investigations  for 
enforcement  purposes;  to  provide  a 
basis  for  various  administrative,  civil, 
or  criminal  sanction  actions  taken 
against  violators  by  FOB  or  other 
appropriate  Commission  bureaus  or 
offices. 

Limited  information  elements  are 
transferred  to  the  Commission’s  central 
computer  facility  and  to  FOB  field 
facilities  to  maintain  a  cross-reference 
which  prevents  duplication  of 
enforcement  actions,  and  to  track  the 
progress  of  enforcement  cases. 

If  the  records  indicate  a  possible 
violation  of  law,  they  may  be  referred, 
as  a  routine  use,  to  the  appropriate 
agency  charged  with  the  responsibility 
of  investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  the 
applicable  statutes  or  rules. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders,  magnetic  tape,  and 
computer  printout. 

retrievabiuty: 

All  records  are  retrievable  by  name 
and  FCC-issued  call  sign. 

SAFEGUARDS: 

Paper  records  are  kept  in  file  cabinets 
in  offices  that  are  secured  at  the  close  of 
the  business  day.  Access  to  information 
on  computer  is  restricted  by  use  of 
passwords  and  location  of  terminals  in 
rooms  which  are  designated  non-public 
areas,  and  which  are  secured  outside  of 
business  hours. 

RETENTION  AND  DISPOSAL: 

All  violation  notices  are  maintained 
for  a  period  of  4  years,  then  destroyed. 
(Classified  material  is  destroyed  by 
burning  or  shredding.) 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Field  Operations  Bureau,  1919 
M  Street,  NW.,  Washington,  D.C.  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURES: 

Address  requests  to  the  system 
manager. 


CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Correspondence  with  the  individual 
subject.  Commission  employees  located 
in  the  Field  Offices,  District  Offices  and 
Monitoring  Stations. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

Parts  of  this  system  of  records  are 
exempt  from  subsections  (c)(3),  (d), 

(e)(1),  (e)(4),  (G),  (H),  and  (I),  and  (f)  of 
the  Mvacy  Act  and  from  0.554^,557 
of  FCC  Rules  because  such  parts  are 
maintained  as  a  protective  service  for 
individuals  described  in  Section  3056  of 
Title  18,  and  because  they  are  necessary 
for  FCC  employees  to  perform  their 
duties,  pursuant  to  sections  (k)(l),  (2) 
and  (3)  of  the  Act. 

FCC/PRB-2 

Application  and  License  File. 

SYSTEM  LOCATION: 

2025  M  Street.  NW.,  Washington,  D.C, 
20554,  and  Route  116,  Gettysburg,  PA 
17325.  Records  consisting  of  extracts  of 
selected  information  can  also  be 
inspected  at  FCC  field  offices.  (See  FCC 
telephone  directory  for  field  office 
addresses,  or  locate  local  ofice  in 
commercial  telephone  directory  under 
“U.S.  Government.” 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Radio  service  applicants  and 
licensees  under  Parts  80,  87, 90,  94,  95, 
and  97  of  the  Commission’s  Rules. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Applications,  licenses,  and 
correspondence  maintained  by  various 
radio  categories:  Aeronautical  and 
Fixed  Group,  Aircraft  Group,  Alaskan 
Group,  Amateur,  Automobile 
Emergency,  Aviation  Auxiliary  Group, 
Aviation  Radio  Navigation  Land, 
Business  Citizens  Band,  Civil  Air  Patrol, 
Coastal  Group,  Disaster,  Fire,  Forest 
Products,  Forestry  Conservation, 
General  Mobile,  Highway  Maintenance, 
Industrial  Radio  Location,  Interurban 
Passenger  (Motor  Carrier),  Interurban 
Property  (Motor  Carrier),  Local 
Government,  Manufacturers,  Marine 
Auxiliary  Group,  Marine  Radar  Land, 
Motion  Picture,  Operational  Fixed 
Microwave,  Personal  Radio,  Petroleum, 
Police,  Power,  Radio  Amateur  Civil 
Emergency  Service  (RACES),  Radio 
Control,  Railroad,  Relay  Press,  Ship 
Group,  Special  Emergency,  Special 
Industrial,  State  Guard,  Taxicab, 
Telephone  Maintenance,  Urban 
Passenger  (Motor  Carrier),  Urban 
Property  (Motor  Carrier), 


AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Sections  310,  303  of  the 
Communications  Act  of  1934,  and 
amendments. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  are  used  to  administer  the 
Commission’s  program  relating  to  radio 
categories  listed  above  including 
licensing,  enforcement,  rulemaking,  and 
other  actions  requiring  record 
information;  to  evaluate  unique  systems; 
to  provide  a  service  of  information  for 
the  general  public.  Selected 
informational  elements  are  incorporated 
in  the  Commission’s  central  computer 
facility  to  maintain  a  current  inventory 
of  licensees  for  those  services  which  are 
computerized. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Paper  records  are  stored  in  file  boxes 
or  cabinets.  Automated  records  are  on 
microfiche  or  computer  media. 

retrievabiuty: 

Records  can  be  retrieved 
alphabetically  by  name  of  applicant/ 
licensee  within  each  radio  service. 
Automated  records  can  be  retrieved  by 
means  other  than  personal  identifier, 
such  as  location  or  call  sign. 

safeguards: 

Records  are  freely  available  for  public 
inspection.  There  are  safeguards  against 
alteration  of  computer  records  by 
unauthorized  persons  (passwords). 

Paper  files  are  maintained  in  offices 
which  are  locked  at  the  end  of  each 
business  day. 

RETENTION  AND  DISPOSAU 

Records  are  normally  retained  as  long 
as  the  station  remains  licensed,  although 
some  bulky  files  may  be  divided  and 
older  material  sent  to  the  Federal 
Records  Center,  and  maintained  a 
minimum  of  2  years  and  a  maximum  of 
11  years  after  expiration  date. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Chief,  Private  Radio  Bureau,  2025  M 
Street,  NW.,  Washington,  DC  20554 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager.  In  order  to  facilitate  the 
location  of  a  specific  record,  the  name  of 
the  raido  category  under  which  the 
application  was  filed  and  the  call  sign  of 
the  license  issued  should  be  included 
with  the  request. 
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RECORD  ACCESS  PROCEDURE: 

Same  as  notification  procedure. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification  procedure. 

RECORD  SOURCE  CATEGORIES: 

Original  applications  and 
supplemental  material  submitted  by 
applicants;  correspondence  from 
complainants;  inspection  reports; 
application  processors. 

FCC/PRB-4 

SYSTEM  NAME: 

Licensees  or  Unlicensed  Persons 
Operating  Radio  Equipment  Improperly. 

SYSTEM  LOCATION: 

2025  M  Street,  NW.,  Washington,  DC 
20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Licensees  operating  under  Parts  80,  87, 
90,  94,  95,  and  97  of  the  Rules  in 
violation  of  the  Commission's  Rules  or 
the  Communications  Act  of  1934. 
Unlicensed  perons  operating  radio 
equipment. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Enforcement  case  history  cards; 
investigatory  and  hearing  files  with 
inspection  reports,  complaints, 
correspondence,  pleadings,  legal 
memoranda,  investigative  findings, 
forefeiture  notices. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

Title  47  U.S.C.  301,  303,  309(e),  312, 
362,  364,  386,  507,  and  510. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Used  by  bureau  employees  in 
enforcement  and  hearing  cases  to 
document,  to  evaluate,  and  to  impose 
sanctions  for  violations  of  the  Rules  or 
Act.  Blanket  Routine  uses  No.  1-7  of  the 
Prefatory  Statement  are  applicable  to 
this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

In  file  folders,  card  files. 

retrievabiuty: 

Records  are  filed  and  retrieved  by 
name  of  licensee  or  unlicensed 
individual. 

SAFEGUARDS: 

Records  are  maintained  on  a  division 
level  in  appropriate  file  cabinets  in 
offices  which  are  locked  at  the  end  of 
each  business  day. 


RETENTION  AND  DISPOSAL: 

The  documentation  portions  of  these 
records  are  retained  for  3  years,  after  the 
case  is  closed  and  then  destroyed. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Chief,  Private  Radio  Bureau,  2025  M  Street, 
NW.,  Washington,  D.C.  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system  manager. 

RECORD  ACCESS  PROCEDURE: 

Address  requests  to  the  system  manager. 

CONTESTING  RECORD  PROCEDURE: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Information  originates  from  various 
sources:  FCC  Field  Engineers;  private 
citizens;  Department  of  Justice;  other 
Commission  personnel. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

Parts  of  this  system  of  records  are 
exempt  from  subsections  (c)(3),  (d), 

(e)(1),  (e)(4)(G),  (H)  and  (I),  and  (f)  of  the 
Privacy  Act  of  1974,  5  U.S.C.  552(a),  and 
from  §  §  0.554-0.557  of  the  Commission's 
Rules  because  such  parts  contain 
investigatory  material  compiled  solely 
for  law  enforcement  purposes  pursuant 
to  Section  552(k)(2)  of  the  Act. 

FCC/PRB-5 

SYSTEM  name: 

Application  Review  List  for  Present  or 
Former  Licensees,  Operators  or 
Unlicensed  Persons  Operating  Radio 
Equipment  Improperly. 

SYSTEM  LOCATION: 

2025  M  Street,  NW.,  Washington,  D.C. 
20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  are  or  have  been 
licensed  under  Parts  13,  80.  87,  95,  or  97 
of  the  Rules  who  have  operated  in 
violation  of  the  Commission's  Rules  or 
the  Communications  Act.  Unlicensed 
persons  who  have  operated  radio 
transmitting  equipment.  Persons  who 
have  had  a  license  revoked  or  have  had 
an  application  dismissed  or  denied,  and 
are  prohibited  from  filing  another 
application  within  one  year. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name,  address,  date  of  birth  (if 
known)  of  individual,  authorization  code 
of  staff  member  who  placed  name  in  the 
file,  and  the  date  the  name  was  placed 
in  the  file. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

47  U.S.C.  301,  303,  309(e),  312. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Needed  by  selected  staff  and  filed 
employees  to  determine  whether  the 
applications  of  these  individuals  should 
be  granted,  dismissed  or  set  for  hearing. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

On  magnetic  tape  and  computer 
printout. 

retrievabiuty: 

Information  is  filed  alphabetically  by 
name  of  individual  in  a  computer  and  is 
retrieved  periodically  through  computer 
printout. 

SAFEGUARDS: 

Access  to  computer  is  controlled  by 
password  in  a  secured  o^ice  and  the 
printouts  are  availably  only  to  selected 
staff  personnel. 

RETENTION  AND  DISPOSAU 

The  printouts  are  destroyed  by 
machine  shredding  or  by  tearing  into 
pieces  when  a  new  list  is  distributed. 

The  computer  tapes  are  retained  for  four 
back-cycles  and  on  the  fifth  update,  the 
oldest  tape  is  destroyed.  Individual 
names  are  removed  ft'om  the  file  when 
retention  is  no  longer  appropriate;  entire 
lists  of  names  is  reviewed  quarterly. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Private  Radio  Bureau,  2025  M 
Street,  NW.,  Washington,  D.C.  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURE: 

Address  requests  to  the  system 
manager. 

CONTESTING  RECORD  PROCEDURE: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Applicants  and  FCC  Field  Engineers. 

FCC/OET-1 
SYSTEM  name: 

Experimental  Radio  Station  License 
Files. 

SYSTEM  LOCATION: 

Room  7316,  2025  M  Street,  NW.. 
Washington,  D.C.  20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Those  who  have  been  granted  a 
license  to  operate  an  experimental  radio 
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station  under  Part  5  of  the  Commission’s 
Rules. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  the  application  form 
(FCC  Form  442,  Application  for  a  New 
or  Modified  Station)  or  renewal  form 
(FCC  Form  405,  Application  for  Renewal 
of  Station  License)  and  supporting 
exhibits  submitted  by  the  applicant. 

May  also  include  experimental  project 
reports  submitted  by  the  applicant  as 
required  by  FCC  Rules,  Part  5.  File  also 
includes  comments  from  other 
Commission  bureaus  on  interference 
potential  of  operation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Communications  Act  of  1934,  as 
amended.  Section  308.  FCC  Rules  and 
Regulations,  Part  5,  Experimental  Radio 
Services  (other  than  Broadcast). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  make  a  determination  of 
applicant’s  eligibility  to  operate  a 
station  in  the  experimental  radio 
service;  to  determine  interference 
potential  to  other  radio  services,  as  well 
as  determine  if  project  of 
experimentation  is  valid;  to  Federal 
agencies,  other  FCC  bureaus,  or  to  the 
public  if  it  feels  it  may  be  impacted  or 
wants  to  know  what  new 
experimentation  is  being  conducted. 

FCC  bureaus  use  the  information  to 
determine  the  interference  potential  as 
well  as  possible  use  in  rulemakings.  The 
information  is  available  to  anyone, 
unless  the  applicant  has  requested 
conFidentiality  under  §  0.459  of  the 
Commission’s  Rules  or  the  information 
is  classified. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders. 
retrievabiuty: 

Files  are  retrieved  by  licensee  name. 

If  more  than  one  station  per  licensee, 
then  also  filed  by  call  sign. 

safeguards: 

All  files  are  available  to  the  public 
except  classified  files  and  files  that  have 
been  granted  confidentiality  under 
§  0.457  of  the  Commission's  Rules. 
Classified  files  are  kept  in  locked 
cabinets  in  accordance  with  security 
regulations.  Files  that  have  been  granted 
confidentiality  under  §  0.457  are  marked 
"NOT  FOR  PUBLIC  INSPECTION’’  and 
may  only  be  accessed  by  Branch 
personnel  and  Commission  employees 


who  have  a  need  to  know  the 
information. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  the  ofHce; 
destroyed  2  years  after  expiration  of 
license. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Frequency  Liaison  Branch, 

Room  7322,  2025  M  Street,  NW„ 
Washington,  D.C.  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORDS  ACCESS  PROCEDURE: 

Address  requests  to  the  system 
manager. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

The  majority  of  information  comes 
from  the  individual.  Other  information 
comes  from  coordination  with  other  FCC 
bureaus  and  from  that  which  is 
generated  within  the  Branch  during  the 
normal  processing  of  the  application. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

FCC/OGC-1 

SYSTEM  NAME: 

Alleged  Violators  File  (Ex  Parte 
Rules). 

SYSTEM  LOCATION: 

1919  M  Street,  NW.,  Washington,  D.C. 
20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  alleged  to  have  violated 
the  Commission's  ex  parte  rules. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Complaint  letters,  memoranda,  briefs. 
Commission  decisions  recommending 
action  and  new  releases. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

Section  4(i)  of  the  Communications 
Act  of  1934,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Record  information  is  used  by  staff 
attorneys  to  make  a  determination 
whether,  in  fact,  a  violation  of  the  ex 
parte  rules  has  occurred.  The  records 
may  be  referred  to  the  appropriate 
agency  charged  with  the  responsibility 
of  prosecuting  such  violation  or 
enforcing  the  applicable  statute  or  rule. 


POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

File  folders. 

retrievabiuty: 

Records  are  maintained  by  the  name 
of  the  party  accused  of  an  ex  parte 
violation. 

safeguards: 

Records  are  maintained  in  unlocked 
file  cabinets  in  an  office  that  is  secured 
at  the  end  of  each  business  day.  Since 
only  one  or  two  office  persons  have 
need  to  routinely  access  this  system, 
unauthorized  examinations  would  be 
easily  detected. 

RETENTION  AND  DISPOSAL: 

Destory  when’s  years  old. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

General  Counsel,  Office  of  General 
Counsel,  1919  M  Street,  NW., 
Washington,  D.C.  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURES: 

Address  requests  to  the  system 
manager. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Complaints,  Security  Officer,  Bureau 
Chiefs. 

FCC/OGC-2 

SYSTEM  name: 

Attorney  Misconduct  Files. 

SYSTEM  location: 

1919  M  Street,  NW.,  Washington,  D.C. 
20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Any  attorney  who  appears  in  a 
representative  capacity  before  the  FCC 
and  who  is  being  charged  with  attorney 
misconduct. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Correspondence,  briefs,  related 
Commission  agenda  items,  ABA 
recommendations,  investigative 
findings,  complaints  of  attorney 
misconduct,  memoranda. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

5  U.S.C.  Section  500(d)(2). 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Record  information  is  used  by  staff 
attorneys  to  prosecute  a  case  for 
attorney  misconduct  before  the 
administrative  law  judge  and  the 
Commission.  Record  information  may  be 
referred,  as  a  routine  use,  to  the 
appropriate  agency  charged  with  the 
responsibility  of  enforcing  any 
Commission  penalties  imposed. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 

RETRIEVABIUTY: 

Records  are  retrived  by  the  name  of 
the  attorney  charged  with  misconduct. 

SAFEGUARDS: 

Records  are  kept  in  file  cabinets  in 
offices  that  are  secured  at  the  end  of 
each  business  day.  Since  only  one  or 
two  staff  persons  routinely  access  this 
record  system,  unauthorized 
examination  during  business  hours 
would  be  easily  detected. 

RETENTION  AND  DISPOSAL: 

Destroyed  5  years  after  case  closure. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

General  Counsel,  Office  of  General 
Counsel,  1919  M  Street,  NW., 

Washington,  D.C.  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURE: 

Address  requests  to  the  system 
manager. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Letters  from  pubic,  pledgings,  agenda 
items,  intra-agency  memoranda. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

This  system  of  records  is  exempt  from 
Subsections  (c)(3),  (d),  (e)(1),  (e)(4)  (G), 
(H),  and  (I)  and  (f)  of  the  IWvacy  Act  of 
1974,  5  U.S.C.  552a,  and  from  §J).554- 
0.557  of  the  Commission’s  Rules  because 
it  is  maintained  for  law  enforcement 
purposes  pursuant  to  subsection  (k)(2)  of 
the  Act. 

FCC/OGC-3 

SYSTEM  NAME: 

Employee  Complaint  Adjudication. 


SYSTEM  location: 

1919  M  Street  NW.,  Washington,  DC 
20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Any  Commission  employee  who  is  the 
subject  of  a  complaint  investigation 
involving  internal  personnel  actions  or 
activities,  i.e.,  discrimination,  grievance, 
political  activity,  separation  or  adverse 
action, 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  this  system  involve 
internal  personnel  disputes  that  have 
reached  the  hearing  stage,  and  may 
include  correspondence,  memoranda, 
transcripts  of  hearings,  briefs, 
investigative  reports,  decisions  of 
hearing  examiners  and  Commissioners. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.  Code  Section  301. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM  INCLUDmO  CATEGORIES  OF  USERS 
AND  THE  PURPOSES  OF  SUCH  USES: 

Records  are  used  by  staff  attorneys  in 
the  General  Counsel’s  office  in  pre- 
hearing  settlement  negotiations  with 
opposing  parties;  records  are  also  used 
in  preparation  for  the  actual  hearing 
before  an  administrative  body  or  a 

COlU't. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

File  folders. 

RETRIEVABIUTY: 

Records  are  retrieved  by  the  name  of 
the  subject  individual  in  the 
investigation. 

safeguards: 

Records  are  maintained  in  unlocked 
file  cabinets  in  an  office  that  is  secured 
at  the  end  of  each  business  day. 

RETENTION  AND  DISPOSAL: 

Destroyed  5  years  after  case  closure. 

SYSTEMS  MANAGERfS)  AND  ADDRESS: 

General  Counsel,  Office  of  General 
Counsel,  1919  M  Street  NW., 
Washington,  DC  20554. 

NOTIFICATION  PROCEDURE*. 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURE: 

Address  requests  to  the  system 
manager. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 


RECORD  SOURCE  CATEGORIES: 

Co-workers,  other  supervisors, 
classification  experts,  other  persons 
involved  in  the  case. 

FCC/OGC-4 

SYSTEM  NAME: 

Parties  Involved  in  Current  Litigation 
Before  Federal  Courts. 

SYSTEM  LOCATION: 

1919  M  Street  NW.,  Washington,  DC 
20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Any  person  who  is  a  captioned  party 
of  record  in  an  appeal  from  or  petition 
for  review  of  a  Commission  action,  or 
other  court  filing. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Litigation  Division  docket  files 
(duplicate  files  of  those  filed  with  the 
Court  and  other  parties). 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Section  402  of  the  Communications 
Act  of  1934,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM  INCLUDING  CATEGORIES  OF  USERS 
AND  THE  PURPOSES  OF  SUCH  USES: 

Record  information  is  used  by 
Commission  attorneys  for  case 
preparation  and  reference. 

Blanket  routine  uses  No.  6  and  7  of  the 
Prefatory  Statement  are  applicable  to 
this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 

RETRIEVABIUTY: 

Indexed  by  case  name. 

safeguards: 

Records  are  filed  in  the  Litigation 
office  and  secured  after  working  hours. 

retention  and  disposal: 

After  cases  have  been  decided  or 
dismissed  and  reach  the  inactive  mode, 
the  precedent-setting  or  important  cases 
are  reviewed  to  delete  duplicative  or 
unnecessary  material  and  then  are 
forwarded  to  the  Library  for  binding. 
The  cases  remain  in  the  Library  for 
reference  and  research  purposes.  The 
remainder  of  the  case  records  are 
destroyed  when  no  longer  needed  or 
three  years  after  closure,  whichever 
occurs  first. 
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SYSTEM  MANAQER(8)  AND  ADDRESS: 

General  Counsel,  Office  of  General 
Counsel,  1919  M  Street  NW., 

Washington,  DC  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURES: 

Address  requests  to  the  system 
manager. 

CONTESTINO  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

U.S.  Circuit  Court  of  Appeals  and 
parties  to  proceedings. 

FCC/OGC-5 

SYSTEM  NAME: 

Parties  with  Pending  Civil  Cases 
Before  Any  District  Court  That  Affect 
the  Commission. 

SYSTEM  LOCATION: 

1919  M  Street  NW.,  Washington,  DC 
20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  individual  who  has  a 
miscellaneous  case  before  any  District 
Court  that  involves  the  Commission. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Letters,  memoranda,  briefs, 
bankruptcy  papers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

Section  402  of  the  Communications 
Act  of  1934,  as  amended. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Record  information  is  used  by 
Commission  attorneys  to  update 
information  or  furnish  additional  data 
for  the  Government  agency  handling  the 
case. 

Blanket  routine  uses  Nos.  6  and  7  of 
the  Prefatory  Statement  are  applicable 
to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 
retrievabiuty: 

Records  are  retrieved  by  the  name  of 
the  individual  filing  the  claim. 

SAFEGUARDS: 

Records  are  maintained  in  unlocked 
file  cabinets  in  an  office  that  is  secured 
at  the  end  of  each  business  day. 


RETENTION  AND  DISPOSAL: 

The  records  are  destroyed  when  no 
longer  needed  or  after  five  years, 
whichever  occurs  first. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

General  Counsel,  Office  of  General 
Counsel,  1919  M  Street  NW., 

Washington,  DC  20554. 

NOTIFtCATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURE: 

Address  requests  to  the  system 
manager. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Justice  Department:  U.S.  Attorneys; 
other  Federal  agencies;  U.S.  District 
Courts;  and  parties  to  the  proceedings. 

FCC/OGC-6 

SYSTEM  NAME: 

Private  or  Civil  Injury  Claimants. 
SYSTEM  location: 

1919  M  Street  NW.,  Washington,  DC 
20554 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  individual  who  files  a  damage 
claim  against  the  Commission  or 
commits  a  tort  against  a  Commission 
employee. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Accident  reports,  tort  claim  vouchers, 
correspondence,  memoranda,  medical 
and  payment  receipts,  repair  and 
payment  receipts,  pictures. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

Federal  Tort  Claims  Act,  28  U.S.C. 
Section  2672. 

ROUTINE  USES  OF  RECOROS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSE  OF  SUCH  USES: 

Record  information  is  used  by 
attorneys  in  the  Office  of  General 
Counsel  to  determine  whether  a  damage 
claim  filed  against  the  Commission 
should  be  paid  and  for  reference  when 
assigned  a  similar  case.  If  it  is 
determined  that  the  claim  should  not  be 
paid  or  in  cases  when,  pursuant  to  the 
limitations  set  out  in  28  U.S.C.  Section 
2672,  the  Commission  cannot  make  the 
final  determination  whether  or  not  to 
pay  a  claim,  the  record  is  routinely 
transferred  to  the  appropriate  agency 
charged  with  the  responsibility  of 
disposition. 


POUCKS  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECOROS  IN  THE  SYSTEM; 

STORAGE: 

File  folders. 
retrievabiuty: 

Records  are  retrieved  by  the  name  of 
the  individual  who  filed  the  claim. 

SAFEGUARDS: 

Records  are  kept  in  an  unlocked  file 
cabinet  in  an  office  that  is  locked  at  the 
end  of  each  business  day.  Since  only 
one  or  two  office  persons  routinely 
access  this  system,  unauthorized 
examination  during  business  hours 
would  be  easily  detected. 

RETENTION  AND  DISPOSAL! 

Destroy  5  years  after  case  closure. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

General  Coimsel,  Office  of  General 
Counsel,  1919  M  Street  NW„ 
Washington,  DC  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURE: 

Address  requests  to  the  system 
manager. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Witnesses;  General  Counsel;  Office  of 
Managing  Director;  claimants;  and 
employees. 

FCC/OGC-7 

SYSTEM  NAME: 

Garnishment  and  Levy  of  Wages. 

SYSTEM  location: 

1919  M  Street  NW.,  Washington,  DC 
20554 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  Commission  employee  who  is  the 
subject  of  a  garnishment  or  levy  order 
issued  by  a  court  of  competent 
jurisdiction  or  by  another  government 
entity  duly  authorized  to  issue  such 
order. 

CATEGORIES  OF  RECOROS  IN  THE  SYSTEM: 

Garnishment  or  levy  orders  served 
upon  the  agency  for  implementation, 
correspondence,  memoranda. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  Section  301. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Records  are  used  by  staff  attorneys  in 
the  General  Counsel’s  office  in  directing 
the  agency's  implementation  of 
garnishment  and  levy  orders.  Also, 
blanket  routine  uses  number  1, 6  and  8 
of  the  Prefatory  Statement  are 
applicable  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

storage: 

File  folders. 

retrievabiuty: 

Records  are  maintained  by  the  name 
of  the  individual  subject  to  garnishment 
or  levy  order. 

safeguards: 

Records  are  kept  in  Hie  cabinets  in 
offices  that  are  secured  at  the  end  of 
each  business  day.  Because  only  one  or 
two  office  persons  have  need  to 
routinely  access  this  system, 
unauthorized  examinations  would  be 
easily  detected. 

RETENTION  AND  DISPOSAL: 

Records  are  normally  retained  as  long 
as  the  Commission  remains  under  the 
obligation  to  implement  the  particular 
garnishment  or  levy  order. 

SYSTEM  MANAGER(S)  AND  ADDRESSES: 

General  Counsel,  Office  of  General 
Counsel,  1919  M  Street  NW., 
Washington,  DC  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURE: 

Address  requests  to  the  system 
manager. 

CONTESTING  RECORD  PROCEDURE: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Bankruptcy  courts,  state  domestic 
relations  courts,  state  public  health  and 
welfare  departments  or  agencies. 
Internal  Revenue  Service,  intra-agency 
memoranda. 

FCC/OMD-2 

SYSTEM  NAME: 

Labor  and  Employee  Relations  Case 
Files. 

SYSTEM  LOCATION: 

Labor-Management  and  Employee 
Relations  Branch,  OfBce  Of  Associate 
Managing  Director — Human  Resources 
Management,  Office  of  Managing 


Director,  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington,  DC  20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  FCC  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  a  variety  of 
records  relating  to  formal  and  informal 
actions  based  on  conduct  or 
performance;  grievances  Hied  under  the 
negotiated  or  administrative  grievance 
procedures;  requests  for 
reconsideration;  arbitrations;  appeals; 
and  miscellaneous  inquiries  and 
complaints.  The  records  may  include 
information  such  as  case  number; 
employee  name,  social  security  number, 
grade,  job  title,  and  employment  history. 
The  records  may  also  include  copies  of 
notices  of  proposed  actions;  materials 
relied  on  by  the  agency  to  support  the 
proposed  action;  statements  of 
witnesses;  employee  responses  or 
appeals;  transcripts;  and  agency 
decisions. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  Chapters  33,  35, 43. 61.  63,  71, 
73,  75,  and  77;  5  CFR  Parts  315,  359, 432, 
531,  532,  610,  530,  715,  733,  735,  752,  and 
771. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USE: 

These  records  and  information  in 
these  records  may  be  used; 

a.  To  provide  information  to  officials 
of  labor  organizations  recognized  under 
5  U.S.C.  Chapter  71  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  personnel 
policies,  practices,  and  matters  affecting 
working  conditions. 

b.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  or  civil  or  criminal 
law  or  regulation. 

c.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  in  the  course  of 
processing  any  of  the  covered  actions  or 
in  regard  to  any  appeal  or 
administrative  review  procedure,  to  the 
extent  necessary  to  identify  the 
individual,  inform  the  source  or  the 
purposejs]  of  the  request,  and  to 
indentify  the  type  of  information 
requested. 

d.  To  disclose  information  to  a 
Federal  agency,  in  response  to  its 


request,  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  conducting 
of  a  security  or  suitability  investigation 
of  an  individual,  or  the  classifying  of 
jobs,  to  the  extent  that  the  information  is 
relevant  and  necessary  to  the  requesting 
agency’s  decision  on  the  matter. 

e.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

f.  To  disclose  information  to  another 
Federal  agency  or  to  a  court  when  the 
Government  is  party  to  a  judicial 
proceeding  before  the  court. 

g.  By  the  National  Archives  and 
Records  Administration  in  records 
management  inspections  conducted 
under  authority  of  44  U.S.C  Section  2904 
and  2906. 

H.  By  the  agency  maintaining  the 
records  or  the  Office  of  Personnel 
Management  to  locate  individuals  for 
personnel  research  or  survey  response 
and  in  the  production  of  summary 
descriptive  statistics  and  analytical 
studies  in  support  of  the  function  for 
which  the  records  are  collected  and 
maintained,  or  for  related  woricforce 
studies.  While  published  statistics  and 
studies  do  not  contain  individual 
indentibers,  in  some  instances  the 
selection  of  elements  of  data  included  in 
the  study  may  be  structured  in  such  a 
way  as  to  make  the  data  individually 
identifiable  by  inference. 

i.  To  disclose,  in  response  to  a  request 
for  discovery  or  for  appearance  of  a 
witness,  information  that  is  relevant  to 
the  subject  matter  involved  in  a  pending 
judicial  or  administrative  proceeding. 

].  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board, 
including  the  Office  of  the  Special 
Counsel,  when  requested  in  connection 
with  appeals,  special  studies  of  the  civil 
service  and  other  merit  systems,  review 
of  0PM  rules  and  regulations, 
investigations  of  alleged  or  possible 
prohibited  personnel  practices,  and  such 
other  functions;  e.g.,  as  promulgated  in  5 
U.S.C  Section  1205  and  1206,  or  as  may 
be  authorized  by  law. 

k.  To  disclose  information  to  the 
Equal  Employment  Opportunity 
Commission  when  requested  in 
connection  with  investigations  into 
alleged  or  possible  discrimination 
practices  in  the  Federal  sector, 
examination  of  Federal  affirmative 
employment  programs,  compliance  by 
Federal  agencies  with  applicable  laws 
and  regulations,  or  other  functions 
vested  in  the  Commission  by  applicable 
law. 
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l.  To  disclose  information  to  the 
Federal  Labor  Relations  Authority  or  its 
General  Counsel  when  requested  in 
connection  with  investigations  of 
allegations  of  unfair  labor  practices  or 
matters  before  the  Federal  Service 
Impasses  Panel. 

m.  To  provide  officials  of  other 
Federal  agencies  information  they  need 
to  know  in  the  performance  of  their 
official  duties  related  to  reconciling  or 
reconstructing  data  files,  in  support  of 
the  functions  for  which  the  records  were 
collected  and  maintained. 

POUCIES  ANO  PflACnCES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  are  maintained  in  file 
folders. 

RETRIEV  ability: 

These  records  are  retrieved 
preliminarily  by  case  number.  An 
examination  of  case  logs  will  disclose 
the  name  of  an  employee  associated 
with  a  case  number. 

safeguards: 

These  records  are  maintained  in 
lockable  metal  filing  cabinets  to  which 
only  authorized  personnel  have  access. 

retention  and  disposal: 

a.  Records  pertaining  to  the  following 
matters  are  disposed  of  at  the  end  of  the 
first  fiscal  year  following  completion  of 
the  fiscal  year  in  which  the  action  was 
taken:  Informal  actions  based  on 
conduct  or  performance;  oral 
admonishments  confirmed  in  writing; 
and  written  reprimands. 

b.  Records  pertaining  to  the  following 
matters  are  disposed  of  at  the  end  of  the 
third  fiscal  year  following  completion  of 
the  fiscal  year  in  which  the  action  was 
taken:  Grievances  processed  under  the 
negotiated  or  administrative  grievance 
procedures;  and  appeals. 

c.  Records  pertaining  to  the  following 
matters  are  disposed  of  at  the  end  of  the 
fourth  fiscal  year  following  completion 
of  the  fiscal  year  in  which  the  action 
was  taken:  Within-grade  increase 
denials/ postponements;  suspensions, 
removals,  and  furloughs  taken  under 
authority  of  5  U.S.C.  Chapters  35  and  75; 
and  requests  for  reconsideration/ 
review. 

d.  Records  pertaining  to  the  following 
matters  are  disposed  of  at  the  end  of  the 
fifth  Hscal  year  following  completion  of 
the  Hscal  year  in  which  the  action  was 
taken:  Removals,  demotions,  and 
reassignments  based  on  unacceptable 
performance:  and  arbitrations. 


SYSTEM  MANAGERfS): 

Managing  Director.  Office  of 
Managing  Director,  1919  M  Street  NW., 
Washington,  DC  20554. 

NOTIFICATION  PROCEDURE: 

Individuals  subject  to  an  action 
governed  by  this  system  of  records  will 
be  provided  access  to  the  record  upon 
request  subject  to  applicable  law  and 
regulation.  Individuals  should  contact 
the  System  Manager  for  access.  They 
must  furnish  the  following  information 
in  writing  for  their  records  to  be  located 
and  identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  opening  and  closing 
date  of  the  case  and  the  kind  of  action 
involved. 

d.  Organizational  component 
involved. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notiHcation  procedure. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request 
amendment  of  their  records  to  correct 
factual  errors  should  contact  the  System 
Manager  in  writing.  The  following 
information  must  be  provided: 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  opening  and  closing 
date  of  the  case  and  the  Und  of  action 
involved. 

d.  Organizational  component 
involved. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  provided  by: 

a.  The  individual  on  whom  the  record 
is  maintained. 

b.  Testimony  of  witnesses. 

c.  Supervisors  and  managers. 

d.  Union  cfbcials. 

e.  Arbitrators  and  other  third-parties, 
such  as  the  Department  of  Labor, 

Federal  Labor  Relations  Authority,  and 
Merit  Systems  Protection  Board. 

FCC/OMD-3 

SYSTEM  NAME: 

Federal  Advisory  Committee 
Membership  File. 

SYSTEM  location: 

1919  M  Street  NW.,  Washington,  DC 
20554. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Members  of  Federal  advisory 
committees  sponsored  or  co-sponsored 
byFCC. 


AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Pub.  L.  92-463,  Federal  Advisory 
Committee  Act 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  showing  individual  name, 
business  address,  business  telephone 
number,  and  occupation  or  title. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

(1)  To  distribute  information  to 
members  of  each  committee,  convene 
meetings,  and  conduct  general 
committee  business;  (2)  to  provide 
information  to  the  public  upon  request; 
(3)  to  furnish  information  to  the  General 
Services  Administration  for  use  in 
compiling  an  annual  report. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 

RETRIEVABIUTY: 

Records  are  grouped  by  name  of 
committee  and  filed  and  retrieved 
thereunder  by  name  of  committee 
member. 

SAFEGUARDS: 

Paper  records  are  maintained  in  file 
cabinets  in  offices  which  are  locked  at 
the  end  of  each  business  day. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  until  the 
Committee  is  terminated,  and  then 
transferred  to  the  Federal  Records 
Center. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Managing  Director,  Office  of  the 
Managing  Director,  1919  M  Street  NW., 
Washington,  DC  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager.  Name  of  advisory  committee 
should  be  included  in  the  inquiry. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification  procedure. 

RECORD  SOURCE  CATEGORIES: 

Committee  members. 

FCC/OMD-4 
SYSTEM  NAME: 

Security  Office  Control  Files. 
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SYSTEM  LOCATHMl: 

1919  M  Street  NW.,  Washington,  DC 
20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Current  and  former  FCC  employees. 

categories  of  RECORDS  IN  THE  SYSTEM: 

The  system  consists  of  cards.  Hied 
alphabetically,  containing  date  of  birth, 
place  of  birth.  Social  Security  Number, 
classification  as  to  position  sensitivity, 
types  and  dates  of  investigations, 
investigative  reports,  dates  and  levels  of 
clearances. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Executive  Orders  10450  and  12065. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  are  used  by  FCC 
Security  Officers  and  employees  of  the 
Security  Office  for  administrative 
reference  in  connection  with  controlling 
position  sensitivity  and  personnel 
clearances. 

The  following  disclosures  of 
information  from  this  system  may  be 
made  outside  of  the  FCC: 

1.  To  a  Federal  agency  or  the  District 
of  Columbia  Government,  in  response  to 
its  request,  in  connection  with  the  hiring 
or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
conducting  of  a  security  or  suitability 
investigation  of  an  individual,  the 
classifying  of  jobs,  the  letting  of  a 
contract,  or  the  issuance  of  a  license, 
grant,  or  other  benefit  by  the  requesting 
agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency’s  decision  on  the 
matter. 

2.  To  the  security  office  of  an  agency 
in  the  executive,  legislative,  or  judicial 
branch,  or  the  District  of  Columbia 
Government,  in  response  to  its  request 
for  verification  of  security  clearance,  to 
FCC  employees  to  have  access  to 
classified  data  or  areas  where  their 
official  duties  require  such  access. 

Blanket  routine  uses  No.  1,  2,  4  and  5 
in  the  Prefatory  Statement  are 
applicable  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINGS,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Records  are  maintained  on  cards. 

RETRIEV  ability: 

Records  are  retrieved  by  the  name 
and  date  of  birth  of  the  idividuals  on 
whom  they  are  maintained. 


SAFEGUARDS: 

The  cards  are  stored  within  a  secured 
area.  The  cards  do  not  leave  the  security 
office. 

RETENTION  AND  DISPOSAU 

Cards  are  retained  for  twenty  years 
after  the  individual  leaves  the  agency 
and  then  are  disposed  of  by  burning. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Managing  Director,  Office  of 
Managing  Director,  1919  M  Street  NW., 
Washington,  DC  20554. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  appropriate  system  manager 
indicated  above.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Full  name. 

b.  Date  of  birth. 

RECORD  ACCESS  PROCEDURES: 

Individuals  wishing  to  request  access 
to  records  about  them  should  contact 
the  appropriate  system  manager 
indicated  above.  Individuals  must 
furnish  the  following  information  for 
their  record  to  be  located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

An  individual  requesting  access  must 
also  follow  FCC  Privacy  Act  regulations 
regarding  verification  of  identity  and 
access  to  records  (47  CFR  0.554  and 
0.555). 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request 
amendment  of  their  records  should 
contact  the  appropriate  system  manager 
indicated  above.  Individuals  must 
furnish  the  following  information  for 
their  record  to  be  located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

An  individual  requesting  amendment 
must  also  follow  the  FCC  Privacy  Act 
regulations  regarding  verification  of 
identity  and  amendment  of  records  (47 
CFR  0.556  and  0.557). 

RECORD  SOURCE  CATEGORIES: 

a.  The  individual  to  whom  the 
information  applies. 

b.  Investigative  files  maintained  by 
the  OPM  Division  of  Personnel 
Investigations. 

c.  Employment  information 
maintained  by  the  Personnel  officer. 


FCC/OMD-5 

SYSTEM  NAME: 

State  and  Operational  Areas 
Emergency  Communications  Committee 
Membership. 

SYSTEM  location: 

1919  M  Street  NW.,  W  ashington,  DC 
20554. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Chairmen  and  Vice  Chairmen  of  State 
and  Operational  Area  Emergency 
Communications  Committees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  showing  individual  name, 
business  address,  business  telephone 
number  and  title. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Pub.  L  92-463,  Federal  Advisory 
Committee  act. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Used  to  forward  appropriate 
information  to  State  Committee 
members,  each  broadcast  station  in  the 
State  and  to  Federal,  State  and  local 
government  officials  for  Emergency 
Communications  planning. 

POLICIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  folders. 
retrievabiuty: 

Records  are  filed  by  state  and  by 
name  of  committee  member  within  the 
state. 

SAFEGUARDS: 

Records  are  maintained  in  file 
cabinets  which  are  locked  at  the  end  of 
each  business  day. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  indefinitely 
while  the  individual  is  a  member  of  the 
committee;  when  member  resigns, 
individual  file  material  is  destroyed. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

Managing  Director,  Office  of 
Managing  Director,  1919  M  Street  NW., 
Washington,  DC  20554. 

NOTIFICATION  PROCEDURES: 

Address  inquiries  to  the  system 
manager.  Name  of  state  must  be 
provided  with  any  request  for 
information. 


BEST  COPY  AVAILABLE 
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RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 

CONTESTING  RECORD  PROCEDURE: 

Same  as  notiHcation  procedure. 

RECORD  SOURCE  CATEGORIES: 

Committee  member. 

FCC/OMD-6 

SYSTEM  NAME: 

Records  of  money  received,  refunded, 
and  returned. 

SYSTEM  LOCATION: 

1919  M  Street  NW.,  Washington,  DC 
20554;  Route  116,  Gettysburg,  PA  17326 
and  Room  207,  Post  Ofhce  Building, 
Gettysburg,  PA  17325. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  and  companies  making 
payments  to  cover  goods  acquired, 
forfeitures  assessed,  fees  collected  and 
services  rendered;  refunds  for  incorrect 
payments  or  overpayments;  billing  and 
collection  of  bad  checks;  and 
miscellaneous  monies  received  by  the 
Commission. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Names  and  addresses  of  individuals 
or  companies,  records  of  goods  acquired 
.  or  services  rendered;  forfeitures 
assessed  and  collected;  amounts;  dates; 
check  numbers;  locations;  bank  deposit 
information;  transaction  tjrpe 
information;  United  States  Treasury 
deposit  numbers;  ship  name  and  call 
sign;  and  information  substantiating  fees 
collected,  refunds  issued,  and  interest 
penalties  assessed  individuals. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

Budget  and  Accounting  Act  of  1921; 
Budget  and  Accounting  Precedures  Act 
of  1950;  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  and  31  U.S.C. 
525. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  primary  uses  of  the  records  are 
(a)  to  account  for  all  monies  received  by 
the  Commission  from  the  public  and 
refunded  to  the  public;  (b]  to  compute 
vouchers  to  determine  amounts  claimed 
and  reimbursed. 

Disclosure  outside  the  Commission 
may  be  made  to  Federal,  State  or  local 
Government  agencies  performing  a  tax, 
investigative  or  regulatory  function. 

Blanket  Routine  Uses  No.  1  thru  7  of 
the  Prefatory  Statement  are  applicable 
to  this  system. 


POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper,  computer  printout,  microfilm, 
microfiche,  magnetic  disc,  and  magnetic 
tape. 

retrievabiuty: 

By  name  and/or  type  of  transaction; 
call  sign;  processing  number,  employer 
identification  number,  soundex  number, 
fee  control  number,  payment  ID  number 
or  sequential  number. 

SAFEGUARDS: 

Records  are  located  in  lockable  metal 
file  cabinets,  metal  vaults,  and  in  metal 
file  cabinets  in  secured  rooms  or 
secured  premises,  with  access  limited  to 
those  individuals  whose  official  duties 
require  access. 

RETENTION  AND  DISPOSAL: 

Retained  for  one  year  following  the 
end  of  the  fiscal  yean  then  transferred 
to  the  Federal  Records  Center  and 
destroyed  when  6  years  and  3  months 
old. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Managing  Director,  Offlce  of 
Managing  Director,  1919  M  Street  NW., 
Washington,  DC  20554. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager. 

RECORD  ACCESS  PROCEDURE: 

Address  requests  to  the  system 
manager. 

CONTESTING  RECORD  PROCEDURE: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Subject  individual  and/or  company; 
Federal  Reserve  Bank;  agent  of  subject 
or  company;  or  Attomey-At-Law. 

[FR  Doc.  88-19976  Filed  9-1-68;  8:45  am] 
BILUNG  CODE  6712-01 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  Of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 


Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  August  26, 

1988. 

Health  Care  Financing  Administration 

(Call  Reports  Clearance  Officer  on  301- 
594-1238  for  copies  of  package) 

1.  Annual  Report  on  Home  and 
Community  Based  Waivers — 0938- 
0272 — States  with  an  approved  waiver 
are  required  to  submit  the  HCFA-372 
annually  in  order  to  determine  the 
waivers  impact  on  the  type,  amount  and 
cost  of  service  provided  under  the  state 
plan.  Respondents:  State  or  local 
governments:  Number  of  Respondents: 

46;  Frequency  of  Response:  Annually; 
Estimated  Annual  Burden:  9,556  hours. 
OMB  Officer.  Allison  Herron. 

Office  of  Human  Development  Services 

(Call  Reports  Clearance  Officer  on  202- 
472-4415  for  copies  of  package) 

1.  Report  to  Congress  on  Voluntary 
Placement  Assistance — 0980-0166 — 
Section  102  (e)  of  Pub.  L.  96-272  requires 
that  the  Secretary,  Department  of  Health 
and  Human  Services  shall  submit  to  the 
Congress  a  report  on  the  number  of 
children  in  foster  care  pursuant  to 
voluntary  placement  agreement  and  on 
the  reasons  for  such  placement. 
Respondents:  State  or  local 
governments;  Number  of  Respondents: 

26:  Frequency  of  Response:  1;  Estimated 
Annual  Burden:  520  hours. 

OMB  Desk  Officer.  Shannah  Koss- 
McCallum. 

Public  Health  Service 

(Call  Reports  Clearance  Officer  on  202- 
245-2100  for  copies  of  package) 

1.  Cancer  Prevention  (Smoking)  in 
Black  Populations:  Multiple  Community 
Based  Intervention — New — Both  in- 
person  and  telephone  surveys  will  be 
used  to  assess  the  effectiveness  of  a 
community  based  Smoking  intervention 
in  three  district  geographic  locations. 

The  data  will  help  guide  NCI’s  National 
Cancer  Prevention  and  Control  program 
and  provide  needed  information  to 
assess  an  educational  intervention  in 
the  black  population  which  is 
disproportionately  effected  by  cancers 
related  to  smoking.  Respondents: 
Individuals  or  households;  Number  of 
Respondents:  6,634;  Frequency  of 
Response:  Single-time  study;  Estimated 
Annual  Burden:  2,393  hours. 

2.  Regulation — 45  CFR  96 — Preventive 
Health  and  Health  Block  Grant — 0920- 
0106 — ^The  purpose  of  this  data 
collection  is  to  collect  annual 
applications  and  reports  on  use  of  funds 
from  61  State  grantees  for  the  Preventive 
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Health  and  Health  Service  Block  Grants. 
Respondents:  State  or  local 
governments;  Number  of  Respondents: 

61;  Frequency  of  Response:  Annually; 
Estimated  Annual  Burden:  7,320  hours. 

3.  PHS  Supplements  to  Application  for 
Federal  Assistance  (SF-424) — Project 
Approval  Checklists  (Part  II)  and 
Project  Narrative  (Part  IV) — New — 
Federal  Grants  Parts  II  and  IV  are  part 
of  application  forms  used  to  elicit 
information  primarily  from 
governmental  and  other  nonprofit 
organizations  requesting  financial 
assistance  from  various  PHS  health 
grant  programs.  Respondents:  State  of 
local  governments,  Business  or  other  for- 
profit,  Non-profit  institutions;  Number  of 
Respondents:  3,000;  Frequency  of 
Response:  1;  Estimated  Annual  Burden: 
6,750  hours. 

OMB  Desk  Officer:  Shannah  Koss- 
McCallum. 

As  mentioned  above,  copies  of  the 
information  collection  clearance 
packages  can  be  obtained  by  calling  the 
Reports  Clearance  Officer,  on  one  of  the 
following  numbers: 

PHS:  202-245-2100 
HCFA:  301-066-2088 
FSA:  202-245-0652 
SSA:  301-965-4149 
OS:  202-245-6511 
OHDS:  202-472-4415 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  Room  3208,  Washington, 
DC  20503.  Attn:  Shannah  Koss- 
McCallum. 

Date:  August  26, 1988. 

James  V.  Oberthaler, 

Deputy  Assistant  Secretary,  Information 
Resources  Management. 

[FR  Doc.  88-20000  Filed  9-1-88;  8:45  am] 
BILLING  C(»E  41t0-60-« 


Food  and  Drug  Administration 

[Docket  No.  87P-0339/CP1 

Petition  Requesting  5  Years 
Exclusivity  for  Haloperidol  Decanoate 
Instead  of  the  3  Years  Exclusivity 
Granted 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
filing  of  a  citizen  petition  from  McNeil 
Pharmaceutical,  Spring  House,  PA 
19477-0776,  requesting  that  the  agency 


grant  5  years  marketing  exclusivity  for 
haloperidol  decanoate,  instead  of  the  3 
years  exclusivity  granted  when  the  new 
drug  application  (NDA)  for  this  product 
was  approved  on  January  14, 1986.  FDA 
is  giving  notice  of  filing  of  the  petition  to 
all  interested  persons  because  a 
decision  to  grant  the  petition,  if  it  is 
made,  would  affect  the  date  when 
applications  for  marketing  generic 
versions  of  haloperidol  decanoate  could 
be  submitted. 

DATE:  Comments  by  October  3, 1988. 
ADDRESS:  Requests  for  a  copy  of  the 
petition  and  written  comments  should 
be  made  to  the  Dockets  Management 
Branch  (HFA-305),  Rm.  4-62,  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  H.  Mitchell,  Center  for  Drug 
Evaluation  and  Research  (HFD-362), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
295-8046. 

SUPPLEMENTARY  INFORMATION:  On 

September  24, 1984,  the  President  signed 
into  law  the  Drug  Price  Competition  and 
Patent  Term  Restoration  Act  authorizing 
FDA  to  accept  abbreviated  new  drug 
applications  (ANDA's)  for  generic 
versions  of  many  previously  approved 
new  drug  products.  The  new  legislation 
also  provides  for  periods  of  exclusive 
marketing  for  certain  new  drug  products 
approved  under  section  505(b)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  355(b)).  An  ANDA  or 
an  NDA  for  a  generic  version  of  a  drug 
product  granted  such  exclusivity  may 
not  be  submitted  or  its  approval  made 
effective  until  the  period  of  exclusive 
marketing  ends. 

New  drug  products  that  have  been 
granted  exclusivity  under  any  of  the 
exclusivity  provisions  of  the  new 
legislation  are  set  forth  in  a  publication 
entitled  “Approved  Drug  Products  with 
Therapeutic  Equivalence  Evaluations" 
(the  list)  and  its  supplements.  The 
period  of  exclusivity  for  such  products  is 
included  in  the  information  in  the  list. 

Persons  may  disagree  with  the 
agency’s  findings  in  granting  a  period  of 
exclusivity  to  a  drug  product.  A  person 
may  file  a  citizen  petition  with  the 
agency  seeking  a  change  in  the 
exclusivity  status  of  an  approved  drug 
product.  The  agency’s  past  practice  has 
been  to  publish  a  notice  in  the  Federal 
Register  announcing  the  submission  of  a 
citizen  petition  after  such  a  petition  has 
been  filed.  Such  notices  state  that  copies 
of  that  petition  are  available  on  request. 
Such  an  announcement  is  constructive 
notice  to  all  persons  that  they  may  be 
affected  by  that  petition,  and  that  they 
have  an  opportunity  to  submit  their 


comments  to  the  agency.  Persons 
potentially  affected  include,  among 
others,  holders  of  approved  ANDA’s  or 
NDA’s  described  in  section  505(b)(2)  of 
the  act,  the  effective  dates  of  which 
application  might  be  affected  by  a 
decision  to  grant  such  a  petition; 
persons  who  have  such  applications 
pending  or  who  contemplate  submitting 
such  applications;  and  persons  whose 
rights  to  submit  such  applications  may 
be  affected. 

On  October  30, 1981,  McNeil 
Pharmaceutical  submitted  an  NDA  for 
the  drug  haloperidol  decanoate.  The 
agency  determined  that  a  3-year 
marketing  exclusivity  for  haloperidol 
decanoate  was  appropriate  pursuant  to 
section  505(c)(3)(D)(iii)  and  (j)(4)(D)(iii) 
of  the  act,  granted  that  period  of 
exclusivity  in  approving  NDA  18-701  for 
that  drug  product  on  January  14, 1986, 
and  announced  that  determination  in 
cumulative  supplement  15  to  the  sixth 
edition  of  the  list.  The  3-year  period  of 
exclusivity  for  haloperidol  decanoate  is 
shown  in  the  current  edition  of  the  list. 
The  3-year  exclusivity  period  ends 
January  14, 1969. 

On  October  2, 1987,  McNeil 
Pharmaceutical  submitted  a  citizen 
petition  (87P-0339/CP)  challenging  that 
determination  and  requesting  that  a  5- 
year  period  of  exclusivity  be  granted 
pursuant  to  section  505(cK3)(D)(ii)  and 
(j)(4)(D)(ii).  The  petitioner  amended  its 
application  in  response  to  comments 
made  by  Quad  Pharmaceuticals,  Inc., 
6340  La  Pas  Trail,  Indianapolis,  IN  46268, 
and  to  FDA’s  decision  on  Abbott 
Laboratories’  Depakene/Depakote 
petition  (Docket  No.  86P-0367/CP).  The 
petitioner  contends  that  the  statute  was 
incorrectly  applied  by  the  agency.  In 
accordance  with  FDA’s  past  practice, 
the  agency  hereby  annoimces  the 
submission  of  that  petition.  FDA  is 
reviewing  the  merits  of  the  petition,  and 
by  this  notice,  is  giving  anyone  who  may 
be  affected  by  this  petition  an 
opportunity  to  comment. 

Interested  persons  may,  on  or  before 
October  3, 1988,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  the  petition.  These 
comments  will  be  considered  in 
preparing  an  agency  response  to  the 
petition.  Two  copies  of  any  comment  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  petition  and  received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday.  Requests 
for  a  single  copy  of  the  petition  should 
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be  sent  to  the  Dockets  Management 
Branch. 

Dated:  August  26, 1988. 

John  M.  Taylor, 

Associate  Commissioner  for  Regulatory 
Affairs. 

(FR  Doc.  88-20032  Filed  9-1-88;  8:45  am] 

BILLING  CODE  4160-01-M 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting  of  the 
Clinical  Applications  and  Prevention 
Advisory  Committee , 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Clinical  Applications  and  Prevention 
Advisory  Committee,  Division  of 
Epidemiology  and  Clinical  Applications, 
National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health, 
on  October  26-27, 1988,  in  the 
Conference  Room  of  the  Lee  Building  at 
the  Federation  of  American  Societies  for 
Experimental  Biology  (FASEB),  9650 
Rockville  Pike,  Bethesda,  Maryland 
20814. 

This  meeting  will  be  open  to  the 
public  on  October  26  from  1:00  p.m.  to 
recess  and  from  8:30  a.m.  to 
adjournment  on  October  27  to  discuss 
new  initiatives,  program  policies,  and 
issues.  Attendance  by  the  public  will  be 
limited  to  space  available. 

Terry  Bellicha,  Chief,  Communications 
and  Public  Information  Branch,  National 
Heart.  Lung,  and  Blood  Institute, 

Building  31,  Room  4A21,  National 
Institutes  of  Health  Bethesda,  Maryland 
20892,  (301)  496-4236,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
committee  members  upon  request. 

Dr.  William  R.  Harlan,  Director, 
Division  of  Epidemiology  and  Clinical 
Applications,  Federal  Building,  Room 
212,  Bethesda,  Maryland  20892,  (301) 
496-2533,  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.837,  Heart  and  Vascular 
Diseases  Research,  National  Institutes  of 
Health.) 

Dated  August  29, 1988. 

Betty ).  Beveridge, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  88-20048  Filed  9-1-88;  8:45  am] 
BILLING  CODE:  4140-01-M 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting  of  Blood 
Diseases  and  Resources  Advisory 
Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Blood 


Diseases  and  Resources  Advisory 
Committee,  National  Heart  Lung,  and 
Blood  Institute,  October  26-27, 1988. 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892.  The  Committee  will  meet  in 
Building  31,  Conference  Room  7,  C 
Wing. 

The  entire  meeting  will  be  open  to  the 
public  from  1  p.m.  to  adjournment 
October  26, 1988,  and  9  a.m.  to 
adjournment  October  27, 1988,  to  discuss 
the  status  of  the  Blood  Diseases  and 
Resources  program  needs  and 
opportunities.  Attendance  by  the  public 
will  be  limited  to  space  available. 

Ms.  Terry  Bellicha,  Chief, 
Communications  and  Public  Information 
Branch,  National  Heart,  Lung,  and  Blood 
Institute,  Building  31,  Room  4A21, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  telephone  number  (301) 
496-4236,  will  provide  a  summary  of  the 
meeting  and  a  roster  of  the  Committee 
members. 

Dr.  Fann  Harding,  Assistant  to  the 
Director,  Division  of  Blood  Diseases  and 
Resources,  National  Heart,  Lung,  and 
Blood  Institute,  Federal  Building,  Room 
5A-08,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892,  telephone 
number  (301)  496-1817,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health] 

Dated:  August  29. 1988. 

Betty ).  Beveridge, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  88-20049  Filed  9-1-88;  8:45  am] 

BILLING  CODE  4140-01-M 

National  Heait,  Lung,  and  Blood 
Institute;  Notice  of  Meeting  dT 
Pulmonary  Diseases  Advisory 
Committee 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Pulmonary  Diseases  Advisory 
Committee,  National  Heart.  Lung,  and 
Blood  Institute,  October  26-27, 1988,  at 
the  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  9,  Bethesda,  Maryland  20892. 

The  entire  meeting,  from  1:00  p.m.  on 
October  26,  to  adjournment  on  October 
27,  will  be  open  to  the  public.  The 
Committee  will  discuss  the  current 
status  of  the  Division  of  Lung  Diseases’ 
programs  and  Committee  plans  for  fiscal 
year  1990.  Attendance  by  the  public  will 
be  limited  to  the  space  available. 

Terry  Bellicha,  Chief,  Communications 
and  Public  Information  Branch,  National 
Heart,  Lung,  and  Blood  Institute, 

Building  31,  Room  4A-21.  National 


Institutes  of  Health,  Bethesda,  Maryland 
20892,  (301)  496-4236,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members. 

Dr.  Suzanne  S.  Hurd,  Executive 
Secretary  of  the  committee,  Westwood 
Building,  Room  6A16,  National  Institutes 
of  Health,  Bethesda,  Maryland  20892, 

(301)  496-7208,  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.838,  Lung  Diseases  Research, 
National  Institutes  of  Health.) 

Dated:  August  29, 1988. 

Betty ).  Beveridge, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  88-20050  Filed  9-1-88;  8:45  am] 

BILUNG  CODE  414(M)1-M 

National  Heait,  Lung,  and  Blood 
Institute;  Notice  of  Meeting  of  the 
Sickle  Cell  Disease  Advisory 
Committee 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Sickle 
Cell  Disease  Advisory  Committee, 
Division  of  Blood  Diseases  and 
Resources,  National  Heart,  Lung,  and 
Blood  Institute.  October  25, 1988.  The 
meeting  will  be  held  at  the  National 
Institutes  of  Health,  Building  31, 
Conference  Room  6,  C-Wing,  Bethesda. 
Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  9  a.m.  to  5  p.m.,  to  discuss 
recommendations  on  the 
implementation  and  evaluation  of  the 
Sickle  Cell  Disease  Program. 

Attendance  by  the  public  will  be  limited 
to  space  available. 

Ms.  Terry  Bellicha,  Chief, 
Communications  and  Public  Information 
Branch  National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health, 
Building  31,  Room  4A21,  (301)  496-4236, 
will  provide  a  summary  of  the  meeting 
and  a  roster  of  the  committee  members 
upon  request. 

Dr.  Clarice  D.  Reid,  Chief,  Sickle  Cell 
Disease  Branch,  Division  of  Blood 
Diseases  and  Resources,  NHLBI,  Federal 
Building,  Room  508,  (301)  496-6931,  will 
furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated:  August  29, 1988. 

Betty ).  Beveridge, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  88-20051  Filed  9-1-88;  8:45  am) 
BILLING  CODE  4140-01-M 
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National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Meeting,  National  Kidney  and 
Urologic  Diseases  Advisory  Board 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Kidney  and  Urologic  Diseases 
Advisory  Board  on  September  26-27, 
1988,  from  8  a.m.  to  approximately  5  p.m. 
each  day  at  the  Bethesda  Marriott,  5151 
Pooks  Hill  Road,  Bethesda,  Maryland 
20814.  The  meeting,  which  will  be  open 
to  the  public,  is  being  held  to  discuss  the 
Board’s  activities  and  the  development 
of  a  long-range  plan  to  combat  kidney 
and  urologic  diseases.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Notice  of  the  meeting  room 
will  be  posted  in  the  hotel  lobby. 

Dr.  Ralph  Bain,  Executive  Director, 
National  Kidney  and  Urologic  Diseases 
Advisory  Board,  1801  Rockville  Pike, 
Suite  500,  Rockville,  Maryland  20852, 
(301)  496-6045,  will  provide  on  request 
an  agenda  and  roster  of  the  members. 
Summaries  of  the  meeting  may  also  be 
obtained  by  contacting  his  office. 

Dated:  August  29, 1988. 

Betty  J.  Beveridge, 

NIH  Committee  Management  Officer. 

[FR  Doc.  88-20052  Filed  9-1-88;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[ID-010-08-4322-02] 

Boise  District  Grazing  Advisory  Board; 
Meeting 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  Boise  District  Grazing 
Advisory  Board  Meeting. 

summary:  The  Boise  District  Grazing 
Advisory  Board  will  conduct  a  Held  tour 
September  27  in  the  Cedar  Creek  Area 
of  the  Jarbidge  Resource  Area,  and  will 
conduct  a  business  meeting  September 
28  to  discuss  range  improvement  funding 
proposals  for  Fiscal  Year  1989.  A  public 
comment  period  will  be  held  at  2:00  p.m., 
September  28. 

date:  The  field  tour  will  depart  the 
Boise  District  Ofbce  at  8:00  a.m., 
Tuesday,  September  27.  The  business 
meeting  will  be  conducted  at  Cactus 
Petes  Motel  in  Jackpot,  Nevada 
beginning  at  8:00  a.m.  on  Wednesday, 
September  28. 

ADDRESS:  The  Boise  District  Ofihce  is 
located  at  3948  Development  Avenue, 
Boise,  Idaho  83705. 


FOR  FURTHER  INFORMATION  CONTACT: 

Fred  Schley,  Boise  District  BLM,  (208) 
334-9303, 

David  B.  Vail, 

Acting  District  Manager. 

Date:  August  25, 1988. 

(FR  Doc.  88-19967  Filed  9-1-88;  8:45  am] 
BILUNG  CODE  4310-GG-M 


IWY-060-88-4212-14;  W-101835A,  W- 
101835B] 

Realty  Action;  Modified  Competitive 
Sale  of  Public  Lands;  Sheridan  County, 
WY 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action,  sale  of 
public  lands  in  Sheridan  County. 

summary:  The  Bureau  of  Land 
Management  (BLM)  has  determined  that 
the  lands  described  below  are  suitable 
for  public  sale  under  sections  203  and 
209  of  the  Federal  Land  Policy  and 
Management  Act  (FLPMA)  of  1976, 43 
U.S.C.  1713  and  1719,  at  not  less  than 
fair  market  value.  The  BLM  may  accept 
or  reject  any  and  all  offers,  or  withdraw 
any  land  or  interest  on  the  land  for  sale 
if  the  sale  would  not  be  consistent  with 
FLPMA  or  other  applicable  law.  This 
disposal  is  consistent  with  the  Buffalo 
Resource  Area’s  Resource  Management 
Plan. 


Parcels 


County 

Serial  No. 

Legal  description 

Acreage 

Appraised  value 

WYW-101835A . 

T.  55  N  R  85  W ,  6th  P  M  Section  13-  NEViSWVi . 

40 

$4,000 

Sheridan . 

WYW-101835B . 

T.  55  N.!  R.  86  W.i  6th  P  M  Section  23:  SE'ANE'A . 

40 

$4,000 

FOR  FURTHER  INFORMATION  CONTACT; 

Glen  Bessinger,  Area  Manager,  Bureau 
of  Land  Management,  Buffalo  Resource 
Area,  189  North  Cedar,  Buffalo, 

Wyoming  82834,  (307)  684-5586. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  proposed 
to  sell  all  surface  estates  on  both  parcels 
and  the  mineral  estate,  excepting  oil  and 
gas  on  parcel  WYW-101835B,  pursuant 
to  sections  203  and  209  of  the  Federal 
Land  Policy  and  Management  Act 
(FLPMA)  of  1976,  43  U.S.C.  1713  and 
1719.  The  mineral  estate  on  parcel 
WYW-101835A  is  owned  by  the  State  of 
Wyoming. 

The  public  lands  described  above 
shall  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws,  upon 
publication  of  this  notice  in  the  Federal 
Register.  The  segregative  effect  will  end 


upon  issuance  of  the  patent  or  270  days 
from  the  date  of  the  publication, 
whichever  comes  first. 

Conveyance  of  the  above  public  lands 
will  be  subject  to: 

1.  Reservation  of  a  right-of-way  for 
ditches  and  canals  pursuant  to  the  Act 
of  August  30, 1890,  43  U.S.C.  945. 

2.  For  parcel  WYW-101835B,  a 
reservation  of  oil  and  gas  to  the  United 
States. 

3.  For  parcel  WYW-101835B,  oil  and 
gas  lease  BLM  serial  number  W-84302. 
Sale  and  Bidding  Procedures 

The  sale  will  be  conducted  by 
modified  competitive  bidding,  and  each 
parcel  will  be  offered  by  a  sealed  bid 
process  to  the  adjoining  landowners. 
The  apparent  high  bidder  will  be 
required  to  submit  evidence  of  adjoining 
landownership  before  the  high  bid  can 
be  accepted. 


All  bidders  must  be  U.S.  citizens,  18 
years  of  age  or  older,  corporations 
authorized  to  own  real  estate  in  the 
state  of  Wyoming,  a  state,  state 
instrumentally  or  political;  subdivision 
authorized  to  hold  property,  or  an  entity 
legally  capable  of  conveying  and 
holding  land  or  interests  in  Wyoming. 

Sealed  bidding  is  the  only  acceptable 
method  of  bidding.  All  bids  must  be 
received  in  the  Buffalo  Resource  Area 
Office  by  October  22, 1988,  at  which 
time  the  sealed  bid  envelopes  will  be 
opened  and  the  high  bid  announced.  The 
high  bidder  will  be  notified  in  writing 
within  30  days  whether  or  not  the  BLM 
can  accept  the  bid.  The  sealed  bid 
envelope  must  be  marked  in  the  front 
lower  left-hand  corner  with  the  words 
“Public  Land  Sale,  Serial 
Number _ 
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All  sealed  bids  must  be  accompanied 
by  a  payment  of  not  less  than  ten  (10) 
percent  of  the  total  bid.  Each  bid  and 
any  final  payment  must  be  accompanied 
by  certified  check,  money  order,  bank 
draft,  or  cashier's  check  made  payable 
to;  DEPARTMENT  OF  THE  INTERIOR- 

For  parcel  WYW-101835B,  a  bid  will 
also  constitute  an  application  for 
conveyance  of  those  mineral  interests 
being  offered  for  conveyance  in  the  sale. 
The  mineral  interests  being  offered  have 
no  known  mineral  values.  At  the  time  of 
the  sale,  the  purchaser  will  be  required 
to  pay  a  $50.00  nonretumable  filing  fee 
(in  addition  to  their  bid)  for  all 
unreserved  mineral  interests. 

Failure  to  pay  the  remainder  of  the  full 
bid  price  within  180  days  of  the  sale  will 
disqualify  the  apparent  high  bidder  and 
the  deposit  shall  be  forfeited  and 
disposed  of  as  other  receipts  of  the  sale. 
If  the  apparent  high  bidder  is 
disqualified,  the  next  high  bid  will  be 
honored  or  the  land  will  be  reoffered 
under  competitive  procedures.  If  two  (2) 
or  more  envelopes  containing  valid  bids 
of  the  sale  amount  are  received, 
supplemental  sealed  bidding  will  be 
used  to  determine  the  high  bid. 
Additional  sealed  bids  will  be  submitted 
to  resolve  all  ties. 

If  any  parcels  fail  to  sell,  they  will  be 
reoffered  for  sale  under  competitive 
bidding  procedures.  For  reoffered  land, 
bids  must  be  received  in  the  Buffalo 
Resource  Area  Office  by  4:30  p.m.  on  the 
fourth  (4th)  Wednesday  of  each  month 
beginning  November  23. 1988.  Reoffered 
land  will  remain  available  for  sale  until 
sold  or  until  the  sale  action  is  cancelled 
or  terminated.  Reappraisals  of  the 
parcels  will  be  made  periodically  to 
reflect  the  current  market  value.  If  the 
value  of  the  parcel(s)  change(s),  it/they 
will  be  published  and  the  land  will 
remain  open  for  competitive  bidding 
according  to  the  procedures  and 
conditions  of  this  Notice. 

For  a  period  of  45  days  from  the  date 
of  this  Notice  Published  in  the  Federal 
Register,  interested  parties  may  submit 
comments  to  the  District  Manager, 
Casper  District  Office,  1701  East  "E" 
Street.  Casper  Wyoming  82601.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  who  may  vacate  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  action  by  the  State  Director,  this 
realty  action  will  become  final. 

Dated:  August  26, 1988. 

James  W.  Monroe, 

District  Manager. 

[FR  Doc.  88-19968  Filed  9-1-88;  8:45  am) 
BILLING  CODE  4310-22-M 


[00-940-08-4220-10;  COC-48697] 

Hearing  on  Withdrawal;  Snowmass 
Area,  CO 

August  26, 1988. 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  public  hearing. 

summary:  This  notice  sets  forth  the 
schedule  and  agenda  for  a  forthcoming 
hearing  on  the  proposed  Forest  Service 
withdrawal  application  for  the 
protection  of  recreational  and  resource 
values  near  Snowmass  Village, 

Colorado.  This  hearing  will  provide  the 
opportunity  for  public  involvement  in 
this  proposed  action  as  required  by 
regulation.  All  comments  will  be 
considered  when  a  final  determination 
is  made  on  whether  this  land  should  be 
withdrawn, 

DATES:  Hearing  will  be  held  on  October 

19, 1988,  at  7:00  p.m.  All  comments  or 
requests  to  be  heard  should  be  made  by 
close  of  business  on  October  7, 1988,  to 
the  Colorado  State  Office,  Bureau  of 
Land  Management. 
address:  Town  of  Snowmass  Village 
Conference  Room,  16  Kearns  Road, 
Snowmass  Village,  Colorado  81615. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  BLM  Colorado  State 
Office.  (303)  236-1768. 

SUPPLEMENTARY  INFORMATION:  The 
Notice  of  Proposed  Withrawal  for  the 
Snowmass  Ski  Area  which  was 
published  on  August  6, 1988  (53  FR 
30873,  30874)  is  hereby  modified  to  allow 
for  public  hearing  as  provided  in  43 
U.S.C.  1714  and  43  CFR  Part  2310. 

This  hearing  will  be  open  to  all 
interested  persons;  those  who  desire  to 
be  heard  in  person  and  those  who  desire 
to  submit  written  statements  on  this 
subject.  All  comments  and  requests  to 
be  heard  should  be  submitted  to  the 
Colorado  State  Office,  Bureau  of  Land 
Management,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215,  by  October 

7, 1988. 

James  D.  Crisp, 

Chief,  Branch  of  Adjudication. 

[FR  Doc.  88-19983  Filed  9-1-88;  8:45  am] 
BILLING  CODE  4310-JB-M 


[CO-940-08-4220-10;  COC-48691] 

Notice  of  Hearing  on  Withdrawai;  Vail 
Ski  Area  CO 

August  26, 1988. 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  public  hearing. 


SUMMARY:  This  notice  sets  forth  the 
schedule  and  agenda  for  a  forthcoming 
hearing  on  the  proposed  Forest  Service 
withdrawal  application  for  the 
protection  of  recreational  and  resource 
values  near  Vail,  Colorado.  This  hearing 
will  provide  the  opportunity  for  public 
involvement  in  this  proposed  action  as 
required  by  regulation.  All  comments 
will  be  considered  when  a  final 
determination  is  made  on  whether  this 
land  should  be  withdrawn. 

DATES:  Hearing  will  be  held  on  October 

20. 1988,  at  7:00  p.m.  All  comments  or 
requests  to  be  heard  should  be  made  by 
close  of  business  on  October  7, 1988,  to 
the  Colorado  State  Office,  Bureau  of 
Land  Management. 

ADDRESS:  Vail  Public  Library, 
Community  Room,  292  W.  Meadow 
Drive,  Vail,  Colorado  81658  (parking 
available  in  Lions  Head  Parking 
Structure). 

FOR  FURTHER  INFORMATION  CONTACT: 

Doris  E.  Chelius,  BLM  Colorado  State 
Office.  (303)  236-1768. 

SUPPLEMENTARY  INFORMATION:  The 
Notice  of  Proposed  Withrawal  for  the 
Vail  Ski  Area  which  was  published  on 
August  2, 1988  (53  FR  29090)  is  hereby 
modified  to  allow  for  public  hearing  as 
provided  in  43  U.S.C.  1714  and  43  CFR 
Part  2310. 

This  hearing  will  be  open  to  all 
interested  persons;  those  who  desire  to 
be  heard  in  person  and  those  who  desire 
to  submit  written  statements  on  this 
subject.  All  comments  and  requests  to 
be  heard  should  be  submitted  to  the 
Colorado  State  Office,  Bureau  of  Land 
Management,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215,  by  October 

7. 1988. 

James  D.  Crisp, 

Chief,  Branch  of  Adjudication. 

[FR  Doc.  88-19985  Filed  9-1-88;  8:45  am] 
BILLING  CODE  4310-JB-M 


[OR-943-08-4220-11:  GP-08-239;  OR- 
21729,  OR-21580,  OR-21320,  OR-2900, 
ORE-016434-A,  ORE-06518] 

Proposed  Continuation  of 
Withdrawals;  OR 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 

summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service  propses  that 
all  or  portions  of  six  separate  land 
withdrawals  continue  for  an  additional 
20  years  and  requests  that  the  lands 
involved  remain  closed  to  mining  and. 
where  closed,  be  opened  to  surface 
entry. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Champ  Vaughan,  BLM  Oregon  State 
Office,  P.O.  Box  2965,  Portland,  Oregon 
97208,  503-231-6905. 

The  Forest  Service  proposes  that  the 
following  identified  land  withdrawals  be 
continued  in  whole  or  in  part  for  a 
period  of  20  years  pursuant  to  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751, 

43  U.S.C.  1714.  The  following  described 
lands  and  projects  are  involved: 

Umatilla  National  Forest 

1.  OR-21729,  Secretarial  Order  of  March  27, 
1908,  Corporation  R.S.  #6, 40  acres.  Located 
in  Umatilla  County,  approximately  35  miles 
northeast  of  Pendleton, 

T.  3  N.,  R.  37  E.,  W.M., 

Sec.  22. 

2.  OR-21580,  Secretarial  Order  of  January 
23, 1907,  Corporation  R.S.  #1, 31.12  acres. 
Located  in  Umatilla  County,  approximately 
35  miles  northeast  of  Pendleton, 

T.  3  N..  R.  37  E.,  W.M.. 

Sec.  21. 

Wallowa-Whitman  National  Forest 

3.  OR-21320,  Secretarial  Order  of  October 
23, 1907,  Billy  Meadows  Guard  Station,  7.80 
acres.  Located  in  Wallowa  County, 
approximately  30  miles  northeast  of 
Enterprise, 

T.4N.,R.46E.,  WJd.. 

Sec.  15. 

Siskiyou  National  Forest 

4.  OR-2900,  Public  Land  Order  No.  4538  of 
November  20, 1986,  Lower  Rogue  River 
Recreation  Area  Addition,  216  acres.  Located 
in  Curry  County,  approximately  15  miles  of 
northeast  of  Gold  Beach, 

T.  35  S.,  R.  12  W.,  secs.  10. 11, 14  and  20;  and 
T.  36  S.,  R.  13  W., 

Sec.  2. 

5.  ORE-016434-A,  Public  Land  Order  No. 
3897  of  December  1, 1965. 

Recreation  Sites,  240  acres.  Located  in 
Curry  County,  approximately  15  miles 
northeast  of  Gold  Beach, 

T.  36  S.,  R.  13  W.,  W.M.. 

Secs.  1, 2  and  3. 

6.  ORE-06518,  Public  Land  Order  No.  1844 
of  May  5, 1959,  Rogue  River  Recreation 
Areas,  151.88  acres.  Located  in  Curry  County, 
approximately  20  miles  northeast  of  Gold 
Beach, 

T.  35  S.,  R.  11  W.,  W.M.. 

Secs.  19  and  29. 

The  withdrawals  currently  segregate 
the  lands  from  operation  of  the  mining 
laws,  but  not  the  mineral  leasing  laws 
and  some  of  the  lands  are  closed  to 
operation  of  the  public  land  laws 
generally.  The  Forest  Service  requests 
no  changes  in  the  purpose  or  segregative 
effect  of  the  withdrawals  except  that  the 
lands  be  opened  to  operation  of  the 
public  land  laws  generally  where  they 
are  presently  closed. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 


who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuations  may  present  their  views  in 
writing  to  the  undersigned  ofHcer  at  the 
address  specihed  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources.  A  report  will  also  be 
prepared  for  consideration  by  the 
Secretary  of  the  Interior,  the  President 
and  Congress,  who  will  determine 
whether  or  not  the  withdrawals  will  be 
continued  and  if  so,  for  how  long.  The 
flnal  determination  on  the  continuation 
of  the  withdrawals  will  be  published  in 
the  Federal  Register.  The  existing 
withdrawals  will  continue  until  such 
final  determination  is  made. 

LaVelle  Black, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

Dated:  August  26, 1988. 

(FR  Doc.  88-19969  Filed  9-1-88;  8:45  am] 
BILUNQ  CODE  4310.-334I 


[OR-943-08-4220-11;  GP-08-237;  ORE- 
03219] 

Proposed  Continuation  of  Withdrawai; 
OR 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service  proposes 
that  an  existing  withdrawal  continue  for 
20  years  and  requests  that  the  lands 
remain  closed  to  mining  and  be  opened 
to  surface  entry. 

FOR  FURTHER  INFORMATION  CONTACT: 

Champ  Vaughan,  BLM,  Oregon  State 
Office,  P.O.  Box  2965,  Portland,  Oregon 
97208,  503-231-6905. 

SUPPLEMENTARY  INFORMATION:  The 
Forest  Service  proposes  that  the 
withdrawal  made  by  Public  Land  Order 
No.  2335  of  April  17, 1961  continue  for  a 
period  of  20  years  pursuant  to  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2751, 
43  U.S.C.  1714.  The  lands  involved  are 
located  in  the  Rogue  River  National 
Forest  and  aggregate  approximately 
5,670  acres  in  T.  37  S.,  R.  3  E.,  Tps.  31,  36 
and  37  S.,  R.  4  E.,  T.  37  S.,  R.  4  E.,  Tps. 

35,  36  and  37  S.,  R.  5  E.,  and  T.  35  S„  R.  6 
E.,  W.M.,  Jackson  and  Klamath 
Counties,  Oregon. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Lake  of  the  Woods, 
Recreation  Creek,  Four-mile  Lake,  Fish- 


Lake,  Dead  Indian  Soda  Springs  and 
Huckleberry  City  Recreation  Areas.  The 
withdrawal  currently  segregates  the 
land  from  operation  of  the  public  land 
laws  generally,  including  the  mining 
laws.  The  Forest  Service  requests  no 
changes  in  the  purpose  or  segregative 
effect  of  the  withdrawal  except  that  the 
lands  be  opened  to  operation  of  the 
public  land  laws  generally. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  ofHcer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources.  A  report  will  also  be 
prepared  for  consideration  by  the 
Secretary  of  the  Interior,  the  President 
and  Congress,  who  will  determine 
whether  or  not  the  withdrawal  will  be 
continued  and  if  so,  for  how  long.  The 
final  determination  on  the  continuation 
of  the  withdrawal  will  be  published  in 
the  Federal  Register.  The  existing 
withdrawal  will  continue  until  such  final 
determination  is  made. 

B.  Lavelle  Black, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

Dated:  August  25, 1988. 

[FR  Doc.  88-19970  Filed  8-1-88;  8:45  am] 
BILUNO  CODE  4310-33-li 


[OR-943-08-4220-11;  GP-08-236;  ORE- 
013615] 

Proposed  Continuation  of  Withdrawai; 
OR 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service  proposes 
that  an  existing  withdrawal  continue  in 
part  for  an  additional  20  years  and 
requests  that  the  lands  remain  closed  to 
mining. 

FOR  FURTHER  INFORMATION  CONTACT. 

Champ  Vaughan,  BLM,  Oregon  State 
Office,  P.O,  Box  2965,  Portland,  Oregon 
97208,  503-231-6905. 

SUPPLEMENTARY  INFORMATION:  The 
Forest  Service  proposes  that  the 
withdrawal  made  by  Public  Land  Order 
No,  3361  of  April  7, 1964  continue  in  part 
for  a  period  of  20  years  pursuant  to 
Section  204  of  the  Federal  Land  Policy 
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and  Management  Act  of  1976, 90  Stat. 
2751, 43  U.S.C.  1714.  The  lands  involved 
are  located  in  the  Siskiyou  National 
Forest  and  aggregate  approximately 
429.5  acres  in  Tps.  33  S.,  Rs.  10  and  11 
W.,  W.M..  Curry  County,  Oregon. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Lower  Rogue  River 
Recreation  Area  Addition.  The 
withdrawal  currently  segregates  the 
land  from  the  mining  laws.  The  Forest 
Service  requests  no  changes  in  the 
purpose  or  segregative  effect  of  the 
withdrawal. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal 
continuation  may  present  their  views  in 
writing  to  the  undersigned  officer  at  the 
address  specified  above. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources.  A  report  will  also  be 
prepared  for  consideration  by  the 
Secretary  of  the  Interior,  the  President 
and  CcHigress,  who  will  determine 
whether  or  not  the  withdrawal  will  be 
continued  and  if  so,  for  how  long.  The 
final  determination  on  the  continuation 
of  the  withdrawal  will  be  published  in 
the  Federal  Register.  The  existing 
withdrawal  will  continue  until  such  final 
determination  is  made. 

B.  Lavelle  Black, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

Dated:  August  25, 1988. 

(FR  Doc.  88-19971  Filed  9-1-88;  8:45  am] 
BILLING  CODE  4310-33-M 


National  Park  Service 

Gettysburg  National  Military  Park; 
Draft  Boundary  Study;  Public  Meeting 
and  Comment  Period 

AGENCY:  National  Park  Service: 
Gettysburg  National  Military  Park. 
ACTION:  Release  of  Draft  Boundary 
Study,  Public  Meeting  and  Comment 
Period. 

summary:  The  National  Park  Service 
has  developed  a  draft  Boundary  Study 
which  identifies  key  battlefield  areas 
not  currently  a  part  of  the  park, 
monuments  and  other  important 
elements  of  the  historic  setting  that 
require  protection,  and  some  areas  no 
longer  needed  for  park  purposes.  This 
draft  document  will  be  sent  to  all 
interested  parties  for  their  review  and 
comment. 


The  public  review  period  will  begin  on 
September  1, 1988  and  will  end 
September  30, 1988.  The  public  is 
encouraged  to  comment  on  the  draft 
during  this  period.  A  public  meeting  is 
scheduled  to  assist  in  this  effort. 

DATE:  September  14, 1988,  7:00  p.m. 
ADDRESS:  Gettysburg  Junior  High 
School,  Gettysburg,  PA. 

SUPPLEMENTARY  INFORMATION:  Public 
comments  made  during  this  phase  of  the 
planning  process  will  be  considered 
before  a  Final  Boundary  Study  is 
approved.  Comments  should  be 
addressed  to: 

John  Eamst,  Superintendent,  Gettysburg 
NMP,  Gettysburg,  PA  17324,  (717J  334- 
1124 

or 

Division  of  Park  and  Resource  Planning, 
National  Park  Service,  U.S.  Customs 
House,  2nd  and  Chestnut  Streets, 
Room  260,  Philadelphia,  PA  19106,  - 
attn:  Jonathan  Doherty 
Dated:  August  23, 1988. 

Alec  Gould, 

Acting  Regional  Director,  Mid-Atlantic 
Region. 

[FR  Doc.  88-19995  Filed  9-1-88;  8:45  am] 
BILUNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 
DEPARTMENT  OF  AGRICULTURE 
Soil  Conservation  Service 

Colorado  River  Quality  Improvement 
Program,  Price-San  Rafael  Rivers 
Salinity  Control  UniL  Utah 

AGENCY:  Bureau  of  Reclamation,  Interior 
Soil  Conservation  Service,  Agricultural. 
action:  Notice  of  intent  to  prepare  a 
joint  draft  environmental  impact 
statement. 


summary:  Pursuant  to  section  102(2](c] 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  the  Department  of 
the  Interior  and  the  Department  of 
Agriculture  intend  to  prepare  a  joint 
Draft  Environmental  Impact  Statement 
(DEIS)  for  the  Price-San  Rafael  Rivers 
Unit  of  the  Colorado  River  Water 
Quality  Improvement  Program. 
Reclamation  will  also  integrate  the  DEIS 
with  a  planning  report  for  the  salinity 
control  unit.  The  DEIS  will  address  the 
environmental  impacts  of  and  the 
alternatives  to  reducing  salt  loading  to 
the  Colorado  River  through  irrigation 
systems  improvements. 

FOR  FURTHER  INFORMATION  CONTACT: 
The  Bureau  of  Reclamation  contact  for 
this  DEIS  is  Larry  W.  Fluharty,  Chief, 
Planning  Division,  Bureau  of 


Reclamation,  Utah  Projects  Office,  P.O. 
Box  1338,  Provo,  Utah  84603,  telephone 
(801)  379-1155. 

The  Soil  Conservation  Service  contact 
for  this  DEIS  is  Gary  R.  Gross,  Assistant 
State  Conservationist,  Soil  Conservation 
Service,  Utah  State  Office,  P.O.  Box 
11350,  Salt  Lake  City,  Utah  84147, 
telephone  (801)  524-5054. 

SUPPLEMENTARY  INFORMATION:  The 
Price-San  Rafael  Rivers  Unit  is  located 
in  east-central  Utah,  120  miles  southeast 
of  Salt  Lake  City,  encompassing  Carbon 
and  Emery  Counties.  The  Price  and  San 
Rafael  Rivers  and  their  tributaries 
deliver  approximately  425,000  tons  of 
salt  annually  to  the  Colorado  River.  Of 
this  amount  approximately  60  percent  is 
the  result  of  deep  percolation  of 
irrigation  water  into  salt-bearing  ground 
formations.  This  salt  causes  economic 
problems  for  municipal,  industrial,  and 
agricultural  water  users  downstream. 

The  purpose  of  the  Price-San  Rafael 
Rivers  Unit  is  to  decrease  this  salt 
loading  in  a  cost-efficient  manner. 

Numerous  alternatives  have  been 
evaluated  for  the  imit  including 
irrigation  systems  improvements,  using 
irrigation  return  flows  for  powerplant 
cooling,  treatment  or  disposal  of  return 
flows,  using  return  flows  for  other 
industrial  purposes,  selective 
withdrawal  and  treatment  of  disposal  of 
return  flows,  retiring  farmland,  using 
fresh  water  for  other  beneficial 
purposes,  and  no  Federal  action.  Of 
these  alternatives,  all  but  the  Irrigation 
Systems  Improvements  and  No  Federal 
Action  Alternatives  were  determined  to 
be  nonviable  and  have  been  eliminated 
from  further  consideration. 

Prior  to  1986  the  Bureau  of 
Reclamation  and  the  Soil  Conservation 
Service  were  independently 
investigating  methods  of  reducing  salt 
loading  within  the  study  area.  However, 
in  March  1986,  it  was  determined  that 
greater  effectiveness  and  economic 
efficiency  could  be  achieved  by  both 
agencies  jointly  developing  a  salinity 
control  project. 

The  Irrigation  System  Improvement 
Alternative  would  reduce  deep 
percolation  of  irrigation  water  through 
development  of  more  efficient  irrigation 
systems.  Under  this  alternative, 
pressurized  sprinkler  irrigation  systems 
would  be  developed  to  serve 
approximately  26,000  acres  of  presently 
irrigated  farmland.  Additionally,  surface 
irrigation  improvements  would  be 
developed  for  10,000  acres  of  existing 
farmland.  Canal  seepage  due  to  winter 
water  practices  could  be  eliminated  by 
providing  winter  water  for  livestock 
through  existing  culinary  systems. 
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enlarging  and  lining  existing  stockponds 
in  remote  areas,  making  improvements 
to  the  existing  Cottonwood  Creek 
livestock  watering  system  to  improve  its 
reliability,  and  constructing  a  pipeline  to 
deliver  raw  water  to  the  Orangeville 
and  Castledale  water  treatment  plants. 
Implementation  of  these  measures 
would  reduce  salt  loading  by  about 
100,000  tons  per  year. 

Measures  to  replace  lost  wildlife 
habitat  caused  by  off-farm 
developments  would  be  provided  by 
Reclamation  by  development  of  new 
habitat  in  the  vicinity  of  Three  Forks  on 
the  San  Rafael  River.  Measures  to 
replace  lost  wildlife  habitat  onfarm 
would  be  provided  voluntarily  by 
individual  farmers  in  accordance  with 
the  Colorado  River  Salinity  Control  Act 
of  1974  (Pub.  L  93-320)  and  as  amended 
(Pub.  L.  98-569)  in  1984. 

The  Bureau  of  Reclamation  and  the 
Soil  Conservation  Service  have  each 
conducted  their  own  separate  scoping 
activities  for  the  DEIS.  No  further  formal 
scoping  activities  are  planned. 

The  DEIS  is  scheduled  to  be  circulated 
for  public  review  during  the  summer  of 
1989. 

Date:  August  5, 1988. 

)oe  D.  Hall, 

Deputy  Commissioner  of  Reclamation. 

Date:  August  1, 1988. 

Norman  W.  Priest, 

Deputy  State  Conservationist,  Soil 
Conservation  Service. 

[FR  Doc.  88-19981  Filed  9-1-88;  8:45  am] 
BILUNG  CODE  4310-09-M 


INTERSTATE  COMMERCE 
COMMISSION 

IDocket  No.  AB-183  (Sub-No.  1)1 

Union  Rai’rca^  Co.;  Abandonment  of 
Rail  Line  in  Allegheny  County,  PA 

The  Commission  has  issued  a 
certificate  authorizing  the  Union 
Railroad  Company  to  abandon  its  0.84- 
mile  rail  line  between  Survey  Station 
190-1-71  and  survey  Station  235-1-10  in 
Munhall,  Allegheny  County,  PA.  The 
abandonment  certificate  will  become 
effective  30  days  after  this  publication 
unless  the  Commission  also  finds  that: 
(1)  A  financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  firom 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 


the  lower  left-hand  comer  of  the 
envelope  containing  the  offer:  “Rail 
Section,  AB-OFA”.  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR 1152. 

Decided:  August  30, 1988. 

By  the  Commission,  Jane  F.  Mackall, 
Director,  Office  of  Proceedings. 

Norata  R.  McGee, 

Secretary. 

(FR  Doc.  88-20134  Filed  9-1-88;  8:45  am] 
BnUNG  CODE  703S-01-M 


DEPARTMENT  OF  JUSTICE 

Hoechst  Celanese  Corp.;  Lodging  of 
Consent  Decree 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7, 
notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v. 
Hoechst  Celanese  Corporation,  was 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of  North 
Carolina.  That  action  was  brought 
pursuant  to  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
(“CERCLA”),  pertaining  to  ground  water 
contamination  at  Celanese’s  Fiber 
Operations  facility  near  Shelby,  North 
Carolina. 

Under  the  Consent  Decree,  Celanese 
agrees  to  implement  the  remedy  selected 
by  the  Environmental  Protection  Agency 
(“EPA”),  to  remedy  contaminated 
ground  water  at  the  facility,  and  to 
reimburse  EPA  for  its  past  costs.  A  prior 
study  performed  by  Celanese  under  an 
administrative  order  with  EPA 
determined  that  ground  water  under  the 
facility  was  contaminated  with  various 
organic  chemicals  and  that  remedial 
action  was  necessary  to  clean  up  the 
ground  water  to  acceptable  standards  to 
prevent  migration  of  contaminated 
ground  water  to  offsite  drinking  water 
wells.  Celanese  will  install  ground  water 
extraction  wells  at  its  facility  and  pump 
and  treat  contaminated  ground  water 
until  acceptable  levels  are  reached. 
Study  is  continuing  at  the  facility  to 
determine  the  location  of  the  soruces  of 
the  ground  water  contamination.  EPA 
will  choose  a  remedy  for  those  parts  of 
the  Site  based  on  the  study’s 
conclusions. 

The  Department  of  Justice  will  receive 
conunents  relating  to  the  proposed 
Consent  Decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 


and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530.  All  comments  should  refer  to 
United  States  v.  Hoechst  Celanese 
Corporation.  D.J.  Ref.  90-11-3-342. 

'I^e  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Post  Office  Building, 
Room  306,  Asheville,  North  Carolina 
28802  and  at  the  Region  IV  office  of  the 
U.S.  Environmental  Protection  Agency, 
345  Courtland  Street,  N.E.,  Atlanta, 
Georgia  30365.  A  copy  of  the  proposed 
C!onsent  Decree  may  also  be  examined 
at  the  Environmental  Enforcement 
Section,  Land  and  Natural  Resources 
Division,  United  States  Department  of 
Justice,  Room  1527,  Tenth  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  by  mail  fit)m  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  Any  request 
for  a  copy  of  the  proposed  Consent 
Decree  should  be  accompanied  by  a 
check  in  the  amount  of  $5.10  for  copying 
costs  ($0.10  per  page)  payable  to 
“United  States  Treasurer.” 

Roger  J.  Marzulla, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 

(FR  Doc.  88-20008  Filed  9-1-88;  8:45  am] 
BILUNG  CODE  4410-«1-ll 


Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Missing  Children’s  Advisory  Board 
Meeting 

The  Missing  Children’s  Advisory 
Board  will  meet  in  Indianapolis,  Indiana 
on  September  22, 1988.  The  meeting  will 
take  place  at  the  Hyatt  Regency 
Indianapolis,  One  South  Capitol 
Avenue,  Indianapolis,  Indiana,  (317) 
632-1234.  The  public  is  welcome  to 
attend. 

The  Board  will  discuss  the  annual 
comprehensive  plan  and  other  issues 
related  to  missing  and  exploited 
children. 

For  further  information,  please  contact 
Mary  Witten  Neal,  Director,  Missing 
Children's  Program,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention,  633 
Indiana  Avenue  NW.,  Washington,  DC 
20531.  (202)  724-7655. 

Dated:  August  29, 1988. 

Approved: 

Diane  M.  Munson, 

Acting  Administrator,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 

[FR  Doc.  88-20017  Filed  9-1-88;  8:45  am] 
BILLING  CODE  4410-ia-M 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Commission  on  Workforce  Quaiity  and 
Labor  Market  Efficiency;  Meeting 

The  Commission  on  Workforce 
Quality  and  Labor  Market  EfHciency 
was  established  under  the  provisions  of 
the  Federal  Advisory  Committee  Act  to 
increase  the  excellence  of  the  American 
workforce. 

A  public  meeting  of  the  Commission 
on  Workforce  Quality  and  Labor  Market 
Efficiency  will  be  held  on  September  19, 
1988,  commencing  at  1:00  p.m.,  in  Room 
S-2508  of  the  Department  of  Labor,  200 
Constitution  Avenue  NW.,  Washington, 
DC. 

The  purposes  of  the  meeting  are  to: 

1.  Set  an  agenda  for  the  Commission 
over  the  course  of  the  next  year. 

2.  Provide  direction  to  the  staff  of  the 
Commission  for  carrying  out  the  agenda. 

For  additional  information,  contact: 
Laurie  J.  Bassi,  Deputy  Director, 
Commission  on  Workforce  Quality  and 
Labor  Market  Efficiency,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Room  C-2313, 

Washington,  DC  20210,  telephone  (202) 
523-6836. 

Individuals  or  organizations  wishing 
to  submit  written  statements  pertaining 
to  liie  agenda  of  the  Commission  on 
Workforce  Quality  and  Labor  market 
Efiiciency  should  send  40  copies  to  the 
address  given  above.  Papers  will  be 
accepted  and  included  in  the  record  of 
the  meeting  if  received  on  or  before 
September  16, 1988. 

On  October  18, 1988,  and  thereafter, 
official  records  of  the  meeting  will  be 
available  for  public  inspection  at: 
Department  of  Labor,  200  Constitution 
Avenue,  Room  C-2313,  Washington,  DC 

Signed  at  Washington,  DC  this  29th  day  of 
August  1988. 

Ann  McLaughlin, 

Secretary  of  Labor. 

[FR  Doc.  88-19982  Filed  9-1-88;  8:45  am] 
BILUNQ  CODE  4S10-2S-M 


Employment  and  Training 
Administration 

Research,  Evaluation,  Pilot  and 
Demonstration  Procurement  Plan  for 
Program  Year  1988 

agency:  Employment  and  Training 
Administration,  Labor. 
action:  Notice. 

summary:  The  Employment  and 
Training  Administration  (ETA)  of  the 
Department  of  Labor  announces  its 
research,  evaluation,  pilot  and 


demonstration  (R,E,P&D)  procurement 
plans  for  Program  Year  1988  (July  1, 1988 
through!  June  30, 1989).  The  current 
plans  are  to  implement  approximately 
39  new  projects.  These  projects  will 
address  specific  issues  related  to 
enhancing  the  productivity  of  the 
American  work  force.  Additional 
projects  may  be  annoimced  later  in  the 
year. 

This  notice  is  for  information  only. 

The  purpose  is  to  alert  interested  parties 
to  the  plan.  The  notice  does  not  solicit 
applications  or  proposals.  Solicitations 
for  grant  awards  (SGSs)  and  requests 
for  proposals  (RFPs)  will  be  published  at 
a  later  date. 

A  procurment  plan  conference  will  be 
held  for  the  following  purposes: 

(1)  To  summarize  ETA’s  Program  Year 
1988  procurement  plan; 

(2)  To  describe  in  general  terms  the 
agency's  procurement  processes; 

(3)  To  present  the  expected  timetable 
for  issuance  of  SGAs  and  RFPs; 

(4)  To  introduce  ETA’s,  R,E,P&D 
program  to  individuals  and 
organizations  that  have  not  recently 
participated  in  the  agency's  activities. 

No  additional  substantive  detail  on 
the  subject  areas  will  be  provided  at  the 
conference.  Further,  it  will  not  be 
necessary  to  attend  the  conference  in 
order  to  participate  in  any  of  the 
procurement  actions.  The  conference 
should  be  most  valuable  for  those  who 
have  not  recently  participated  in  ETA’s 
R,E,P&D  programs. 

DATE:  The  procurement  plan  conference 
will  be  held  on  Friday,  October  7, 1988, 
at  9  a.m. 

address:  The  procurement  plan 
conference  will  be  held  at  the 
Department  of  Labor,  Department 
Auditorium,  200  Constitution  Avenue 
NW.,  Washington,  DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  planning  to  attend  the 
procurement  plan  conference  should  call 
the  telephone  answering  service 
established  to  accept  responses:  (202) 
535-0884. 

SUPPUEMENTARY  INFORMATION: 

Introduction 

The  Employment  and  Training 
Administration  (ETA)  of  the  Department 
of  Labor  (Department  or  DOL) 
announces  its  research,  evaluation,  pilot 
and  demonstration  (R,E,P&D) 
procurement  plan  for  Program  Year  1988 
(July  1, 1988  through  June  30, 1989).  The 
current  plans  are  to  implement 
approximately  39  new  projects.  These 
projects  will  address  specific  issues 
related  to  enhancing  the  quality  of  work, 
the  productivity  of  workers,  and  labor 
market  efficiency  into  the  21st  century. 


This  notice  serves  to  alert  interested 
parties  to  ETA's  plan.  It  does  not  solicit 
applications  or  proposals.  Solicitations 
for  grant  award  (SGAs)  or  requests  for 
proposals  (RFPs)  will  be  announced  in 
the  Federal  Register  and  the  “Commerce 
Business  Daily,”  respectively,  the 
months  ahead.  Some  projects  will  result 
from  intra-agency  agreements  with  such 
organizations  as  the  Department's 
Women’s  Bureau  and  Bureau  of 
International  Labor  Affairs,  and  an 
agreement  with  the  Department  of 
Health  and  Human  Services.  In  some 
cases,  these  agencies  will  offer 
competitions  for  the  projects.  Some 
future  competitions  may  be  limited  (for 
example,  among  States,  Service  Delivery 
Areas,  or  Private  Industry  Councils 
under  the  Job  Training  Partnership  Act 
(JTPA)  program)  and,  therefore,  will  be 
announced  only  through  ETA’s 
administrative  communications  system. 
These  procurement  plans  are  subject  to 
change;  one  or  more  of  these  may  not  be 
issued  and/or  others  may  be  added. 

This  announcement  is  for  general 
information  purposes  to  indicate  the 
direction  of  the  R,E,P&D  agenda. 

There  are  seven  subject  areas  for 
these  projects.  These  are: 

(1)  Workforce  2000, 

(2)  Youth  2000, 

(3)  Workplace  Literacy, 

(4)  Worker  Adjustment, 

(5)  Women,  Family  and  Welfare, 

(6)  Immigration,  and 

(7)  Improving  the  Training  and 
Employment  System. 

'This  announcement  consists  of  three 
parts.  Part  I  provides  general 
background  information  concerning  the 
R,E,P&D  program.  Part  II  describes  the 
seven  subject  areas  and  provides  brief 
project  information.  Part  III  discusses 
the  pre-bidders’  conference. 

Part  I — Background 

A.  Mission  of  the  Employment  and 
Training  Administration  and  its 
Research,  Evaluation,  Pilot  and 
Demonstration  Program 

ETA  is  the  Federal  agency  with  the 
lead  responsibility  for  the  Federal 
Government’s  training  and  employment 
programs.  Both  U.S.  workers  and 
employers,  and  ultimately  the  economy, 
benefit  from  the  comprehensive  system 
of  training  and  employment  programs 
ETA  administers.  Its  major  programs 
include: 

— JTPA  which  consists  of  a  wide  range 
of  activities  targeted  to  individual 
groups  who  need  job-related 
assistance,  with  emphasis  on 
economically  disadvantaged  youth 
and  adults,  dislocated  workers,  and 
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others  who  face  severe  problems  in 
the  job  market, 

— ^The  Employment  Service  System 
which  operates  as  a  labor  exchange, 
matching  workers  with  available  jobs, 
as  well  as  carrying  out  other 
functions; 

— The  Unemployment  Insurance 
program  which  provides  limited 
compensation  to  workers  who  lose 
their  jobs  through  no  fault  of  their 
own;  and 

— ^Trade  Adjustment  Assistance  which 
is  available  to  workers  who  lose  their 
jobs  as  a  result  of  increased  imports. 
ETA’s  R,E,P&D  program  is  operated  to 
measure  the  impact  and  e^ectiveness  of 
the  agency’s  various  activities,  explore 
new  program  concepts,  techniques  and 
designs,  and  to  assist  the  Nation  in 
expanding  current  and  future  work 
opportunities  and  assuring  access  to 
those  opportunities  for  all  who  desire 
them.  ETTA  carries  out  its  R,E,P&D 
program  through  State  and  local  public 
agencies,  private-for-profit  and  nonprofit 
organizations,  colleges  and  universities, 
community-based  and  labor  groups,  and 
other  Federal  agencies. 

B.  Workforce  2000 

R,E,P&D  projects  for  Program  Year 
1988,  which  began  on  July  1, 1988,  will 
continue  to  focus  on  workplace  issues 
confronting  the  Nation  through  the  year 
2000.  These  issues,  initiated  in  Program 
Year  1987,  were  the  outcome  of  a  17- 
month  study  sponsored  by  the 
Department  and  included  in  the  report 
“Workforce  2000;  Work  and  Workers  for 
the  Twenty-first  Century”.  The  report, 
prepared  by  the  Hudson  Institute, 
crystallized  key  issues  and  questions  the 
Nation  must  deal  with  if  it  is  to  prosper 
in  the  intensely  competitive  and 
technologically  sophisticated  global 
market  of  the  21st  Century.  For  example 
the  U.S.  must; 

— Fully  integrate  women,  blacks, 
Hispanics,  immigrants,  and 
handicapped  workers  into  the 
economy.  The  labor  force  will  grow 
more  slowly  over  the  next  16  years 
than  at  any  time  in  U.S.  history, 
except  during  the  decade  of  the  Great 
Depression.  The  net  growth  in 
workers  will  be  predominantly 
women,  blacks  and  immigrants, 
sources  of  labor  that  have  long  been 
underutilized.  Because  there  will  be 
fewer  young  people  beginning  their 
careers  overall,  this  could  provide 
opportunities  to  bring  groups 
historically  underused  into  full 
participation  in  the  economy. 

— Provide  the  work  force  with  the 
education  and  skills  new  jobs  in  the 
expanding  service-oriented  economy 
will  demand.  Most  new  jobs  in  fast 


growing  service  industries  will  require 
higher  levels  of  reading,  math  and 
reasoning  skills  than  traditional  jobs 
in  manufacturing  industries. 

Individuals  with  less  than  a  high 
school  education  will  face  increasing 
difficulty  in  finding  work  and  fewer 
opportunities  for  good  pay  and 
advancement.  Yet  700,000  students 
drop  out  of  school  each  year,  and 
literacy  has  become  a  major  problem 
among  young  adults. 

— Ensure  that  the  increasingly  middle- 
aged  work  force  is  adaptable  and 
retains  its  willingness  to  leam.  The 
rapidly  changing  economy  will 
demand  workers  who  are  flexible  and 
willing  to  respond  to  new 
opportunities  and  conditions.  Workers 
with  years  of  experience  often  lack 
the  flexibility  and  specialized  skills 
they  need  to  move  into  expanding 
industries. 

— Reconcile  the  conflicting  demands  of 
work  and  family  responsibilities 
especially  for  women.  The  increase  in 
the  labor  force  participation  of 
mothers,  including  women  with  young 
children,  has  been  striking.  As  of 
March  1987, 66.6%  of  women  with 
children  under  18  and  fifty-two 
percent  of  mothers  with  children 
under  2  years  were  in  the  labor  force. 
Welfare  mothers  and  displaced 
homemakers  are  among  groups 
needing  special  consideration. 

A  basic  step  in  meeting  these 
challenges  is  strengthening  ETA’s 
information  base,  the  R,E,P&D 
procurement  plan  aimounced  in  this 
notice  is  designed  to  provide  more 
complete  information  to  enable  the 
agency  to  better  understand  and  deal 
with  specific  issues. 

Part  11 — Subject  Areas 

A.  Workforce  2000 

The  U.S.  economy  is  expected  to 
continue  to  grow  at  least  at  its  current 
rate  through  the  year  2000.  Nonetheless, 
the  efficiency  of  our  labor  markets  will 
be  severely  tested.  More  sophisticated 
jobs  will  demand  greater  skills.  Fewer 
young  people  will  be  entering  the  labor 
market,  and  a  growing  fraction  will  be 
minorities  who  are  traditionally 
educationally  disadvantaged  as  a  group. 
Greater  flexibility  will  be  demanded  of 
all  workers,  but  particularly  the  middle 
aged  worker.  In  the  anticipated  tight 
labor  market  of  the  year  2000,  employers 
will  be  forced  to  either  seek  out  and 
invest  in  workers  heretofore 
underutilized,  or  to  bid  up  wages  or 
export  jobs  overseas. 

A  critical  part  of  any  planning  for  the 
future  is  a  sound  information  base.  The 
work  effort  sought  through  these 


Workforce  2000  projects  is  intended  to 
supplement  and  expand  on  information 
bases  for  National,  local,  and 
occupation-specific  improvements. 

Two  of  the  studies  are  proposed  as 
interagency  agreements  with  the 
Department's  Women’s  Bureau  and  the 
Department  of  Health  and  Human 
Services. 

ETA  plans  to  solicit  a  support  contract 
to  develop  background  research  on 
current  and  emerging  policy  and 
legislative  trends  to  augment  the 
continuing  search  for  information  upon 
which  future  public  policy  can  be  based. 

The  dynamism  and  efficiency  of  labor 
markets  relies  on  accessible  and  timely 
information.  Given  the  changes  that 
continue  to  occur  in  markets  for  various 
users  and  providers  of  information,  ETA 
intends  to  evaluate  the  adequacy  of 
existing  Labor  Market  Information  (LMI) 
systems  at  Federal,  State  and  local 
levels.  The  needs  of  LMI  users  at  all 
levels  in  private  industry  and  in 
educational  institutions  need  to  be 
assessed. 

Apparent  shortages  in  some 
professional  occupations  such  as 
nursing  have  resulted  in  permitting  non- 
U.S.  workers  into  the  country,  possibly 
depressing  wages  and  working 
conditions.  This,  in  turn,  may  have 
further  aggravated  problems  with 
domestic  labor  supplies.  ETA  wishes  to 
research  the  dynamics  that  have  created 
the  scarcity  of  such  professionals  and 
the  resulting  policy  responses  through  a 
series  of  case  studies.  Information  is 
needed  in  order  to  develop  a  coherent 
public  policy  regarding  selective 
shortages  of  qualified  woricers. 

Some  cities  are  already  presaging 
future  labor  shortages  in  their  growing 
highly  skilled  service  sector.  ETA  will 
sponsor  through  the  Women’s  Bureau  a 
series  of  community  case  studies  to 
document  the  economic  and  labor 
market  changes  and  record  the 
perspectives  of  those  directly  affected 
by  such  labor  market  changes.  The 
studies  in  a  number  of  the  largest  cities 
with  tight  labor  markets  will  provide 
insights  into  what  adjustments  and 
actions  will  be  necessary  to  cope  with 
these  changes. 

The  joint  study  with  HHS  will 
investigate  in  finer  detail  the  effects  of 
geographic  concentration  on 
unemployment,  underemployment, 
welfare  use  and  dependency.  ETA’s 
support  will  permit  the  study  to  be 
directed  to  its  information  needs,  with 
particular  attention  to  young  minority 
males  living  in  such  areas. 
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B.  Youth  2000 

improving  the  educational 
preparedness  of  workers  is  a  challenge 
we  must  meet  to  be  competitive  into  the 
21st  century.  This  is  most  important  for 
our  young  people.  Today’s  youth  at  risk 
of  dropping  out  are  our  entry  level 
workers  of  the  next  two  decades.  They 
face  jobs  demanding  higher  skills  in 
math,  reading  and  communications.  Yet 
recent  studies  have  shown  that  many  of 
these  youth  are  reading,  writing,  and 
computing  at  levels  below  present  day 
expectations.  Further,  many  of  these 
youth  are  disenfranchised  from  and 
disillusioned  with  schools,  and  fail  to 
see  the  connection  with  good  paying 
jobs. 

ETA  intends  to  closely  examine 
programs  that  seem  successful  in 
helping  our  youth  make  the  connection 
between  education  and  work.  A  number 
of  programs  linking  school  and 
employment  and  training  programs  with 
apprenticeship  are  successfully 
operating.  In  an  effort  to  inform  and 
encourage  expansion  of  these  school/ 
training-to-work  bridges,  these  programs 
and  the  factors  that  make  them 
successful  need  to  be  identiHed. 
Publication  of  a  popular  booklet  about 
these  programs  could  provide  incentives 
for  program  operators  to  get  involved  in 
similar  ventures,  and  capture  the 
interest  of  young  people. 

Another  concern  about  making 
connections  is  in  effectively  linking 
many  Federal,  State  and  local  youth 
services  programs,  particularly  schools, 
with  JTPA  programs  serving 
disadvantaged  youth.  We  need  to  do  a 
better  job  of  attracting  and  retaining  at- 
risk  youth.  An  assessment  is  therefore 
planed  to  dociunent  effective 
recruitment  practices,  and  identify  gaps 
in  services.  Coimseling  practices/ 
components  including  the  different 
disciplinary  and  supportive  atmospheres 
need  to  be  examined  as  well  as  the 
range  of  services  offered  to  in-school 
youth. 

ETA  will  solicit  a  quick-turnaround 
evaluation  capacity  for  the  Job  Corps 
program  in  support  of  several  initiatives. 
Recognizing  the  need  for  increased 
communication  skills,  the  Job  Corps 
developed  a  new  GED  curriculum  with 
greater  emphasis  on  writing  skills.  An 
evaluation  is  planned  to  test  its 
effectiveness,  and  the  effectiveness  of 
other  new  program  concepts  now  being 
piloted.  Another  evaluation  effort  is 
planned  to  examine  assessment  tools  for 
rating  the  quality  of  the  physical 
learning  environment 
ETA  offered  a  competitive  grant, 
which  closed  in  late  August  to  promote 
replication  of  the  Summer  Training  and 


Education  Program  (STEP),  which 
provides  summer  remediation  and  life 
skills  instruction.  STEP  programming 
has  proven  to  reduce  learning  losses 
that  usually  occur  over  the  summer 
months. 

C.  Workplace  literacy 

As  the  remainder  of  this  century 
unfolds,  it  is  expected  that  jobs 
requiring  higher  levels  of  literacy  and 
analytic  skills  will  increase,  and  those 
requiring  only  strength  and  manual 
ability  will  shrink.  Further,  the 
population  groups  presently  in  jobs  with 
lesser  skill  requirements  can  expect  a 
more  difficult  time  in  the  job  markets 
ahead,  unless  their  literacy  skills  are 
increased.  In  addition  to  increased 
skills,  increased  flexibility  to  new 
working  conditions,  new  technology  and 
new  environments  will  be  required.  In 
the  rapidly  increasing  service  sector,  the 
jobs  will  spring  up  in  places  to 
accommodate  customers.  Job  mobility 
will  be  required.  Effective  mobility  rests 
on  the  premise  that  skills  learned  and 
tested  in  one  area  will  be  rated  and 
recognized  in  another. 

ETA  has  undertaken  a  wide  variety  of 
programs  to  explore,  test  and 
demonstrate  new  learning  techniques 
and  programs  for  groups  in  particular 
need  of  enhancing  their  workplace 
literacy  skills.  Most  of  these  R,E,P&D 
efforts  are  presently  underway.  The 
primary  focus  of  this  Program  Year’s 
workplace  literacy  projects  will  be  on 
assessing  the  validity  of  existing  testing 
and  certification  practices. 

Vocational  and  educational 
accomplishments  are  sometimes 
recognized  by  certificates  of  competency 
which  are  developed  for  an 
acknowledged  in  only  a  limited 
environment.  An  extensive  literature 
review  is  needed  to  assess  the 
competencies  certiHcation  experience  in 
the  training  and  employment  system, 
including  the  views  of  National  and 
State  specialists  and  certifying 
organizations.  The  review  would  serve 
as  the  basis  for  determining  the 
feasibility  of  developing  an  employer 
validated,  protable  certificate  of 
occupational  competencies  that  would 
be  awarded  based  upon  tested 
competencies. 

The  National  Academy  of  Sciences 
will  complete  its  study  of  the  General 
Aptitude  Test  Battery  (GATE)  Validity 
Generalization  in  February.  It  is 
expected  that  their  findings  will  result  in 
additional  research  or  evaluation 
studies  related  to  the  GATE,  specific  ES 
applicant  groups  tested  by  the  GATE, 
and/or  ETA/U.S.  Employment  Service 
(USES)  test  research  programs  to 
determine  whether  the  current  work 


priorities  meet  State  and  DOL  needs  and 
how  the  test  research  may  be  focused 
upon  any  deficiencies  identifled  by  the 
NAS  review,  and  answer  any  concerns 
arising  from  the  overall  GATE  review. 

Although  ETA  is  not  announcing  its 
expectations  for  further  study,  it  is 
contingent  on  findings  of  the  on-going 
study. 

D.  Worker  adjustment  assistance 

Trade  Adjustment  Assistance  (TAA) 
and  JTPA  Title  III  Programs  are 
available  to  assist  dislocated  workers 
train  for  and  find  new  employment. 
Major  new  legislation  was  enacted  this 
year  substantially  revising  and 
expanding  these  important  programs. 
Several  projects  are  intended  to 
complement  the  implementation  of  these 
legislative  changes. 

ETA  will  solicit  an  implementation 
analysis  of  the  new  worker  adjustment 
program,  documenting  startup  successes 
and  problems.  ETA  also  intends  to 
evaluate  the  TAA  program  to  determine 
its  effectiveness  in  serving  workers 
whose  jobs  and  skills  become  obsolete 
because  of  foreign  imports.  The 
program’s  impact  has  not  been  assessed 
since  it  became  primarily  an  extended 
unemployment  insurance  and  job 
training  program  in  the  early  1980’s. 

In  order  to  promote  improved, 
comprehensive  services  for  dislocated 
workers,  ETA  plans  to  compete  multiple 
grants  to  States  to  demonstrate  a  unified 
worker  adjustment  program,  fully 
integrating  JTPA  Title  III  and  TAA 
service  delivery.  Voucher  programs  for 
retraining  would  also  be  tested  and 
implemented.  The  intent  is  to  document 
and  disseminate  model  implementation 
designs. 

When  a  firm  is  viable  but  jobs  within 
it  become  obsolete  because  of  new 
technology,  upgrade  training  might  be 
considered.  Upgrade  training  might 
prevent  dislocation  by  retraining 
workers  in  obsolete  jobs  for  new  work 
in  their  employing  firm.  However, 
upgrade  training  is  not  available  under 
JITA  Title  III,  since  a  layoff  notice  is 
required  for  eligibility.  It  is  allowable 
under  Title  II-A,  though  of  limited 
applicability.  Therefore,  a  study  is 
planned  to  identify  the  public  policy 
issues  which  upgrade  training  raises, 
and  review  previous  government 
sponsored  upgrading  programs,  and  the 
views  of  unions,  employers,  and 
workers  toward  upgrade  training. 

E.  Women,  work  and  family 

Since  the  mid-1940’s  the  labor  force 
participation  rate  for  women  has  grown 
dramatically  from  about  33%  to  more 
than  70%.  Last  year,  66.7%  of  women 
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with  children  participated  in  the  labor 
force.  The  rate  for  mothers  with  toddlers 
was  55.2%,  more  than  double  the  rate  of 
only  20  years  ago. 

Contrary  to  popular  belief,  most 
working  women  (78%)  work  full-time, 
and  only  17%  work  part  time  voluntarily. 
Estimates  for  the  remainder  of  the 
century  indicate  that  women  will 
increase  their  labor  force  participation, 
at  a  slower  rate.  By  the  year  2000,  the 
labor  force  participation  rate  for  women 
is  expected  to  reach  81%,  while  that  of 
men  will  be  nearly  93%. 

Clearly,  the  conflicts  between  work 
and  family  needs  will  increase.  Among 
these  conflicts  are  the  adequacy  of 
arrangements  for  the  care  of  children 
and  elderly  family  members.  As  women 
continue  to  work  more  hours  per  week 
and  more  weeks  per  year,  solutions  to 
this  problem  will  become  increasingly 
critical. 

Solutions  will  have  to  include  flexible 
hours  to  care  for  sick  children  and 
dependents,  and  the  overall  time  and 
financial  resources  to  raise  children. 
Better  paying,  full-time,  skilled  jobs  will 
be  needed  by  many  women  to 
adequately  care  for  their  families  and 
their  own  occupational  aspirations.  A 
series  of  projects  under  this  topic  area 
will  be  funded  through  an  interagency 
agreement  with  the  Department  of 
Labor’s  Women’s  Bureau. 

Women  have  been  traditionally 
underrepresented  in  apprenticeable  and 
other  highly  skilled  occupations,  which 
also  tend  to  be  highly  paid.  Employmem 
opportunities  in  the  construction  trades 
are  expected  to  increase  through  the 
Year  2000.  A  conference  is  planned  to 
convene  tradeswomen  and 
organizations  representing  them  (such 
as  the  construction  union)  to  share 
information  and  develop  strategies  to 
facilitate  women’s  entry  into  the  skilled 
trades.  The  ETA  Bureau  of 
Apprenticeship  and  Training  may  also 
participate.  It  should  be  noted  that  a 
contractor  has  been  selected  for  the 
conference. 

The  Women’s  Bureau  is  developing  a 
work  and  family  clearinghouse  that  will 
provide  current  statistics,  bibliographic 
references  and  an  inventory  of  model 
employer  practices  in  three  work  and 
family  areas:  child  and  elder  care, 
alternative  work  scheduling  and  flexible 
leave,  and  benefit  polices.  This  project 
will  permit  the  clearinghouse  to  be 
augmented  by  a  referral  network  linking 
it  to  major  sources  of  privately 
maintained  information  on  dependent 
care.  It  will  also  permit  an  expansion  of 
the  data  base.  Employers,  unions,  public 
officials,  researchers,  and  dependent 
care  advocates  are  among  those 
expected  to  use  the  clearinghouse. 


SpeciHc  implementation  information 
is  needed  on  work  and  family  options 
for  small  employers.  Generally,  it  is  the 
large  firms  who  support  policies  and 
programs  responsive  to  work  and  family 
concerns,  such  as  employer-sponsored 
day  care  and  flexible  benefits  and  work 
hours.  The  majority  of  employment, 
however,  is  in  small  to  medium  sized 
firms.  Options  are  available  such  as 
cooperative  pooling  with  other  small 
firms  to  jointly  support  a  child  care 
center,  or  a  referral  system.  'This  project 
would  support  the  research  and 
publication  of  ideas  and  information 
that  could  encourage  the  involvement  of 
these  smaller  firms. 

F.  Improving  the  Training  and 
Employment  System 

ETA  will  focus  its  planned  systems 
improvements  in  two  major  areas:  JTPA 
performance  management  and 
Unemployment  Insurance  (UI) 
progamming. 

Some  }TPA  program  operators  use  6% 
funds  to  experiment  with  new  program 
designs  serving  clients  with  the  most 
severe  employment  related  problems. 
These  programs  cost  considerably  more 
to  operate  and  may  not  currently  be 
included  in  calculations  of  performance 
against  Title  II-A  standards.  A  study  is 
planned  to  analyze  and  compare  the 
characteristics  of  clients,  types  of 
training  and  services  provided,  costs 
and  outcomes  with  more  typical 
programs  clients.  As  part  of  the  same 
RFP,  ETA  plans  to  compete  a  contract 
for  statistical  support  for  the 
development  and  refinement  of  the 
nationwide  system  of  performance 
standards. 

It  is  asserted  that  the  countercyclical 
stimulus  that  UI  dollars  have  on  the 
economy  has  decreased  by  almost  one- 
fourth.  A  study  is  planned  to  develop  a 
methodology  to  measure  the 
effectiveness  of  the  UI  program  as  a 
fiscal  stabilizer  over  the  course  of  the 
business  cycle. 

ETA  plans  to  oTer  a  contract  to 
research  and  pub  ish  successful  UI 
payment  program  improvements.  The 
contractor  will  identify  agencies  which 
have  developed  special  organizational 
structures  or  mechanism  and  program 
processes  for  the  formulation  and 
institution  of  practical  program 
improvement  measures  driven  by 
Quality  Control  data.  Case  studies  will 
be  developed  and  how-to  manuals 
prepared  for  distribution  to  State 
Employment  Security  Agencies  (SESAs). 

States  are  becoming  increasingly 
reliant  on  automated  systems  for  basic 
UI  functions.  Major  disruption  of 
services  on  a  State-wide  basis  could 
ensue  if  a  major  disaster  or  deliberate 


destruction  of  these  systems  occurred. 
Therefore,  a  general  disaster  recovery/ 
contingency  plan  should  be  developed  in 
the  form  of  a  technical  assistance  guide 
for  State  use  in  such  an  emergency. 

In  FY 1987,  a  new  UI  cash 
management /banking  system  was 
developed.  This  permits  SESAs  to  select 
from  numerous  cash  management 
techniques  and  banking  system 
interfaces,  to  adopt  the  combination 
best  suited  to  the  individual  State,  and 
to  provide  overall  improved  UTF  cash 
management.  Technical  assistance  and 
support  are  sought  to  facilitate  this 
transition  until  staff  become  proficient 
in  the  administration,  operation  and 
maintenance  of  the  new  system. 

G.  Immigration 

New  and  proposed  immigration 
legislation,  particularly  the  Immigration 
and  Nationality  Act,  as  amended  by  the 
Immigration  Reform  and  Control  Act  of 
1986  (IRCA),  will  promote  widespread 
changes  in  the  conduct  of  alien  labor 
certification.  The  Department  of 
Agriculture  and  three  of  the  Department 
of  Labor’s  agencies  share  many  of  the 
research  and  implementation 
responsibilities.  Among  these,  IRCA 
charges  the  Secretaries  of  Labor  and 
Agriculture  to  determine  the  supply 
conditions  facing  agricultural  employers 
over  the  first  three  years  of  the  next 
decade.  The  Department  also  has 
responsibilities  under  IRCA  to  analyze 
the  impact  of  employer  sanctions  on 
employment,  wages  and  working 
conditions  of  U.S.  workers  and  on  the 
economy,  and  to  prepare  a  triennial 
report  on  the  economic  and  labor 
market  impacts  of  admissions  of 
immigrants,  refugees,  asylees,  and 
parolees  into  the  U.S. 

Two  of  the  proposed  projects  will  be 
competed  by  ETA.  Four  interagency 
agreements  are  planned,  two  each  with 
the  Office  of  the  Assistant  Secretary  for 
Policy  (OASP)  and  with  the  Bureau  of 
International  Labor  Affairs  (ILAB). 

DOL  has  consistently  proposed 
changes  in  legislation  which  would 
permit  the  use  of  general  labor  market 
information  as  a  basis  for  making 
permanent  alien  labor  certification 
determinations  rather  than  the  current 
case-by-case  testing  of  the  labor  market. 
Since  such  a  proposal  is  now  being 
seriously  and  quickly  considered,  DOL 
wishes  to  begin  specific  planning  for 
implementation.  'This  implementation 
study  would  include  identification  of 
suitable  data  sources,  specific  criteria 
for  determining  shortage/surplus 
occupations  and  estimated  costs  for 
regular  updates  of  finding.  Another 
planned  project  would  analyze  the 
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current  operation  of  the  permanent  alien 
labor  certification  program,  and  assess 
its  impact  on  employers  and  U.S. 
workers  with  the  goal  of  improving  its 
efficiency  and  effectiveness. 

With  respect  to  temporary  alien 
agricultural  (H-2A)  certifications,  ETA/ 
OASP  will  jointly  administer  several 
case  study  demonstration  projects  in 
which  a  “supply  area”  of  domestic 
workers  will  be  paired  with  a  “receiving 
industry”  to  determine  whether 
“positive  recruitment”  efforts  made  by 
employers  to  find  domestic  labor  are 
effective  as  an  alternative  to  the  use  of 
H-2A  workers.  Also,  as  required  by 
IRCA,  a  determination  will  be  made  as 
to  whether  the  “50-percent  rule”  of  the 
H-2A  program  should  be  continued. 

To  assist  in  determining  the  labor 
supply  conditions  facing  agricultural 
employers,  and  the  IRCA  requirement  to 
stay  abreast  of  changes  in  wages, 
working  conditions,  and  recruitment 
practices,  ETA  and  OASP  propose 
interviewing:  (1)  A  random  sample  of 
perishable  crop  employers  to  determine 
how  they  have  adapted  to  changes  in 
the  supply  of  labor  caused  by  IRCA;  and 
(2)  a  random  sample  of  workers 
employed  by  these  employers  during 
pe^  seasonal  crop  activities,  to 
determine  exit  and  entry  rates  of 
sea  ional  agricultural  workers. 

Using  R,E,P&D  funds  through  an  intra¬ 
agency  agreement,  ILAB  plans  to  fund 
three  studies  on  the  impact  of  IRCA 
sanctions  on  traditionally  heavy  users  of 
illegal  workers.  These  studies  will  focus 
on  understanding  the  employment 
patterns  of  illegal  workers  and  how  both 
employers  and  the  newly  legalized 
workers  respond  to  legalization  and 
employer  sanctions. 

As  part  of  the  first  phase  of  the 
triennial  report,  ILAB  plans  to  explore 
information  about  the  labor  market 
behavior  of  different  types  of  legal  alien 
workers.  This  would  permit  more 
accurate  evaluation  of  calims  and 
counterclaims  by  those  who  petition  for 
H-2B  (i.e.,  temporary  nonagricultural) 
workers.  The  second  phase  survey 
methodology  would  also  be  developed 
as  part  of  this  study. 

Part  III — Procurement  plan  Conference 

A  procurement  plan  conference  will 
be  held  on  Friday,  October  7, 1988,  at 
9:00  a.m.  at  the  Department  Auditorium 
of  the  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

The  Conference  will  be  held  for  the 
following  purposes: 

(1)  To  summarize  ETA’s  Program  Year 
1988  procurement  plan: 

(2)  To  describe  in  general  terms  the 
agency’s  procurement  processes; 


(3)  To  present  the  expected  timetable 
for  issuance  of  SGA’s  and  RFP's;  and 
f4)  To  introduce  ETA’s  R,E,P&D 
program  to  individuals  and 
organizations  which  have  not  recently 
participated  in  the  agency’s  activities. 

No  additional  substantive  detail  on 
the  subject  areas  will  be  provided  at  the 
conference.  Further,  it  will  not  be 
necessary  to  attend  the  conference  in 
order  to  participate  in  any  of  the 
procurement  actions.  The  conference 
should  be  most  valuable  to  those  who 
have  not  recently  participated  in  ETA’s 
R,E,  P&D  program. 

Signed  at  Washington  DC,  this  24  day  of 
August,  1988. 

Roberts  T.  jones. 

Acting  Assistant  Secretary  of  Labor  for 
Employment  and  Training. 

[FR  Doc.  88-20074  Filed  9-1-88;  8:45] 
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Job  Training  Partnership  Act:  Migrant 
and  Seasonai  Farmworker  Programs; 
Preappiications  for  Federai 
Assistance,  and  Soiicitation  for  Grant 
Appiicatkm 

agency:  Employment  and  Training 
Administration,  Labor. 
action:  Notice  of  invitation  to  submit 
preappiications  and  funding 
applications  for  migrant  and  seasonal 
farmworker  training  and  emplojonent 
programs. 

summary:  ’The  Department  of  Labor 
announces  preapplication  and  funding 
application  instructions  for  Program 
Year  (PY)  1989  (July  1, 1989  through  June 
30, 1990]  Migrant  and  Seasonai 
Farmworker  Programs  pursuant  to 
Section  402  of  the  Job  Training 
Partnership  Act  (JTPA).  Applicants 
selected  for  funding  will  be  designated 
as  grantees  for  PY  1989.  In  addition, 
such  applicants  will  not  have  to 
recompete  for  funding  for  PY  1990  (July 
1, 1990  to  June  30, 1991)  if  applicable 
regulatory  requirements  are  met,  an 
acceptable  training  plan  is  submitted, 
and  funds  are  available. 

DATES:  No  exceptions  to  the  mailing  and 
hand-delivery  conditions  set  forth  in  this 
notice  will  be  granted.  Preapplications 
and  applications  not  meeting  the 
conditions  set  forth  in  this  notice  will 
not  be  accepted. 

Preapplications  submitted  by  mail 
must  be  posted  by  certified  or  registered 
mail,  return  receipt  requested,  and 
postmaiiced  no  later  than  September  22, 
1988.  Preapplications  submitted  by 
hand-delivery  will  be  accepted  daily 
between  the  hours  of  8:15  a.m.  and  4:45 
p.m..  Eastern  Time,  but  no  later  than  4:45 


p.m..  Eastern  Time,  on  September  22, 

1988. 

Applications  submitted  by  mail  must 
be  posted  by  certified  or  registered  mail, 
return  receipt  requested,  and 
postmarked  no  later  than  October  17, 
1988.  Applications  submitted  by  hand- 
delivery  will  be  accepted  daily  between 
the  hours  of  8:15  a.m.  and  4:45  p.m.. 
Eastern  Time,  but  no  later  than  4:45  p.m.. 
Eastern  Time,  on  October  17, 1988. 

ADDRESS:  Preapplications  and 
applications  must  be  mailed  or  hand- 
delivered  to  Robert  D.  Parker,  Grant 
Officer,  ETA,  Room  C4305,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  C.  Kane,  Chief,  Division  of 
Seasonal  Farmworker  Programs,  Room 
N4641,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Phone:  (202)  535- 
0500. 

SUPPLEMENTARY  INFORMATION:  This 
notice  consists  of:  Part  I — Introduction, 
Part  II — ^Preapplication  for  Federal 
Assistance,  and  Part  III — Solicitation  for 
Grant  Application  (SGA).  Parts  II  and  III 
constitute  invitations  from  the 
Department  of  Labor  (DOL)  for  public 
agencies,  and  private  nonprofit 
organizatoins  authorized  by  their 
Charters  or  Articles  of  Incorporation  to 
provide  training  and  employment,  and 
other  services  described  in  this  notice, 
to  submit  Preapplications  for  Federal 
Assistance  and  funding  applications  for 
PY  1989  JTPA  Title  IV,  section  402, 
Migrant  and  Seasonal  Farmworker 
Programs. 

Part  1 — Introduction 

The  DOL  announces  preapplication 
and  funding  application  instructions  for 
PY  1989  (July  1, 1989  through  June  30, 
1990}  Migrant  and  Seasonal  Farmworker 
Programs  pursuant  to  section  402  of  the 
JTPA.  Applicants  selected  for  funding 
will  be  designated  as  grantees  for  PY 
1989.  In  addition,  such  applicants  will 
not  have  to  recompete  for  funding  for  PY 
1990  (July  1, 1990  to  June  30, 1991]  if 
applicable  regulatory  requirements  are 
met,  an  acceptable  training  plan  is 
submitted,  and  funds  are  available. 

Background 

JTPA  established  programs  to  prepare 
youth  and  unskilled  adults  for  entry  into 
the  labor  force,  and  to  afford  job 
training  to  those  economically 
disadvantaged  individuals  and  others 
facing  serious  barriers  to  employment 
who  are  in  special  need  of  such  training 
to  obtain  productive  employment.  In 
accordance  with  29  U.S.C.  1501  et  seq., 
regulations  promulgated  by  the  DOL  to 
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implement  JTPA  are  set  forth  at  Parts 
626  through  638  and  684  of  Title  20,  Code 
of  Federal  Regulations  (CFR). 

As  stated  at  20  CFR  633.102,  it  is  the 
purpose  of  Section  402  of  JTPA,  29 
U.S.C.  1672,  to  provide  job  training, 
employment  opporhmities,  and  other 
services  for  those  individuals  who  suffer 
chronic  seasonal  unemployment  and 
undereemployment  in  the  agriculture 
industry.  These  conditions  have  been 
substantially  aggravated  by  continual 
advancements  in  technology  and 
mechanization  resulting  in  displacement 
and'contribute  signHcantly  to  the 
Nation’s  rural  employment  problem. 
These  factors  substantially  affect  the 
entire  national  economy.  Because  of 
farmworker  employment  and  training 
problems,  such  programs  shall  be 
centrally  administered  at  the  national 
level.  Programs  and  activities  supported 
under  this  section  shall,  in  accordance 
with  section  402(c)(3)  of  JTPA: 

(1)  Enable  farmworkers  and  their 
dependents  to  obtain  or  retain 
employment; 

(2)  Allow  participation  in  other 
program  activities  leading  to  their 
eventual  placement  in  unsubsidized 
agricultural  or  nonagricultural 
employment; 

(3)  Allow  activities  leading  to 
stabilization  in  agricultural  employment; 
and 

(4)  Include  related  assistance  and 
supportive  services. 

Regulations  promulgated  by  the  DOL 
to  implement  the  provisions  of  Title  IV, 
section  402,  of  JTPA  are  set  forth  in  20 
CFR  Part  633  and  Part  636.  (Note:  With 
the  annoimced  adoption  of  the  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  A^eements  to  State 
and  Local  Governments  at  29  CFR  Part 
97  on  October  1, 1988,  41  CFR  Part  29-70 
will  no  longer  be  applicable  to  State  and 
local  governments  and  Indian  and 
Native  American  entities).  These  Parts 
contain  all  the  regulations  under  JTPA 
applicable  to  migrant  and  other 
seasonally  employed  farmworker 
programs.  20  CFR  633.103(a).  Should  the 
regulations  at  Parts  633  and  636  conflict 
with  regulations  elsewhere  in  20  CFR, 
the  regulations  at  Parts  633  and  636  shall 
prevail  with  respect  to  programs  and 
activities  governed  by  these  Parts.  20 
CFR  633.103(b).  Further,  should  any 
instructions  in  this  notice  conflict  with 
JTPA  regulations,  the  JTPA  regulations 
shall  prevail.  Applicants  should  consult 
and  be  familiar  with  20  CFR  Part  633  in 
its  entirety. 

Pursuant  to  20  CFR  633.201,  the  DOL 
will  not  consider  any  funding 
application  when  fraud  or  criminal 
activity  has  been  proven  to  exist  within 
the  applicant  organization,  or  when 


efforts  by  the  DOL  to  recover  debts 
established  by  final  agency  action  have 
been  unsuccessful.  Prior  to  the  ffnal 
selection  of  an  applicant  as  a  potential 
grantee,  the  DOL,  as  provided  for  in  20 
CFR  633.204,  will  conduct  a 
Responsibility  Review  of  the  available 
records  to  establish  an  organization’s 
overall  responsibility  to  administer 
Federal  funds.  Any  applicant  which 
does  not  have  its  application  considered 
or  is  not  selected  as  a  potential  grantee 
because  of  these  provisions  shall  be 
advised  of  its  appeal  rights. 

Comments  From  the  States 

Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,’’  and  the  implementing 
regulations  at  29  CFR  Part  17,  are 
applicable  to  this  program.  Pursuant  to 
these  requirements,  in  States  which 
have  established  a  consultation  process 
expressly  covering  this  program, 
applications  shall  be  provided  to  the 
State  for  comment.  Since  States  may 
also  participate  as  competitors  for  this 
program,  applications  shall  be  submitted 
to  the  State  upon  the  deadline  for 
submission  to  the  DOL  20  CFR 
633.202(d). 

To  strengthen  the  implementation  of 
E.0. 12372,  the  DOL  specifies  the 
following  timeffame  for  its  treatment  of 
comments  from  the  State’s  Single  Point 
of  Contact  (SPOC)  on  JTPA  Section  402 
applications: 

1.  As  required  by  29  CFR  17.8(a)(2), 
the  SPOC  must  submit  comments,  if  any, 
to  the  DOL  no  later  than  60  days  after 
the  deadline  date  for  applications; 

2.  The  DOL  will  forward  those 
comments  to  the  applicant  within  10 
days  of  their  receipt  from  the  SPOC; 

3.  ’The  applicant  must  submit  its 
response  to  the  SPOC’s  comments,  if 
any,  to  the  DOL  no  later  than  10  days 
after  the  date  of  receipt  from  the  DOL 
and 

4.  ’The  DOL  will  notify  the  SPOC  of  its 
decision  regarding  the  comments  and 
response,  but  will  not  implement  that 
decision  for  at  least  10  days  after  the 
SPOC  has  been  notiffed. 

State  Planning  Estimates 

State  planning  estimates  are  provided 
in  an  Appendix  to  this  notice  solely  for 
the  purpose  of  developing  the  funding 
applications.  ’These  estimates  are  the 
same  as  the  PY 1988  allocations.  Final 
allocation  levels  for  PY  1989  will  be 
published  at  a  later  date. 

Recommendation  From  the  Governor 

Following  the  1986  review  of  JTPA 
section  402  grantee  selection 
procedures,  the  DOL  decided  to  award 
five  extra  rating  points  in  the 


competition  to  the  one  application  for 
each  State  that  receives  a 
recommendation  from  the  Governor. 

This  practice  is  consistent  with  the 
requirement  of  JTPA  section  402(d)  that 
the  DOL  consult  with  State  and  local 
ofHcials  in  the  administration  of  Section 
402  programs. 

The  recommendation  must  be  in 
writing,  and  will  only  be  accepted  if 
submitted  as  part  of  the  application 
package  to  the  Grant  Officer.  'The 
application  deadline  date  is  announced 
elsewhere  in  this  notice. 

Part  II — Preapplication  for  Federal 
Assistance 

All  States  and  the  Commonwealth  of 
Puerto  Rico  are  open  for  competition  for 
section  402  funds  for  PY  1989. 

Regulations  at  20  CFR  633.105(b)(2) 
reserve  for  the  DOL  the  right  not  to 
allocate  any  funds  for  use  in  a  State 
whose  funding  allocation,  to  be 
determined  by  formula  at  a  later  date,  is 
less  than  $120,000. 

Applications  for  Statewide  programs 
are  strongly  encouraged.  AppUcants 
applying  for  grants  shall  submit  a 
preapplication  consisting  oh 

(1)  A  Standard  Form  424  Facesheet 
found  in  Attachment  M  to  0MB  Circular 
No.  A-110; 

(2)  An  attachment  identifying,  by 
State  or  counties,  the  target  area  to  be 
served; 

(3)  For  a  private  nonprofit 
organization,  a  recent  (within  the  last 
six  months)  certification  from  a  Certified 
Public  Accountant  that  its  financial 
management  system  is  capable  of 
properly  accounting  for  and 
safeguarding  Federal  funds;  and 

(4)  For  a  public  agency,  a  recent 
(within  the  last  six  months)  certification 
by  the  Chief  Fiscal  Officer  attesting  to 
the  adequacy  of  the  agency’s  accoimting 
system  to  properly  accoimt  for  and 
safeguard  Federal  funds. 

’Two  copies  of  the  Preapplication  for 
Federal  Assistance  shall  be  submitted 
either  by  mail  or  hand-delivery,  along 
with  two  copies  of  the  following: 

(a)  A  statement  indicatiang  the  legally 
constituted  authority  under  which  the 
organization  functions; 

(b)  An  employer  identification  number 
fi-om  the  Internal  Revenue  Service  and, 
for  nonprofit  applicants,  proof  of  the 
organization’s  tax-exempt  status. 

As  noted  earlier  in  this 
annoimcement,  mailings  must  be  posted 
by  registered  or  certified  mail,  return 
receipt  requested,  and  postmarked  no 
later  than  September  22, 1988.  All  hand- 
delivered  preapplications  will  be 
accepted  daily  between  the  hours  of  8:15 
a.m.  and  4:45  p.m..  Eastern  Time.  A 
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receipt  will  be  provided  bearing  the  time 
and  date  of  delivery.  No  hand  deliveries 
will  be  accepted  after  4:45  pmi..  Eastern 
tile  on  September  22, 1988.  No 
exceptKHis  to  these  mailing  and  hand- 
delivery  conditions  will  be  granted. 
Preapplications  not  meeting  these 
conditions  will  not  be  accepted. 

Preapplications  for  Federal 
Assistance  must  be  mailed  or  hand- 
delivered  to:  Robert  D.  Parker,  Grant 
Officer,  ETA,  Room  C4305. 200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Part  III — Solicitation  for  Grant 
Application 

The  DOL  is  soliciting  applications  for 
grants  mder  the  provisions  of  JTPA 
Title  IV,  section  402,  to  provide  training, 
employment  opportunities,  and  other 
services  to  migrant  and  other  seasonal 
farmworkers. 

Review  of  Funding  Applications 

Applications  will  be  reviewed  and 
rated  by  a  competitive  review  panel, 
using  the  specihc  review  standards  cited 
at  20  CFR  633.203.  Panel  results  are 
advisory  in  nature  and  are  not  binding 
on  the  Grant  Officer.  In  adcfition,  prior 
to  the  final  selection  of  an  applicant  as  a 
potential  grantee,  the  DOL  will  conduct 
a  Responsibility  Review  of  the  available 
records  pursuant  to  20  CFR  633.204.  This 
review  is  intended  to  establish  overall 
responsibility  to  administer  Federal 
funds  and  is  independent  of  the 
competitive  process.  Applicants  failing 
to  meet  the  requirements  of  this  section 
of  the  regulations  will  not  be  selected  as 
potential  grantees  irrespective  of  their 
standing  in  the  competition. 

Specific  Rating  Criteria 

The  rating  criteria  and  the  weights 
assigned  to  each  are  described  below: 

(i)  An  understanding  of  the  problems 
of  migrant  and  seasonal  farmworkers. 
Range  0  to  20  points.  This  fm:tor  rates 
the  applicant's  analysis  of  the  needs  of 
the  target  group,  and  the  proposed 
program's  potential  to  address  those 
needs.  Ratings  will  be  based  on  a  clear 
and  concise  narrative  demonstrating 
this  understanding,  and  the 
appropriateness  of  the  proposed 
program  mix  of  trainng  and  supportive 
service  to  be  implemented  to  meet  the 
identified  needs. 

(ii)  A  familiarity  with  the  area  to  be 
served.  Range  0  to  20  points.  This  factor 
rates  the  applicant's  knowledge  of  the 
socioeconomic  characteristics  and 
resources  of  the  target  area,  and  the 
proposed  linkages  and  coordination;  Le., 
plans  for  involving  appropriate  area 
agencies  and  programs  in  the  design 
and  delivery  of  training  and  other 


services  proposed  to  meet  the  needs  of 
participants.  Rating  will  be  based  on  a 
clear  and  concise  narrative 
demonstrating  this  familiarity,  and 
documented  programmatic  ties  to 
appropriate  area  agencies  and  programs. 

(iii)  A  previously  demonstrated 
capability  to  administer  effectively  a 
diversified  employability  development 
program  far  migrant  and  seasonal 
farmworkers.  Range  0  to  30 points.  This 
factor  rates  program  experience,  and 
capability  of  meeting  or  exceeding 
planned  goals.  Ratings  will  be  based  on 
the  successful  past  operation  of  a 
comprehensive  multiactivity  training 
and  employment  program  for 
farmworicers,  and  on  documentation 
that  planned  performance  goals  were 
either  met  or  exceeded  during  the  period 
of  performance. 

(iv)  General  administrative  and 
financial  management  capability.  Range 
0  to  30  points.  This  factor  rates  ^e 
applicant’s  managerial  experience,  and 
the  potential  for  ^ficient  and  effective 
administration  of  the  proposed  progr  am. 
Ratings  will  be  based  on  consideration 
of  the  administrative  expertise  of 
present  and  proposed  managerial  and 
decision-making  staff,  and  the  extent  to 
which  the  management  plan 
demonstrates  the  ability  to  capably 
operate  a  multiactivity  delivny  system. 

Content  and  Format  of  Funding 
Application 

Exclusive  of  charts  or  graphs  and 
letters  of  support  and  commitment,  the 
funding  application  should  not  exceed 
75  pages  of  double-spaced  umeduced 
type.  Detailed  budget  and  planning 
estimates  are  not  to  be  a  part  of  the 
funding  application.  These  will  be 
negotiated  later  with  applications 
selected  for  grant  awards. 

The  application  format  must  be 
followed  and  contain  the  sections  listed 
below.  The  sections  correspond  to  the 
rating  criteria  listed  in  the  preceding 
subpart  of  this  notice,  so  that 
information  pertinent  to  rating  criterion 
item  (i)  is  contained  in  Section  1, 
information  pertinent  to  rating  criterion 
item  (ii]  is  contained  in  Section  II,  etc. 

Section  I — Program  Approach 

This  section  should  describe  the 
applicant’s  approach  to  fulfilling  the 
intent  of  )TPA  Section  402.  Elements  to 
be  included  are: 

(a)  A  description  of  the  needs  and 
problems  of  migrant  and  seasonal 
farmworkers  in  the  target  area, 
including  the  socioeconomic 
characteristics  of  the  farmworker 
population  to  be  served: 

(b)  A  detaded  description  of  each 
major  activity  and  component  of  the 


program  pnrposed  to  meet  the  identified 
need,  including  a  discussion  of  outreach 
and  recruitnient,  eligibility  verification, 
and  participant  assessment;  and 

(c)  The  rationale  for  the  program  mix 
of  training,  employability  development, 
and  supportive  services  activities. 

Section  II — Linkages-Coordination  and 
Delivery  System 

This  section  should  describe  the 
applicant's  current  and  proposed 
programmatic  ties  to  appropriate  State 
and  local  agencies,  private  nonprofit 
organizations,  and  other  groups, 
particularly  JTPA/Service  Delivery  Area 
entities,  providing  resources  and 
services  to  farmworkers  such  as  literacy 
training  and  child  care  services.  This 
section  should  also  describe  the  method 
of  delivering  the  program  proposed  in 
Section  1.  Elements  to  be  included  are: 

(a)  A  description  of  linkages  to 
agencies,  organizations  and  institutions 
within  the  target  area  that  will  result  in 
the  coordinated  delivery  of  services  to 
the  disadvantaged  farmworker 
population.  Letters  of  commitment 
documenting  appropriate  programmatic 
ties  should  be  attached  to  the 
application; 

(b)  A  description  of  the  proposed 
delivery  system,  including  a  list  of  field/ 
regional  office  locations  and  any  other 
delivery  agents,  and  the  services  to  be 
provided  by  each; 

(c)  A  labor  market  assessment  with 
projections  for  employment  growth  and 
specific  job  importunities  available  in 
the  target  area;  and 

(d)  An  analysis  of  the  extent  to  which 
the  proposed  employment  and  training 
program,  including  linkages  and  delivery 
system,  is  consistent  with  the  labor 
market  assessment. 

Section  III — Program  Experience 

This  section  should  describe  the 
applicant's  experience  in  capably 
administering  employment  and  training 
programs  for  migrant  and  seasonal 
farmworkers.  Elements  to  be  included 
are: 

(a)  The  type  of  programs  operated, 
including  the  contract,  grant  or 
agreement  number,  the  name  of  the 
funding  agency,  the  amount  of  funding 
and  the  period  of  performance; 

(b)  The  nature  of  the  training, 
employability  development,  and 
supportive  services  adivkies  which 
were  provided;  and 

(c)  The  actual  vs.  planned  numbers  of 
participants  and  placements  into 
unsubsidized  employment  for  each 
program  activity;  and 

(d)  Performance  standards  results. 
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Section  IV — ^Administration  and  Staff 

This  section  should  describe  the 
applicant’s  organizational  and  staffing 
plans.  Elements  to  be  included  are: 

(a)  The  number  of  people  presently 
involved  in  the  administration  of  the 
organization  and  the  number  of  people 
who  will  be  involved  in  the 
administration  of  the  proposed  program, 
including  job  titles.  Position  descriptions 
of  managerial  and  decision-making 
positions  should  be  attached; 

(b)  A  description  of  the  management 
and  administration  plan  including: 

(1)  Organizational  structure; 

(2)  Personnel  management  procedures; 

(3)  Fiscal  accounting  system,  including 
a  plan  for  maintaining  cash  on  hand  at  a 
reasonable  level,  not  to  exceed  an 
average  daily  need;  the  allowance 
payment  system,  if  applicable;  and  fiscal 
reporting  procedures; 

(4)  Participant  tracking  and  reporting 
system; 

(5)  Internal  monitoring  system; 

(6)  Program  evaluation  system; 

(7)  Property  management  system; 

(8)  Participant  grievance  procedures; 
and 

(9)  Equal  Employment  Opportunity 
policy. 

Submission  of  Funding  Application 

Three  copies  of  the  funding 
applications  shall  be  submitted  either  by 
mail  or  hand-delivery.  As  noted  earlier 
in  this  announcement,  mailings  must  be 
posted  by  registered  or  certified  mail, 
return  receipt  requested,  no  later  than 
October  17, 1988.  All  hand-delivered 
applications  will  be  accepted  daily 
between  the  hours  of  8:15  a.m.  and  4:45 
p.m..  Eastern  Time.  A  receipt  will  be 
provided  bearing  the  time  and  date  of 
delivery.  No  hand-deliveries  will  be 
accepted  after  4:45  p.m..  Eastern  Time, 
on  October  17, 1988.  No  exceptions  to 
these  mailing  and  hand-delivery 
conditions  will  be  granted.  Applications 
not  meeting  these  conditions  will  not  be 
accepted. 

Funding  applications  must  be  mailed 
or  hand-delivered  to:  Robert  D.  Parker, 
Grant  Officer,  ETA,  Room  C4305,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Notification  of  Selection 

The  following  conditions  are 
applicable,  pursuant  to  20  CFR  633.205: 

(a)  Respondents  to  this  SGA  which 
are  selected  as  potential  grantees  will 
be  notified  by  the  DOL.  The  notification 
will  invite  each  potential  grantee  to 
negotiate  the  final  terms  and  conditions 
of  the  grant,  will  establish  a  reasonable 
time  and  place  for  the  negotiation,  and 
will  indicate  the  State  or  area  to  be 


covered  by  the  grant.  Grants  will  be 
awarded  for  the  performance  period  July 
1, 1989  to  June  30, 1990.  Applicants 
selected  will  not  have  to  recompete  for 
funding  for  FY 1990  (July  1, 1990  to  June 
30, 1991)  if  applicable  regulatory 
requirements  are  met,  an  acceptable 
training  plan  is  submitted,  and  funds  are 
available. 

(b)  In  the  event  that  no  grant 
applications  are  received  for  a  specific 
State  or  area  or  those  received  are 
deemed  to  be  unacceptable,  or  where  a 
grant  agreement  is  not  successfully 
negotiated,  the  DOL  may  give  the 
Governor  first  right  to  submit  an 
acceptable  application  pursuant  to  the 
Precondition  for  Grant  Application  and 
Responsibility  Review  tests  at  20  CFR 
633.201  and  633.204,  respectively.  Should 
the  Governor  not  accept  the  offer  within 
15  days  after  being  notified,  the 
Department  may  then:  (1)  Designate 
another  organization  or  organizations, 

(2)  reopen  the  area  for  competitive 
bidding,  or  (3)  use  the  funds  for  national 
account  activities. 

(c)  An  applicant  whose  grant 
application  is  not  selected  by  the  DOL 
to  receive  JTPA  Section  402  funds  will 
be  notified  in  writing. 

(d)  Applicants  who  submit  grant 
applications  which  have  been  rejected 
may  not  resubmit  a  new  grant 
application  for  the  State(s)  or  area(s]  in 
which  they  are  interested  in  providing 
services  until  the  jurisdiction  is 
announced  by  the  DOL  as  reopened  for 
competition. 

(e)  Any  applicant  whose  grant 
application  is  denied  in  whole  or  in  part 
by  the  DOL  will  be  advised  of  its  appeal 
rights. 

Signed  at  Washington,  DC,  this  23rd  day  of 
August,  1988. 

Paul  A.  Mayrand, 

Director,  Office  of  Special  Targeted 
Programs. 

Charles  C.  Kane, 

Chief,  Division  of  Seasonal  Farmworker 
Program. 

Robert  D.  Parker, 

Grant  Officer,  Division  of  Acquisition  and 
Assistance. 

Roberts  T.  Jones, 

Acting  Assistant  Secretary  of  Labor. 

Appendix — U.S.  Department  of  Labor 
Employment  and  Training 
Administration  PY  1988  MSFW 


Allotment  to  States 

Allotment 

$666,160 

0 

1,229.762 

Arkansas . 

1,275,909 

Allotment 

10,065,737 

821,256 

203,922 

122,633 

0 

4,446,057 

1,712,016 

270,706 

934,079 

1,198,137 

851,759 

1,445,131 

741,465 

1,498,307 

873,730 

360,686 

Maryland . . . 

314,554 

316,152 

942,849 

1,407,443 

1,604,547 

1,207.423 

738,683 

842,243 

154,220 

120,103 

302.676 

553,108 

1,645,506 

3,205,351 

519,071 

995,475 

635,257 

1,021,691 

1,318,740 

0 

1,179,787 

768,385 

1,052,966 

5,217,228 

1  Itah  . 

256.408 

235,979 

1,068,299 

1,710,814 

241.190 

1.351.369 

221,058 

Puerto  Rico . . — . 

3,206,973 

.  63,273.000 

2,299.000 

.1  65,572,000 

! 

[FR  Doc.  88-20075  Filed  9-1-88:  8:45  am] 
BILUNG  COOC  4510-SO-M 


Employment  Standards  Administration 

Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
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of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a]  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
speciHed  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  elective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifrcations  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled, 
“General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,”  shall  bci  the  minimum  paid  by 
contractors  and  subscontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 


in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3504, 

Washington,  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  being 
added  to  the  Government  Printing  Office 
document  entitled  “General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts”  are  listed  by 
Volume,  State,  and  page  number(s). 

Volume  II 
Louisiana: 

LA88-7— pp.  408a^8b 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  “General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts”  being  modified 
are  listed  by  Volume,  State,  and  page 
numberfs).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 
Connecticut: 

CT88-1  (Jan.  8, 1988)— pp.  63,66 
District  of  Columbia: 

DC88-1  (Jan.  8, 1988)— pp.  81-82 
New  York: 

NY88-2  (Jan.  8, 1988)— pp.  688,691-692 
NY88-3  (Jan.  8, 1988)— p.  702 
NY86-6  (Jan.  8, 1988)— p.  729 
NY88-7  (Jan.  8, 1988)— p.  740 
NY88-11  (Jan.  8, 1988)--p.  782 
NY88-12  (Jan.  8, 1988)— p.  794 
NY86-17  (Jan.  8, 1988)— iJ.  820-822 
Pennsylvania: 

PA88-5  (Jan.  8, 1988)— p.  880 
Virginia: 

VA88-15  (Jan.  2, 1988)— p.  1154 
VA88-17  (Jan.  2, 1988)— p.  1160b 

Volume  II 
Illinois: 

IL88-12  (Jan.  8, 1988)— p.  165 
IL88-14  (Jan.  8, 1988)— p.  186 
Kansas: 

KS8&-7  (Jan.  8, 1988)— p.  352 
Louisiana: 

LA88-3  (Jan.  8, 1988)— p.  374 
Missouri: 

M08&-1  (Jan.  8, 1988)— p.  586 
Texas: 


TX88-9  (Jan.  8, 1988)— p.  958 
Wisconsin: 

WI8&-4  (Jan.  8, 1988)— p.  1096 
Volume  III 
Washington: 

WA88-1  (Jan.  8, 1988)— pp.  361,369 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
foimd  in  the  Government  Printing  Office 
(GPO)  document  entitled  “General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts”.  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202)  783- 
3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s]  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1]  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  This  26th  day  of 
August  1988. 

Alan  L.  Moss, 

Director,  Division  Of  Wage  Determinations. 

[FR  Doc.  88-19851  Filed  9-1-88;  8:45  am] 
BILLING  CODE  4610-27-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 
Administration,  Office  of  Records 
Administration. 

ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  a  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
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the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  USC  3303(a). 

DATE:  Requests  for  copies  must  be 
received  in  writing  on  or  before  October 
17, 1988.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send  a 
copy  of  the  schedule.  The  requester  will 
be  given  30  days  to  submit  comments. 
ADDRESS:  Address  requests  for  single 
copies  of  schedules  identiHed  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
Washington,  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  parentheses 
immediately  after  the  name  of  the 
requesting  agency. 

SUPPLEMENTARY  INFORMATION:  Each 
year  U.S.  Goverrunent  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  and 
interests  of  the  Government  and  of 
private  persons  directly  affected  by  the 
Government’s  activities,  and  historical 
or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 


records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  dispostion  process  will  be  furnished 
to  each  requester. 

Schedules  Pending 

1.  Department  of  the  Army  {Nl-77-88- 
2).  Raw  data  of  the  Corps  of  Engineers 
New  England  Division  pertaining  to  the 
Passamaquoddy  tidal  power  project. 

2.  Department  of  the  Army  (Nl-AU- 
88-12).  Civil  Works  project  and 
operations  files  of  the  Office  of  the  Chief 
of  Engineers.  (Significant  corresponding 
field  office  records  are  designed  for 
permanent  retention.) 

3.  Defense  Intelligence  Agency  (Nl- 
373-88-3).  Routine  and  facilitative 
communications  records  of  the  Defense 
Intelligence  Agency. 

4.  General  Accounting  Office,  General 
Services  and  Controller  (Nl-411-88-1). 
Records  relating  to  the  merit  selection 
process. 

5.  Department  of  Justice,  U.S.  Parole 
Commission  (Nl-438-88-1).  Case  files 
on  inmate  and  parolee  participants  in 
the  federal  witness  security  program. 

Dated;  August  29, 1988. 

Claudine  J.  Weiher, 

Acting  Archivist  of  the  United  States. 

(FR  Doc.  88-20045  Filed  9-1-88:  8:45  am] 
BILUNG  CODE  7S1S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  On  Reactor 
Safeguards;  Revised  Meeting  Agenda 

In  accordance  with  the  purposes  of 
section  29  and  182b.  of  the  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
September  10, 1988,  in  Room  P-118,  7920 
Norfolk  Avenue,  Bethesda,  Md.  Notice 
of  this  meeting  was  published  in  the 
Federal  Register  on  August  26, 1988.  The 
agenda  for  September  10  is  revised  as 
follows  to  include  a  discussion  of 
classified  information. 

Satinday,  September  10, 1988 

8:30  A.M.-12:00  Noon  and  1:00  P.M- 
2:00  P.M. — Preparation  of  ACRS  reports 
on  matters  considered  during  this 
meeting  and  proposed  resolution  of  A- 
45,  Decay  Heat  removal  and  the  High 
Temperature  Gas  Cooled  Reactor 
considered  during  the  340th  meeting  of 
the  Committee. 

2:00  PM.-3:30  P.M.:  ACRS 
Subcommittee  and  Member  Activities 
(Open/Closed} — Report  and  discussion 
of  recent  meetings  on  Thermal- 
Hydraulic  Phenomena  and  Feedback  of 


Operational  Safety  Experience  from 
Nuclear  Plants. 

Portions  of  this  session  will  be  closed 
as  required  to  protect  information 
provided  in  confidence  by  a  foreign 
source  and  to  discuss  classified 
information. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  2, 1987  (51  FR  37241).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  otained  by  a  prepard  telephone 
call  to  the  ACRS  Executive  Director.  Mr. 
Raymond  F.  Fraley,  prior  to  the  meeting. 
In  view  of  the  possibility  that  the 
schedule  for  ACRS  meetings  may  be 
adjusted  by  the  Chairman  as  necessary 
to  facilitate  the  conduct  of  the  meeting, 
persons  planning  to  attend  should  check 
with  the  ACRS  Executive  Director  if 
such  rescheduling  would  result  in  major 
inconvenience. 

I  have  determined  in  accordance  with 
subsection  10(d)  Pub.  L.  92-463  that  it  is 
necessary  to  close  portions  of  the 
September  10, 1988  meeting,  as  noted 
above,  to  protect  information  provided 
in  confidence  by  a  foreign  source  [5 
U.S.C.  552(c)(4)],  and  to  discuss 
classified  information  [5  U.S.C. 
552b(c)(l)]. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman’s  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Farley  (telephone  301/492-4516), 
between  8:15  A.M.  and  5:00  P.M. 

Date;  August  30, 1988. 

Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  88-20025  Filed  9-1-88;  8:45  am] 
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Regulatory  Guide;  Issuance, 

Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  new  guide  in  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission’s  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

Regulatory  Guide  4.19,  “Guidance  for 
Selecting  Sites  for  Near-Surface 
Disposal  of  Low-Level  Radioactive 
Waste,"  provides  guidance  on  site 
selection  to  be  conducted  in  steps  with 
the  goal  of  finding  a  site  that  has  a 
reasonable  likelihood  of  being  licensed. 

Comments  and  suggestions  in 
connection  with  (1)  items  for  inclusion 
in  guides  currently  being  developed  or 
(2)  improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Procedures  Branch,  Division 
of  Rules  and  Records,  Oftice  of 
Administration  and  Resources 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission’s  Public 
Document  Room,  1717  H  Street  NW., 
Washington,  DC.  Copies  of  issued 
guides  may  be  purchased  from  the 
Government  Printing  Office  at  the 
current  GPO  price.  Information  on 
current  GPO  prices  may  be  obtained  by 
contacting  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Post  Office  Box  37082, 
Washington,  DC  20013-7082,  telephone 
(202)  275-2060  or  (202)  275-2171.  Issued 
guides  may  also  be  purchased  from  the 
National  Technical  Information  Service 
on  a  standing  order  basis.  Details  on 
this  service  may  be  obtained  by  writing 
NTIS,  5285  Port  Royal  Road,  Springfield, 
VA  22161. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville,  Maryland  this  24th  day 
of  August  1988. 

For  the  Nuclear  Regulatory  Commission. 
Themis  P.  Speis, 

Deputy  Director  for  Generic  Issue  Resolution, 
Office  of  Nuclear  Regulatory  Research. 

[FR  Doc.  88-20026  Filed  8-31-88;  8:45  am] 
BtLUNQ  COOe  7S90-01-M 


[Docket  Nos.  50-313  and  50-368] 

Arkansas  Power  &  Light  Co.; 

Exemption 

I 

Arkansas  Power  &  Light  Company 
(AP&L  or  the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  DPR-51 
and  NPF-6  which  authorize  the 
operation  of  Arkansas  Nuclear  One, 

Units  1  and  2  (the  facilities)  at  steady 
state  power  levels  not  in  excess  of  2568 
and  2815  megawatts  thermal 
respectively.  The  licenses  provide, 
among  other  things,  that  the  facilities 
are  subject  to  all  rules,  regulations,  and 
Orders  of  the  Nuclear  Regulatory 
Commission  (the  Commission]  now  or 
hereafter  in  effect.  The  facilities  are 
pressurized  water  reactors  (PWRs) 
located  at  the  licensee’s  site  in  Pope 
County,  Arkansas. 

II 

10  CFR  50.71,  “Maintenance  of 
records,  making  of  reports,”  sets  forth 
the  requirements  for  recordkeeping  and 
reporting  in  connection  with  licensed 
activities.  Paragraph  (e)  of  this  section 
sets  forth  specific  requirements  for  the 
filing  of  annual  evisions  to  the  Final 
Safety  Analysis  (FSARs). 

III 

By  letter  dated  May  13, 1988  as 
supplemented  July  19, 1988,  AP&L 
requested  an  exemption  from  the 
scheduler  requirement  of  10  CFR 
50.,71(e)(4),  The  speciHc  exemption 
requested  was  a  one-time  90-day 
exension  of  the  filing  date  for  the  year 
1988  annual  FSAR  revisions  for  the 
facilities.  The  date  of  the  last  previous 
FSAR  revisions  for  the  facilities  was 
July  22, 1987.  Therefore,  the  licensee 
requests  that  the  annual  filing  date  be 
moved,  this  one  time,  from  July  22  to 
October  20, 1988.  It  should  be  noted  that 
the  staff  is  requiring  that  this  delayed 
revision  reflect  all  changes  to  the 
facilities  through  April  20, 1988,  and  that 
all  future  revision  filing  dates  shall  be 
July  22. 

The  staffs  principal  concern  was  that 
a  delay  in  revising  the  FSAR  could 
lessen  the  FSAR’s  effectiveness  in 
support  of  safey-related  activities  by 
AP&L.  However,  the  need  for  the  filing 
date  extension  was  to  allow  completion 
of  the  licensee-initiated  Safety  Analysis 
Report  (SAR)  Upgrade  Project,  which 
was  delayed  by  the  sixth  refueling 
outage  on  Unit  2.  The  grant  of  this 
exmption  would  allow  the  benefits 
derived  from  the  SAR  Upgrade  Project 
to  be  incorporated  into  the  1988  annual 
FSAR  revision.  This  SAR  Upgrade 
project  goes  beyond  the  requiremnts  of 
10  CFR  50.71(e)  in  regard  to  what  must 
be  included  in  the  annual  FSAR 


revisions.  Begun  in  April  of  1987,  it  has 
included  a  chapter-by-chapter  detailed 
technical  review  of  the  entire  FSARs  for 
both  facilities.  The  SAR  Upgrade  Project 
should  result  in  a  better  defined  and 
more  comprehensive  licensing  basis, 
which  will  greatly  enhance  the 
effectiveness  of  the  FSARs  in  support  of 
safety-related  activities.  Therefore,  the 
staff  concludes  that  the  granting  of  the 
90-day  filing  date  extension  will  not 
result  in  an  adverse  impact  on  public 
health  and  safety,  and  should  improve 
the  quality  of  safety  related  activities  of 
AP&L  because  of  the  significant 
improvements  to  be  made  in  the  quality 
of  the  FSARs. 

The  special  circumstances  of  10  CFR 
50.12  apply  in  that  the  exemption  would 
result  in  benefit  to  the  public  health  and 
safety  that  compensates  for  any 
decrease  in  safety  that  may  result  from 
the  granting  of  the  exemption.  In  this 
case,  no  decrease  in  safety  is  expected 
and  a  benefit  to  the  health  and  safety  of 
the  public  through  improved  quality  in 
the  conduct  of  safety-related  activities 
by  AP&L,  should  be  realized., 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.,12,  this  exemption  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense  and 
security.  The  Commission  has  further 
determined  that  special  circumstances, 
as  set  forth  in  10  CFR  50.12(a)(2)(iv),  are 
present  justifying  the  exemption,  namely 
that  the  exemption  would  result  in 
benefit  to  the  public  health  and  safety 
that  compensates  for  any  decrease  in 
safety  that  may  result  from  the  grant  of 
the  exemption. 

Accordingly,  the  Commission  hereby 
grants  the  exemption  from  the  scheduler 
requirement  of  10  CFR  50.71(e)(4)  as 
described  in  Section  III  above. 

Pursuant  to  10  CFR  51.32  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (53  FR  29398). 

The  Safety  Evaluation  concurrently 
issued  and  related  to  this  action  and  the 
licensee’s  May  13  and  July  19, 1988 
submittals  are  available  for  public 
inspection  at  the  Commission’s  Public 
Document  Room,  1717  H  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
Tomlinson  Library,  Arkansas  Technical 
University,  Russellville,  Arkansas  72801 

This  exemption  is  effective  upon 
issuance. 

For  The  Nuclear  Regulatory  Commission. 


Federal  Register  /  Vol.  53,  No.  171  /  Friday,  September  2,  1988  -/  Notices 


34185 


Dated  at  Rockville,  Maryland  this  26th  day 
of  August  1988. 

Dennis  M.  Crutchneld, 

Director  Division  of  Reactor  Projects-III,  IV, 
V  and  Special  Projects,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  88-20027  Filed  a-31-88: 8:45aml 
BILLING  CODE  7590-01-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boston  Stock  Exchange, 
Incorporated 

August  29, 1988. 

The  above  named  national  securities 
exchange  has  Hied  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
securities: 

Amcast  Industrial  Corp. 

Common  Stock,  No  Par  Value  (File 
No.  7-3759) 

Bund  International  Gold,  Inc. 

Ordinary  Shares,  $.01  Par  Value  (File 
No.  7-3760) 

Blackstone  Income  Trust,  Inc. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-3761) 

Colonial  Intermediate  High  Income  Fund 

Shares  of  Beneficial  Interest,  No  Par 
Value  (File  No.  7-3762) 
Comprehensive  Care  Corp. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-3763) 

City  Trust  Bancorp 

Common  Stock,  $2.50  Par  Value  (File 
No.  7-3764) 

Diagnostic  Products  Corp. 

Common  Stock,  No  Par  Value  (File 
No.  7-3765) 

Emerald  Mortgage  Investment  Corp. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-3766) 

Kemper  Intermediate  Government  Trust 

Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-3767) 

MFS  Multimarket  Total  Return  Trust 

Shares  of  Beneficial  Interest,  No  Par 
Value  (File  No.  7-3768) 

Nuveen  Premium  Income  Municipal 
Fund,  Inc. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-3769) 

Warner  Comptuer  Systems,  Inc. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-3770) 

Allstate  Municipal  Income  Trust  II 


Shares  of  Beneficial  Interest,  $.01  Par 

Value  (File  No.  7-3771) 

Dreyfus  Strategic  Government  Income, 
Inc. 

Common  Stock,  $.001  Par  Value  (File 
No.  7-3772) 

Empresa  Nactional  de  Electricidad  S.A. 

American  Depository  Shares,  No  Par 
Value  (File  No.  7-3773) 

National  Australia  Bank,  Ltd. 

American  Depository  Shares,  No  Par 
Value  (File  No.  7-3775) 

Putnam  Intermediate  Government 
Income  Trust 

Shares  of  BeneHcial  Interest,  No  Par 
Value  (File  No.  7-3776) 

Chaparral  Steel  Co. 

Common  Stock,  $.10  Par  Value  (File 
No.  7-3777) 

York  International  Corp. 

Common  Stock,  $.001  Par  Value  (File 
No.  7-3778) 

Spain  Fund,  Inc.  (The) 

Common  Stock,  $1  Par  Value  (File  No. 
7-3779) 

Score  U.S.  Corp. 

Common  Stock,  $.30  Par  Value  (File 
No.  7-3780) 

Copperwald  Corp. 

^.48  Convertible  Exchangeable 
Preferred,  No  Par  Value  (File  No.  7- 
3781) 

Hatteras  Income  Securities,  Inc. 

Capital  Stock,  No  Par  Value  (File  No. 
7-3782) 

JWP,  Inc. 

Common  Stock,  $.10  Par  Value  (File 
No.  7-3783) 

Michigan  Energy  Resources 

Common  Stock.  $2.50  Par  Value  (File 
No.  7-3784) 

Oppenheimer  Capital.  L.P. 

Units  of  Limited  Partnership  Interest, 
No  Par  Value  (File  No.  7-3785) 
Oxford  Industries,  Inc. 

Common  Stock,  $1  Par  Value  (File  No. 
7-3786) 

Smucker  (J.M.)  &  Co. 

Common  Stock,  No  Par  Value  (File 
No.  7-3787) 

Tootsie  Roll  Industries,  Inc. 

Common  Stock,  $.69  4/9  Par  Value 
(File  No.  7-3788) 

Toro  Co. 

Common  Stock,  $1  Par  Value  (File  No. 
7-3789) 

XTRA  Corp. 

$1.9375  Convertible  Preferred  B,  No 
Par  Value  (File  No.  7-3790) 

Amwest  Insurance  Group.  Inc. 

Common  Stock,  No  Par  Value  (File 
No.  7-3791) 

Banner  Industries,  Inc. 

Class  A  Common  Stock,  $.10  Par 
Value  (File  No.  7-3793) 

Chemical  Banking 

Class  B  Common  Stock,  No  Par  Value 
(File  No.  7-3794) 

Computer  Task  Group,  Inc. 


Common  Stock,  $.01  Par  Value  (File 
No.  7-3795) 

First  Wyoming  Bancorp 
Common  Stock,  No  Par  Value  (File 
No.  7-3796) 

Freeport-McMoran  Copper,  Inc. 

Class  A  Common  Stock,  $.10  Par 
Value  (File  No.  7-3797) 

New  Jersey  Resources  Corp. 

Common  Stock.  $2.50  Par  Value  (File 
No.  7-3798) 

Pauley  Petroleum,  Inc. 

Common  Stock,  $1  Par  Value  (File  No. 
7-3799) 

RB  Industries,  Inc. 

Common  Stock,  $1  Par  Value  (File  No. 
7-3800) 

Sahara  Casino  Partners,  L.P. 

Depository  Units,  No  Par  Value  (File 
No.  7-3801) 

Sotheby's  Holdings,  Inc. 

Class  A  Limited  Voting  Stock,  No  Par 
Value  (File  No.  7-3802) 

Union  Fed  Financial  Corp. 

Common  Stock,  No  Par  Value  (File 
No.  7-3803) 

BIC  Corp. 

Common  Stock,  $1  Par  Value  (File  No. 
7-3804) 

Burlington  Resources,  Inc. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-3805) 

Century  Telephone  Enterprises,  Inc. 
Common  Stock,  $1  Par  Value  (File  No. 
7-3806) 

Excel  Industries.  Inc. 

Common  Stock,  No  Par  Value  (File 
No.  7-3807) 

First  Union  Corp. 

Common  Stock,  $3.33  Vs  Par  Value 
(File  No.  7-3808) 

Gottschalks,  Inc. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-3809) 

Nova  Corp.  of  Alberta 
Common  Stock,  No  Par  Value  (File 
No.  7-3810) 

Oxford  First  Corp. 

Common  Stock,  $1  Par  Value  (File  No. 
7-3811) 

Riedel  Environmental  Technologies,  Inc. 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3812) 

Wyse  Technology 
Common  Stock,  No  Par  Value  (File 
No.  7-3813) 

Alliance  Capital  Management  L.P. 

Units,  No  Par  Value  (File  No.  7-3820) 

American  Government  Income  Fund, 
Inc. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-3821) 

American  Reality  Trust.  Inc. 

Shares  of  Beneficial  Interest,  $1  Par 
Value  (File  No.  7-3822) 

First  Boston  Strategic  Fund 
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Common  Stock,  $.001  Par  Value  (File 
No.  7-3823) 

Finevest  Foods,  Inc. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-3824) 

High  Yield  Plus  Fund 
Common  Stock,  $.01  Par  Value  (File 
No.  7-3825) 

Kemper  High  Income  Trust 
Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-3826) 

New  American  Shoe,  Inc. 

Common  Stock,  No  Par  Value  (File 
No.  7-3827) 

National  Heritage,  Inc. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-3828) 

Putnam  Master  Intermediate  Income 
Trust 

Shares  of  Beneficial  Interest  (File  No. 
7-3829) 

Standard  Commercial  Corp. 

Common  Stock,  $.20  Par  Value  (File 
No.  7-3830) 

Universal  Medical  Buildings,  LP 
Limited  Partnership  Units,  No  Par 
Value  (File  No.  7-3831) 

Wedgstone  Financial 
Shares  of  Beneficial  Interest,  $1  Par 
Value  (File  No.  7-3832) 

Zenith  Income  Fund,  Inc. 

Common  Stock,  $.01  Par  Value  (File 
No.  7-3833) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  September  20, 1988, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  Hie  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
.j  'otection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority, 
fonathan  G.  Katz, 

Secretary, 

[FR  Doc.  88-19996  Filed  »-l-88;  8:45  am] 
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[ReleasB  No.  34-26039;  File  No.  SR-NASD- 
88-9] 

Self-Regulatory  Organizations; 

National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Ruie  Change  Concerning  an 
Amendment  to  the  NASD’s  “Free- 
Riding  and  Withhoiding”  Interpretation 

On  March  16, 1988,  the  National 
Association  of  Secrurities  Dealers,  Inc. 
(“NASD”)  submitted  a  proposed  rule 
change  pursuant  to  section  19(b)(1)  of 
the  Securities  Exchange  Act  of  1934 
(“Act”)  ^  and  Rule  19b-4  thereunder, 
and  an  amendment  thereto  on  May  5, 
1988,  to  amend  the  NASD’s  “Free-Riding 
and  Withholding”  Interpretation 
(“Interpretation”)  of  Article  III,  Section  1 
of  the  NASD’s  Rules  of  Fair  Practice  by 
providing  members  with  an  alternative 
means  of  “hot  issue”  securities  to  the 
accounts  of  investment  partnerships  and 
corporations;  including  hedge  funds, 
investment  clubs  and  other  similar 
accounts. 

The  proposed  rule  change  would 
provide  a  member  or  associated  person 
a  “safe  harbor”  presumption  of 
compliance  with  the  requirements  of  the 
Interpretation’s  section  on  investment 
partnerships  if,  prior  to  executing  a 
transaction  with  an  investment 
partnership,  the  member  has  obtained  a 
copy  of  a  current  opinion  of  coimsel 
stating  that  counsel  reasonably  believes 
that  no  person  with  a  beneficial  interest 
in  the  account  is  a  restricted  person 
under  the  Interpretation  and  stating  that, 
in  providing  such  opinion,  counsel  has 
complied  with  the  specific  provisions 
outlined  in  the  proposal.  If  the 
information  discloses  that  a  restricted 
person  has  a  beneHcial  interest  in  the 
account,  the  transaction  can  be  effected 
only  in  compliance  with  the  restrictions 
of  the  Interpretation.  If  a  member  has 
actual  knowledge  that  a  restricted 
person  has  a  beneficial  interest  in  the 
account,  the  member  may  not  rely  upon 
an  opinion  of  coimsel.^ 

The  proposal  requires  the  member  to 
maintain  in  its  files  a  copy  of  the  current 
opinion  of  counsel  or  list  of  names  for  at 
least  three  years  following  the  members’ 
last  sale  of  a  new  issue  to  that  account, 
and  to  have  the  information  obtained 
from  the  account  manager  or  counsel  as 
of  a  date  not  more  than  18  months  prior 
to  a  transaction.  Also,  in  connection 
with  sales  to  accounts  of  foreign 
investment  partnerships  where 


‘  See  15  U.S.C.  78s(b)(l). 

*  The  NASD  notes  the  inability  to  use  the  opinion 
of  counsel  alternative  under  these  circumstances  is 
"implicit"  in  the  proposal.  See  Securities  Exchange 
Act  Release  No.  25727  (May  20. 1986),  53  FR  at 
19077. 


disclosure  of  the  names  of  the  beneHcial 
owners  is  prohibited  by  law,  the 
proposal  no  longer  permits  the  member 
to  rely  on  a  representation  from  the 
account  manager  tha  no  restricted 
person  has  a  beneficial  interest  in  the 
account.^  Instead  a  member  must  obtain 
an  opinion  of  counsel  stating  that  no 
person  with  a  beneficial  interest  in  the 
account  is  a  restricted  person. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  provided 
by  the  issuance  of  a  Commission  release 
(Securities  Exchange  Act  Release  No. 
25727,  May  20, 1988]  and  by  publication 
in  the  Federal  Register  (53  FR  19076, 

May  26, 1988). 

The  Commission  received  one 
comment  letter,  from  the  Securities 
Industry  Association  (“SLA”),  on  the 
proposed  rule  change  ■*  and  the  NASD 
submitted  a  letter  in  response.®  'The  SIA 
raises  two  concerns.  First,  the  SIA 
asserts  that,  if  there  has  been  no  change 
in  the  membership  of  the  investment 
partnership  within  the  previous  18 
months,  the  account  manager  should  be 
permitted  to  make  such  a  representation 
in  lieu  of  obtaining  an  updated  opinion 
of  counsel.  The  SIA  further  asserts  that, 
if  the  composition  of  the  partnership  has 
changed,  then  the  updated  opinion  of 
counsel  only  should  be  required  to 
address  the  business  affiliations  of  the 
new  members  of  the  partnership. 
Second,  the  SIA  believes  that,  in 
connection  with  foreign  investment 
partnerships,  the  NASD  should  continue 
to  permit  members  to  obtain 
representations  from  the  account 
manager  as  an  alternative  means  of 
compliance. 

In  its  response,  the  NASD  states  that 
the  NASD  Board  of  Governors  and 
National  Business  Conduct  Committee 
adopted  the  “opinion  of  counsel 
approach"  ®  because  it  believed  that  a 


’  The  NASD  states  that  this  exception  was 
included  in  the  rule  to  accommodate  foreign 
investment  partnerships,  and  required  a  member  to 
determine  if  the  law  of  the  particular  country  in  fact 
prohibited  the  disclosure  of  the  names  of  the 
beneficial  owners  before  it  could  accept  a 
representation  from  the  account  manager. 

*  Letter  to  Jonathan  G.  Katz,  Secretary,  SEC,  from 
Dennis  Greenwald,  Chairman,  Federal  Regulation 
Committee,  SIA,  dated  June  22, 1988. 

*  Letter  to  Katherine  A.  England.  Branch  Chief, 
SEC,  from  John  F.  Mylod,  Assistant  General 
Counsel,  NASD,  dated  July  19, 1988. 

*  An  earlier  proposal  would  have  permitted 
members  to  rely  upon  a  blanket  representation  from 
the  account  manager.  See  NASD  Notice  to  Members 
86-40,  May  23. 1986. 
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representation  frm  the  account  manager 
is  not  adequate  to  assure  an  appropriate 
degree  of  reliability.  The  NASD  believes 
that  adopting  the  SIA’s  suggestion 
would  undermine  its  attempt  to  assure 
that  members  are  provided  with  an 
accurate  report  of  the  status  of  the 
account.  The  NASD  does  not  agree  that 
obtaining  a  new  opinion  of  counsel 
every  18  months  necessarily  will  result 
in  inappropriate  added  costs.  The  NASD 
believes  that  the  fees  charged  by  the 
attorney  who  provided  the  original 
opinion  of  counsel  normally  should  be 
less  for  updating  an  opinion  previously 
provided,  particularly  where  there  have 
been  no  intervening  changes  or  few 
intervening  changes  in  the  ownership  of 
the  account. 

With  respect  to  the  SIA’s  second 
suggestion,  the  NASD  believes  that  in 
order  to  achieve  an  appropriate  degree 
of  accuracy,  members  should  be 
permitted  to  rely  only  upon  a 
representation  in  the  form  of  an  opinion 
of  counsel.  In  this  regard,  although  the 
SIA  expressed  reservations  about  the 
reliability  of  opinions  of  foreign  counsel 
who  may  be  subject  to  varying 
standards  of  professional  responsibility, 
the  NASD  noted  that  its  proposal 
requires  the  opinion  of  counsel  to  be 
issued  by  an  attorney  admitted  to 
practice  in  the  United  States.  While  the 
NASD  recognizes  that  there  may  be 
somewhat  greater  difficulty  associated 
with  obtaining  an  opinion  of  counsel  for 
a  foreign  account  compared  with  a 
domestic  account,  the  NASD  believes 
that  the  purposes  of  the  proposal 
override  any  such  inconvenience. 

The  Commission  carefully  has 
considered  the  comment  letter  and 
believes  that  the  NASD  adequately  has 
addressed  the  concerns  expressed  by 
the  commentator.  The  NASD  has 
designed  an  alternative  means  of 
complying  with  the  Interpretation.  As 
such,  a  member  is  still  free  to  follow  its 
current  practices.  Accordingly,  the 
Commission  believes  it  is  appropriate 
for  the  NASD  to  develop  speciHc 
safeguards  to  ensure  that  its  “safe 
harbor”  is  not  subject  to  abuse. 

As  a  separate  matter,  the  NASD 
received  seven  comment  letters  in 
response  to  its  Notice  to  Members  87-73 
originally  proposing  the  safe-harbor.  Of 
these  comment  letters,  two  objected  to 
the  opinion  of  counsel  portion  of  the 
proposed  rule  change  because  in  their 
view  it  appeared  to  require  lawyers  to 
conduct  a  factual  “audit”  before 
rendering  an  opinion.''  The 

'  Letters  to  Lynn  Nelllus,  NASD,  from  Paul  B. 
Uhlenhop,  Law  Offices  of  Lawrence,  Kamin, 
Saunders  &  Uhlenhop,  and  James  H.  Cheek  III, 
Linda  A.  Wertheimer  and  Lawrence  C.  Tondel. 


commentators  argued  that  such  an 
inquiry  by  lawyers  goes  beyond  the 
standards  established  by  the  Code  of 
Professional  Responsibility  of  the  ABA. 

In  its  filing,  the  NASD  states  that  it  gave 
active  consideration  to  this  concern  and 
that  the  NASD  Board  of  Governors  and 
National  Business  Conduct  Committee 
concluded  that  the  degree  of  factual 
inquiry  contemplated  by  the  proposal  is 
consistent  with  the  applicable 
provisions  of  the  ABA's  Code  of 
Professional  Responsibility  which  does 
require  reasonable  inquiry  into  the  facts 
upon  which  legal  opinions  on  securities 
law  matters  are  based. 

The  Commission  carefully  has 
considered  these  comment  letters  along 
with  the  applicable  provisions  of  the 
ABA’s  Code  of  Professional 
Responsibility  ^  and  believes  reasonable 
inquiry  into  th  j  facts  contemplated  by 
the  proposed  opinion  of  counsel  is 
consistent  with  the  standards 
established  by  the  ABA’s  Code  of 
Professional  Responsibility. 

The  Conunission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD,  and  in 
particular  the  requirements  of  section 
15A  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(bK2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 

Jonathan  G.  Katz, 

Secretary. 

Dated:  August  29, 1988. 

[FR  Doc.  88-19997  Filed  9-1-88;  8:45  am] 
BILUNG  CODE  8010-01-M 

IRelease  No.  34-26040;  File  No.  SR-NSCC- 
88-06] 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  National 
Securities  Clearing  Corporation 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (“Act”), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  August  11, 1988,  National 
Securities  Clearing  Corporation 
(“NSCC”)  filed  with  the  Securities  and 

American  Bar  Association  (“ABA"),  dated 
November  18, 1987  and  December  23, 1987, 
respectively. 

*  See  Model  Code  of  Professional  Responsibility 
DR  7-102(A)(5)  and  DR  1-102(A}(4).  See  also  ABA 
Comm,  on  f^fessional  Ethics  and  Professional 
Responsibility.  Formal  Op.  335  (1974). 


Exchange  Commission  the  proposed  rule 
change  as  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 
by  NSCC.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  reduces  the 
charge  for  flip  trades.' 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 

NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NSCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

’The  purpose  of  the  proposed  rule 
change  is  to  change  the  fees  from  $.15 
per  side  to  $.05  per  side  for  NSCC’s  Flip 
Trades  as  of  July  1, 1988. 

The  proposed  rule  change  provides  for 
the  equitable  allocation  of  reasonable 
fees  among  its  participants  and  is. 
therefore,  consistent  with  the 
requirements  of  the  Act,  as  amended 
and  the  rules  and  regulations  thereunder 
applicable  to  a  self-regulatory 
organization. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  will  have  an  impact  or 
impose  a  burden  on  competition. 


>  For  purposes  of  this  rule  proposal,  a  “flip  trade” 
is  a  trade  where  an  NSCC  participant  does  its  trade 
comparison  through  NSCC  but  the  settlement  is 
transferred  to  the  account  of  another  NSCC 
participant,  which  guarantees  the  trade  on  behalf  of 
the  initial  participant  Such  trades  are  frequently 
used  by  participants  having  a  parent-subsidiary 
relationship.  Telephone  conversation  between 
Alison  Hoffman,  Attorney,  NSCC  and  Thomas  C. 
Etter,  Attorney,  Securities  and  Exchange 
Commission,  August  17, 1988. 
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C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  on  the  proposed  rule 
change  have  not  been  solicited  or 
received.  NSCC  will  notify  the  Securities 
and  Exchange  Commission  of  any 
written  comments  received  by  NSCC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective,  pursuant  to  section  19(b)(3)(A) 
of  the  Act.  At  any  time  within  sixty  days 
of  the  filing  of  such  a  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  the  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  provisions  of  5  U.S.C. 
552,  will  be  available  for  inspection  and 
copying  in  the  Commission’s  Public 
Reference  Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  the  file  number  in  the 
caption  above  (SR-NSCC-88-06)  and 
should  be  submitted  by  September  23, 
1988. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated;  August  29. 1988. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  88-19998  Filed  9-1-88;  8:45  am] 
BILUNQ  CODE  SOIO-OI-M 


[Rel.  No.  IC-16540:  (811-4974)] 

Criterion  Equity  Trust  (formeriy. 
Criterion  1000  Louisiana  Trust); 
Application 

August  29, 1988. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC”). 

ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

Applicant;  Criterion  Equity  Trust. 
Relevant  1940  Act  Section:  Section 
8(f)  and  Rule  8f-l  thereunder. 

Summary  of  Application:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 

Filing  Dates:  The  Application  was 
nied  on  July  5, 1988,  and  amended  on 
August  26, 1988. 

Hearing  or  Notification  of  Hearing:  If 
no  hearing  is  ordered,  the  application 
will  be  granted.  Any  interested  person 
may  request  a  hearing  on  this 
application,  or  ask  to  be  notified  if  a 
hearing  is  ordered.  Any  requests  must 
be  received  by  the  SEC  by  5:30  p.m.,  on 
September  22, 1988.  Request  a  hearing  in 
writing,  giving  the  nature  of  your 
interest,  the  reason  for  the  request,  and 
the  issues  you  contest.  Serve  the 
Applicant  with  the  request,  either 
personally  or  by  mail,  and  also  send  it  to 
the  Secretary  of  the  SEC,  along  with 
proof  of  service  by  affidavit  or,  for 
attorneys,  by  certificate.  Request 
notification  of  the  date  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
addresses:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549; 
Applicant,  1000  Louisiana,  Houston, 
Texas  77002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul }.  Heaney,  Financial  Analyst  (202) 
272-3420,  or  Brion  R.  Thompson,  Branch 
Chief  (202)  272-3016  (Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  either  the  SEC’s 
Public  Reference  Brancyh  in  person,  or 
the  SEC’s  commercial  copier  (800)  231- 
3282  (in  Maryland  (301)  258-4300). 

Applicant’s  Representations:  1.  On 
January  8, 1987,  Applicant  filed  Form  N- 
8A  to  register  under  the  1940  Act  as  an 
open-end,  diversified  management 
investment  company.  On  March  17, 

1987,  Applicant  also  filed  Form  N-lA 
pursuant  to  the  1940  Act  and  the 
Securities  Act  of  1933,  but  such 
registration  statement  did  not  become 
effective  and  Applicant  never  made  a 
public  offering  of  its  securities. 
Applicant  does  not  have  any  assets  or 


liabilities.  Applicant  has  no 
shareholders  and  is  not  now  engaged, 
nor  does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

2.  Applicant  has  terminated  its  legal 
status  as  a  business  trust  under  the  laws 
of  the  Commonwealth  of  Massachusetts. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  88-19999  Filed  9-1-88;  8:45  am) 
BILUNQ  CODE  6010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  #2317] 

Pennsylvania;  Declaration  of  Disaster 
Loan  Area 

The  City  of  Perkasie,  Pennsylvania, 
constitutes  a  disaster  area  as  a  result  of 
damages  from  a  fire  which  occurred  on 
June  26, 1988,  at  7th  and  Market  Streets. 
Applications  for  loans  for  physical 
damage  as  a  direct  result  of  this  fire  may 
be  filed  tmtil  the  close  of  business  on 
October  24, 1988,  and  for  economic 
injury  as  a  direct  result  of  this  fire  until 
the  close  of  business  on  May  24, 1989,  at 
the  address  listed  below:  Disaster  Area 
2  Office,  Small  Business  Administration, 
120  Ralph  McGill  Blvd.,  14th  FI.,  Atlanta, 
GA  30308,  or  other  locally  announced 


locations. 

The  interest  rates  are: 

Homeowners  with  credit  available 

elsewhere . 8.000% 

Homeowners  without  credit  available 

elsewhere . 4.000% 

Businesses  with  credit  available 

elsewhere . 8.000% 

Businesses  without  credit  available 

elsewhere . 4.000% 

Businesses  (EIDL)  without  credit 

available  elsewhere . 4.000% 

Other  (non-profit  organizations 

including  charitable  and  religious 
organizations . 9.000% 


The  number  assigned  to  this  disaster 
is  231705  for  physical  damage  and  for 
economic  injury  the  number  is  665000. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008] 

Date;  August  24, 1988. 

James  Abdnor, 

Administrator. 

[FR  Doc.  88-20014  Filed  9-1-88;  8:45  am] 
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[Application  No.  07/07-0093] 

First  of  Nebraska  Investment  Corp.; 
Application  for  License  to  Operate  as 
a  ^ali  Business  Investment  Company 

Notice  is  hereby  given  that  an 
application  has  been  hied  with  the 
Small  Business  Administration  pursuant 
to  §  107.102  of  the  Regulations  governing 
small  business  investment  co^:^)anies 
(13  CFR  107.102  (1988))  by  First  of 
Nebratska  Investment  Corporation,  First 
National  Center.  16th  and  Dodge  Streets, 
Omaha.  Nebraska  68102,  for  a  license  to 
operate  as  a  small  business  investment 
company  (SBIC)  under  the  Small 
Business  Investment  Act  of  1958  (the 
Act),  as  amended  (15  U.S.C.  661  et  seq.] 
and  the  Rules  and  Regulations 
promulgated  thereunder. 

The  proposed  officers,  directors  and 
principal  stockholder  of  the  Applicant 
are  as  follows: 


Name  and  position 

Percent¬ 
age  of 
shares 
owned 

John  R.  Lauritzen,  6621  Underwood 
Street,  Omaha,  Nebraska  68132, 
Chairman  of  the  Board . - 

0 

J.  William  Heniy,  6625  Burt  Omaha, 
Nebraska  68132,  Treasurer,  Director . 

0 

Dennis  A.  O'Neal,  2223  South  86th 
Avenue,  Omaha,  Nebraska  68124,  Di¬ 
rector  . . . 

0 

Bruce  R.  Lauritzen,  608  Fairacres  Road, 
Omaha.  Nebraska  68132,  President 

0 

Eric  S.  Turille,  11517  Queens  Drive, 
Omaha,  Nebraska  68164  Secretary, 

Director . . . . 

0 

Frank  Phillips  Gittiter,  658  North  63rd 
Street,  Omaha,  Nebraska  68132,  Vice 
President  Director . 

0 

Charles  H.  Fries,  Jr.,  2508  Brookskfe 
Avenue,  Omaha.  Nebraska  68124. 

0 

Steven  F.  Kros,  8819  Valley  View  Drive. 
Omaha,  Nebraska  68128,  Managing 
Officer . . . . 

0 

Thomas  L.  Davis,  1177  Califomia  Street 
San  Francisco,  Califomia  94109 . 

0 

First  National  of  Nebraska,  kK.,  One 
First  National  Center,  Omaha,  Nebras¬ 
ka  68102 . . . 

100 

First  National  Of  Nebraska  Inc.,  a 
bank  holding  company,  will  own  all 
issued  and  outstanding  voting  common 
stock  of  the  Applicant.  Mr.  John  R. 
Laureitzen  is  ^e  beneficial  owner  of 
46.1%  of  the  parent  corporation.  Mr. 
Thomas  L.  Davis  is  the  beneficial  owner 
of  12.6%  of  the  parent  corporation. 

The  Applicant,  will  begin  operations 
with  $1,000,000  of  paid-in  capital  and 
paid-in  surplus. 

The  Applicant  will  conduct  its 
operations  in  the  State  of  Nebraska  and 
will  consider  investments  in  businesses 
in  other  areas  of  the  United  States. 


Matters  involved  in  SBA’s 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  propos^  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  meuiagement 
including  profitability  and  financial 
soundness  in  accordance  with  the  Small 
Business  Investment  Act  and  the  SBA 
Rules  and  Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  Notice,  submit 
written  comments  on  the  proposed  SBIC 
to  the  Deputy  Associate  Administration 
for  Investment,  Small  Business 
Administration,  1441  "L”  Street  NW.. 
Washington,  DC  20416. 

A  copy  of  the  Notice  will  be  published 
in  a  newspaper  of  general  circulation  in 
the  Omaha  area. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Robert  G.  linebeny. 

Deputy  Associate  Administrator  for 
Investment 

Dated:  August  25, 1968. 

[FR  Doc.  88-20015  Filed  9-1-88;  &-45  am] 
BILLING  CODE  802S-01-M 

[Proposed  License  No.  04/04-0248] 

Mariner  Venture  Capital  Corp.; 
Application  for  License  to  Operate  as 
a  Small  Business  Investment  Company 

An  application  for  a  license  to  operate 
as  a  small  business  investment  company 
under  the  provisions  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (15  U.S.C.  661  et  seq.]  has  been 
filed  by  Mariner  Venture  Capital  Corp., 
(Applicant],  2300  West  Glades  Road, 
Suite  440,  West  Tower,  Boca  Raton, 
Florida  33431,  with  the  Small  Business 
Administration  (SBA)  pursuant  to  13 
CFR  107.102  (1987). 

The  proposed  officers,  directors  and 
shareholders  of  the  Applicant  are  as 
follows; 


Name  and  position 

Percent¬ 
age  of 
owner¬ 
ship 

Gary  O.  Marino,  President/Director . 

0 

Donald  D.  Redfeam,  Vice  President/ 

Treasurer . . . . . . . 

0 

Irwin  J.  Newman,  Vice  President/Secre- 

tary  Director . 

0 

*  Mariner  Corporation,  Manager/ Advisor... 

100 

*  Mariner  Comoration  is  a  business  development 
company.  Mr.  Gary  O.  Marino  is  Chairman,  Chief 
Executive  Officer  and  ovms  50.9  percent  of  Mariner 
Corporation  ComoKm  Stock.  Mr  Donald  0  Bedfearn 
is  Vice  President.  Treasurer  and  owns  2.5  pexent  of 
Mariner  Corproration  Common  Stock. 


The  Applicant  will  begin  operations 
with  a  capitalization  of  ^,000,000  and 
will  be  a  source  of  equity  capital  and 
long  term  loan  funds  for  qualified  small 
business  concerns. 

The  Applicant  will  conduct  its 
operaticms  in  the  State  of  Florida. 

Matters  involved  in  SBA’s 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owner  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management 
including  profitability  and  financial 
soundness  in  accordance  with  the  Small 
Business  Investment  Act  and  the  SBA 
Rules  and  Regulations. 

Notice  is  further  given  that  any  person 
may,  not  later  than  30  days  from  the 
date  of  publication  of  this  notice,  submit 
written  comments  on  the  proposed 
Applicant  to  the  Deputy  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  1441  “L”  Street 
NW.,  Washington,  DC  20416. 

A  copy  of  the  Notice  will  be  published 
in  a  newspaper  of  general  circulation  in 
the  Boca  Raton,  Florida  area. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Robert  G.  Lineberry, 

Deputy  Associate  Administrator  /or 
Investment. 

Dated:  August  25, 1988. 

[FR  Doc.  88-20016  Filed  9-1-88:  8:45  am) 
BILUNO  CODE  SnS-OI-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Radio  Technical  Commission  for 
Aeronautics  (RTCA)  Executive 
Committee;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  the  RTCA 
Executive  Committee  to  be  held  on 
September  16, 1988,  in  the  RTCA 
Conference  Room,  One  McPherson 
Square,  1425  K  Street  NW.,  Suite  500, 
Washington,  DC,  conunencing  at  9:30 
a.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Chairman’s  remarks  and 
introductions,  (2)  approval  of  minutes  of 
the  meeting  held  on  July  22, 1988,  (3) 
Executive  Director’s  Report.  (4)  Special 
Committee  Activities  Report  for  July- 
August  1988,  (5)  approval  of  RTCA 
operations  an^  special  budgets  for  1989 
and  operations  planning  budget  for  1990, 
(6)  Report  of  ad  hoc  committee  on  RTCA 
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Federal  Charter  Proposal,  (7) 
consideration  of  proposals  to  establish 
new  special  committees,  (8)  approval  of 
Special  Committee  156  Report  "Potential 
Interference  to  Aircraft  Electronic 
Equipment  from  Devices  Carried 
Aboard,”  Volumes  I  and  II,  (9)  consider 
RTCA  action  on  Fokker  B.V. 
recommendations  concerning 
compatibility  of  regulations  on  Marker 
Beacon  RF  System,  (10)  other  business, 
and  (11)  date  and  place  of  next  meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  One  McPherson  Square, 

1425  K  Street  NW.,  Suite  500, 
Washington,  DC  20005;  (202)  682-0266. 
Any  member  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC,  on  August  18, 
1988. 

Herbert  P.  Goldstein, 

Designated  Officer. 

[FR  Doc.  88-19959  Filed  9-1-88;  8:45  am] 

BI  LUNG  CODE  4910-13-M 


Air  Traffic  Procedures  Advisory 
Committee  Meeting 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  Air  Traffic  Procedures 
Advisory  Committee  Meeting. 

summary:  The  FAA  is  issuing  this 
notice  to  advise  the  public  that  a 
meeting  of  the  Federal  Aviation 
Administration  Air  Traffic  Procedures 
Advisory  Committee  (ATPAC)  will  be 
held  from  October  24  through  October 
27, 1988.  Attendance  is  open  to  the 
public,  but  will  be  limited  to  the  space 
available. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Paul  H.  Strybing,  Executive  Director, 
ATPAC,  Air  Traffic  Operations  Service, 
800  Independence  Avenue  SW., 
Washington,  DC  20591,  telephone  (202) 
267-3725. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463; 
5  U.S.C.  App.  1),  notice  is  hereby  given 
of  a  meeting  of  the  ATPAC  to  be  held 
from  October  24,  at  1  p.m.,  through 
October  27, 1988,  at  4  p.m.,  at  the 
Federal  Aviation  Administration 
headquarters,  Washington,  DC,  in  the 
Administrator's  Round  Room  (10th 
floor).  The  agenda  for  this  meeting  is  as 
follows:  a  continuation  of  the 


Committee’s  review  of  present  air  traffic 
control  procedures  and  practices  for 
standardization,  clarification,  and 
upgrading  of  terminology  and 
procedures.  It  will  also  include: 

1.  Approval  of  minutes. 

2.  Discussion  of  agenda  items. 

3.  Discussion  of  urgent  priority  items. 

4.  Report  from  Executive  Director. 

5.  Old  Business. 

6.  New  Business. 

7.  Discussion  and  agreement  of 
location  and  dates  for  subsequent 
meetings. 

Attendance  is  open  to  the  interested 
public  but  limited  to  the  space  available. 
With  the  approval  of  the  Chairperson, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
desiring  to  attend  and  persons  desiring 
to  present  oral  statements  should  notify 
the  person  listed  above  not  later  than 
October  21, 1988.  The  next  quarterly 
meeting  of  the  FAA  ATPAC  is  planned 
to  be  held  from  January  23  through 
January  27, 1989,  in  San  Diego,  CA.  Any 
member  of  the  public  may  present  a 
written  statement  to  the  Committee  at 
any  time. 

Issued  in  Washington,  DC,  on  August  22, 
1988. 

Paul  H.  Strybing, 

Executive  Director.  Air  Traffic  Procedures 
Advisory  Committee. 

[FR  Doc.  88-19960  Filed  9-1-88;  8:45  am] 
BHXING  CODE  MIO-IS-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Coliection 
Requirements  Submitted  to  0MB  for 
Review. 

Date:  August  29, 1988. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s]  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0052. 

Form  Number.  IRS  Forms  990-PF  and 
4720. 

Type  of  Review:  Revision. 


Title:  Return  of  Private  Foimdation  or 
section  4947(a)(1)  Trust  Treated  as  a 
Private  Foundation  (990-PF):  Return  of 
Certain  Excise  Taxes  on  Charities  and 
Other  Persons  Under  Chapters  41  and  42 
of  the  Internal  Revenue  Code  (4720). 

Description:  Internal  Revenue  Code 
(IRC)  section  6033  requires  all  private 
foundations,  including  section  4947(a)(1) 
trusts  treated  as  private  foundations,  to 
file  an  annual  information  return. 

Section  53.4940-l(a)  of  the  Income  Tax 
Regulations  requires  that  the  tax  on  net 
investment  income  be  reported  on  the 
return  filed  under  section  6033.  Section 
6011  requires  a  report  of  taxes  under 
Chapter  42  of  the  Code  for  prohibited 
acts  by  private  foundations  and  certain 
related  parties.  Section  4947(a)(1)  trusts 
may  file  Form  990-PF  in  lieu  of  Form 
1041  imder  the  provisions  of  sections 
6033  and  6012. 

Respondents:  Businesses  or  other  for- 
profit,  Non-profit  institutions. 

Estimated  Number  of  Respondents: 
43,067. 

Estimated  Burden  Hours  Per 
Response: 

Form  990-PF 

20  hours  and  14  minutes 
Form  4720 

5  hours  and  55  minutes 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
941,317  hours. 

Clearance  Officer.  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue 
NW.,  Washington,  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  88-19978  Filed  9-1-88;  8:45  am] 
BILUNQ  CODE  4810-2S-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  August  29, 1988. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirementfs]  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L.  96-511.  Copies  of  the 
submission(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
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Treasury,  Room  2224, 15th  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20220. 

Alcohol,  Tobacco  and  Firearms 

OMB  Number:  1512-0036. 

Form  Number.  ATT  F  5020.20. 

Type  of  Review:  Extension. 

Title:  Form  Letter — Personnel  Inquiry 
Re:  Applicant  for  Federal  Permit. 

Description:  ATF  F  5020.20  verifies 
references  given  by  a  person  applying 
for  an  ATF  permit  or  license.  The 
information  requested  of  a  respondent 
asks  for  the  following  character  traits  of 
an  applicant-integrity,  business 
responsibility  and  general  reputation  for 
conformity  with  laws  and  regulations 
and  length  of  association  respondent 
has  known  applicant. 

Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
proHt,  Small  business  or  organizations. 

Estimated  Number  of  Respondents: 
1,500. 

Estimated  Burden  Hours  Per 
Response:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,500  hours. 

OMB  Number  1512-0115. 

Form  Number  ATF  F  5220.4  (2140). 

Type  of  Review:  Extension. 

Title:  Monthly  Report — ^Export 
Warehouse  Proprietor. 

Description:  ftoprietors  who  are 
qualified  to  operate  export  warehouses 
that  handle  untaxpaid  tobacco  products 
are  required  to  file  a  monthly  report. 
This  report  summarizes  all  transactions 
by  the  proprietor  including  receipts, 
dispositions  and  on-hand  quantities. 
ATF  F  5220.4  (2140)  is  used  for  product 
accountability  and  is  examined  by 
regional  office  personnel. 

Respondents:  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
241. 

Estimated  Burden  Hours  Per 
Response:  49  minutes. 

Frequency  of  Response:  Monthly. 


Estimated  Total  Reporting  Burden: 
2,343  hours. 

Clearance  Officer:  Robert  Masarsky 
(202)  566-7077,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  7011, 1200 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  88-19986  Filed  9-1-88;  8:45  am] 
BILUNQ  CODE  4810-25-M 


[Supplement  to  Department  Circular- 
Public  Debt  Series— No.  22-88] 

Treasury  Notes,  Series  AE-1990 

Washington.  August  24, 1988. 

The  Secretary  announced  on  August 
23, 1988,  that  the  interest  rate  on  the 
notes  designated  Series  AE-1990, 
described  in  Department  Circular — 
Public  Debt  Series — No.  22-88  dated 
August  18, 1988,  will  be  8%  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  8%  percent  per  annum. 
Marcus  W.  Page, 

Acting  Fiscal  Assistant  Secretary. 

(FR  Doc.  88-19947  Filed  9-1-88:  8:45  am] 
BILUNG  CODE  4810-40-M 


[Supplement  to  Department  Circular- 
Public  Debt  Series— No.  23-88] 

Treasury  Notes,  Series  M-1993 

Washington,  August  25, 1988. 

The  Secretary  announced  on  August 
24, 1988,  that  the  interest  rate  on  the 
notes  designated  Series  M-1993, 
described  in  Department  Circular — 
Public  Debt  Series— No.  23-88  dated 
August  18, 1988,  will  be  9  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  9  percent  per  annum. 

Marcus  W.  Page, 

Acting  Fiscal  Assistant  Secretary. 

[FR  Doc.  88-19948  Filed  9-1-88;  8:45  am) 
BtLUNQ  CODE  4S10-40-M 


UNITED  STATES  INFORMATION 
AGENCY 

University  affiliations  Program; 
Solicitation  of  Services 

The  United  States  Information  Agincy 
seeks  to  secure  the  services  of  an 
organization  to  assist  in  the  processing 
and  review  of  proposals  for  the  FY  1989 
University  Affiliations  Program.  The 
University  Affiliations  Program  strives 
to  promote  institutional  relations 
between  American  and  foreign 
institutions  of  higher  education. 

Washington  based  educational 
organizations  with  experience  in 
international  education,  with  emphasis 
on  educational  exchanges,  are  invited  to 
submit  proposals  for  a  cooperative 
agreement  award  from  the  Agency.  For 
application  information,  please  contact 
Dr.  Winnie  D.  Emoungu  no  later  than 
September  19, 1988  at  the  following 
address:  University  Affiliations  Program 
(E/AS),  Office  of  Academic  Programs, 
United  States  Information  Agency,  301 
4th  Street  SW.,  Washington,  DC  20547. 
Phone:  (202)  485-8489. 

Dated:  August  26, 1988. 

Omar  G.  Encamadon, 

Program  Officer. 

[FR  Doc.  88-20010  Filed  9-1-88:  8:45  am) 
BILUNG  CODE  823IMI1-M 


VETERANS’  ADMINISTRATION 

Geriatrics  and  Gerontology  Advisory 
Committee;  Renewai 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463)  of  October  6, 1972,  that  the 
Geriatrics  and  Gerontology  Advisory 
Committee  has  been  renewed  for  a  two 
year  period  beginning  August  15, 1988, 
through  August  15, 1990. 

Dated:  August  19. 1988. 

By  direction  of  the  Administrator. 

Rosa  Maria  Fontanez, 

Committee  Management  Officer. 

[FR  Doc.  88-19965  Filed  9-1-88;  8:45  am) 
BILUNG  CODE  S320-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L.  94-409)  5  U.S.C.  552b(e)(3). 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  10:(X)  a.m.,  Tuesday, 
September  13, 1988. 

PLACE:  2033  K  St.  NW.,  Washington,  DC, 
5th  Floor  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Application  of  the  New  York  Futures 
^change  for  designation  as  a  contract 
market  in  CRB  Price  Index  Options 
Program  Objectives/First  Quarter,  FY  1989 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb.  254-6314. 
Lynn  K.  Gilbert, 

Deputy  Secretary  of  the  Commission. 

[FR  Doc.  88-20149  Filed  8-31-88;  3:40  pm] 
BILLING  CODE  6351-«1-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  10:30  a.m.,  Tuesday, 
September  13, 1988. 

place:  2033  K  St.  NW.,  Washington,  DC, 
8th  Floor  Hearing  Room. 

STATUS:  Closed. 

matters  to  be  considered: 

Enforcement  Objectives 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
Lynn  K.  GilberL 

Deputy  Secretary  of  the  Commission. 

[FR  Doc.  88-20150  Filed  8-31-88;  3:40  pm] 
BILUNO  CODE  63$1-41-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  10:00  a.m.,  Tuesday, 
September  20, 1988. 

PLACE:  2033  K  St.  NW.,  Washington,  DC, 
8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Rule  Enforcement  Review 
Enforcement  Matters 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
Lynn  K.  Gilbert, 

Deputy  Secretary  of  the  Commission. 

[FR  Doc.  88-20151  Filed  8-31-88;  3:40  pm] 
BILLING  CODE  S3S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  10:00  a.m.,  Tuesday, 
September  13, 1988. 

PLACE:  2033  K  St.  NW.,  Washington.  DC, 
8th  Floor  Hearing  Room. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Rule  Enforcement  Review 
Enforcement  Matters 

CONTACT  PERSON  FOR  MORE 
information:  Jean  A.  Webb,  254-6314. 
Lynn  K.  Gilbert, 

Deputy  Secretary  of  the  Commission. 

[FR  Doc.  88-20152  Filed  8-31-88;  3:40  pm] 
BILUNG  CODE  6351-01 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  2:(X)  p.m.  (eastern  time) 
Monday,  September  12, 1988. 

PLACE:  Clarence  M.  Mitchell,  Jr., 
Conference  Room,  No.  200-C  on  the 
Second  Floor  of  the  Columbia  Plaza 
Office  Building,  2401  "E”  Street  NW., 
Washington,  DC.  20507 
STATUS:  Part  of  the  Meeting  will  be 
Open  to  the  Public  and  Part  will  be 
Closed  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Announcement  of  Notation  Votejs) 

2.  A  Report  on  Commission  Operations 

(Office  of  Communications  and 
Legislative  Affairs) 

3.  Volume  I  of  the  Compliance  Manual 
Closed  Session 

1.  Agency  Adjudication  and  Determination 

on  Federal  Agency  Discrimination 
Complaint  Appeals 

2.  Litigation  Authorization:  C^neral  Counsel 

Recommendations 
Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices  on 
the  EEOC  Commission  meetings  in  the 
Federal  Register,  the  Commission  also 
provides  a  recorded  announcement  a  full 
week  in  advance  on  future  Commission 
sessions.  Please  telephone  (202)  834-8748  at 
all  times  for  information  on  these  meetings.) 

CONTACT  PERSON  FOR  MORE 
information:  Frances  M.  Hart, 
Executive  Officer  on  (202)  634-6748. 

Date;  August  30, 1988. 

Frances  M.  Hart, 

Executive  Officer.  Executive  Secretariat 
[FR  Doc.  88-20106  Filed  8-31-88;  2:52  pm] 
BILLING  CODE  S7S0-46-M 


FEDERAL  ELECTION  COMMISSION: 

DATE  AND  TIME:  Wednesday,  September 
7, 1988, 10:00  a.m. 

place:  999  E  Street  NW.,  Washington, 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

437g. 

Audits  conducted  pursuant  to  2  U.S.C.  437g, 
438(b),  and  Title  26,  U.S.C. 

Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee. 
***** 

DATE  AND  TIME:  Thursday,  September  8, 
1988, 10:00  a.m. 

place:  999  E  Street  NW.,  Washington, 
DC  (Ninth  FLoor). 

status:  This  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  Dates  for  Future  Meetings. 
Correction  and  Approval  of  Minutes. 
Eligibility  Report  for  Candidates  to  Receive 
Presidential  Primary  Matching  Funds. 
Draft  AO  1988-35: 

Anthony  F.  Marra  on  behalf  of  the  Federal 
National  Mortgage  Association 
Petition  for  Rulemaking  Filed  by  Ted  Haley 
Congressional  Committee: 

Notice  of  Disposition. 

Draft  Notice  of  Proposed  Rulemaking  on  11 
CFR  100.7(b)(8).  100.8(b)(9), 
110.11(a)(l)(iv)(A)  and  114.8(f) 

Status  of  Ftesidential  Audits 
Administrative  Matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Information  Officer, 
Telephone:  202-376-3155. 

Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

[FR  Doc.  88-20054  Filed  8-30-88;  4:51  pm] 
BILLING  CODE  671S-01-M 


FEDERAL  RESERVE  SYSTEM  BOARD  OF 
GOVERNORS 

“FEDERAL  REGISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENr.  53  FR  32493, 
August  25, 1988. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  10:00  a.m.,  Wednesday, 
August  31, 1988. 

CHANGES  IN  THE  MEETING:  Addition  of 
the  following  closed  item(s)  to  the 
meeting: 

Proposals  regarding  Federal  Reserve 
Bank  building  requirements. 
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CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Date:  August  31, 1988. 

James  McAfee,  Associate  Secretary  of  the 
Board. 

[PR  Doc.  88-20141  Filed  8-31-68;  8:45  am) 
BILUNG  CODE  6210-01-M 
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Corrections  Federal  Register 

Vol.  53.  No.  171 
Friday.  September  2.  1988 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential.  Rule,  Proposed 
Rule,  and  Notice  documents  and  volumes 
of  the  Code  of  Federal  Regulations. 

These  corrections  are  prepared  by  the 
Office  of  the  Federal  Register.  Agency 
prepared  corrections  are  issued  as  signed 
documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
issue. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  23 

[Docket  No.  25147;  Arndt.  No.  23-36] 

Small  Airplane  Airworthiness  Review 
Program,  Amendment  No.  1 

Correction 

In  rule  document  88-18267  beginning 
on  page  30802  in  the  issue  of  Monday, 
August  15, 1988,  make  the  following 
corrections: 

1.  On  page  30809,  in  the  first  column, 
under  Proposal  1-6,  in  the  second 
paragraph,  the  sixth  line  should  read  “of 
maximum  weight  when”. 

2.  On  the  same  page,  in  the  second 
column,  in  the  second  line,  before  the 
word  “Notice”  insert  “(”. 

3.  On  the  same  page,  in  the  third 
column,  the  second  line  should  read  “23- 
34:”. 

4.  On  page  30810,  in  the  second 
column,  in  the  12th  line  and  in  the  16th 
line,  “is”  should  read  “in”. 

5.  On  the  same  page,  in  the  same 
column,  in  the  first  complete  paragraph, 
in  the  ninth  line,  “set/restraint”  should 
read  “seat/restraint”. 

§23.787  [Corrected] 

6.  On  page  30814,  in  the  third  column, 
in  §  23.787(c),  in  the  second  line,  “9%” 
should  read  “9g”. 

7.  On  the  same  page,  in  the  same 
column,  in  amendatory  instruction  8,  in 
the  second  line,  “andm”  should  read 
“and” 

§23.807  [Corrected] 

8.  On  the  same  page,  in  the  same 
column,  in  §  23.807(b),  in  the  hfth  line, 
“airplanes"  should  read  “airplane". 


§23.811  [Corrected] 

9.  On  the  same  page,  in  the  same 
column,  in  §  23.811(a),  in  the  second 
line,  “them”  should  read  “the”. 

BILUKQ  CODE  1505-01-0 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 
[T.D.  8217] 

Income  Tax;  Taxable  Years  Beginning 
After  December  31, 1953  and  0MB 
Control  Numbers  Under  the  Paperwork 
Reduction  Act;  Certain  Cash  or 
Deferred  Arrangements  Under 
Empioyee  Plans 

Correction 

In  rule  document  88-17720  beginning 
on  page  29658  in  the  issue  of  Monday, 
August  8, 1988,  make  the  following 
corrections: 

1.  On  page  29659,  in  the  third  column, 
in  the  first  complete  paragraph,  in  the 
sixth  line,  “rational”  should  read 
“rationale”  and  in  the  ninth  line, 
“received”  should  read  “receive”. 

§  1.401(k)-1  [Corrected] 

2.  On  page  29665,  in  the  second 
column,  in  §  1.401(k)-l(b)(l)(i),  in  the 
11th  line,  “section  410(b)(1)(H)”  should 
read  “section  410(b)(1)(B)”. 

3.  On  page  29666,  in  the  first  column, 
in  §  1.401(k)-l(b)(3)(v),  in  the  third  line, 
after  “contributions”  insert  “and 
qualified  matching  contributions  treated 
as  elective  contributions”, 

4.  On  the  same  page,  in  the  same 
column,  in  §  1.401(k)-l(b)(4),  in  the 
seventh  line,  “test”  should  read  “tests”, 

5.  On  the  same  page,  in  the  same 
column,  in  §  1.401(k)-l(b)(4){B),  in  the 
fourth  line,  “more”  was  misspelled. 

6.  On  the  same  page,  in  the  same 
column,  in  §  1.401(K)-l(b)(4)(B)(ii),  in  the 
sixth  line,  “test”  should  read  “tests". 

7.  On  the  same  page,  in  the  second 
column,  in  §  1.401(k)-l(b)(5)(ii),  in  the 
18th  line,  the  section  number  should 
read  “§  54.4975-ll(a)(5)”. 

8.  On  page  29669,  in  the  first  column, 
in  §  1.401(k)-l(d)(2)(iv)(B),  in  the  ninth 
line,  after  “to”  insert  “a”. 

9.  On  the  same  page,  in  the  third 
column,  in  §  1.401(k)-l(e)(l)(ii),  in  the 
third  line  from  the  bottom,  “§  1.40(a)-” 
should  read  “§  1.401(a)-”. 


10.  On  page  29670,  in  the  third  column, 
in  §  1.401(k)-l(f)(3)(ii)(B),  in  the  12th  line, 
after  “respect”  insert  “to”. 

11.  On  page  29671,  in  the  first  column, 
in  §  1.401(k)-l(f)(3)(v),  in  the  Example,  in 
the  third  line  after  the  table,  “7.50% 
should  read  “7.50%/2”. 

12.  On  the  same  page,  in  the  second 
column,  in  §  1.401(k)-l(f)(3)(v),  in 
Example  (v),  in  the  seventh  line,  “.50” 
should  read  “.05”. 

13.  On  page  29673,  in  the  second 
column,  in  §  1.401(k)-l(h)(4)(iii)(B),  in  the 
first  line,  remove  “the”  and  in  ninth  line, 
“high-”  should  read  “highly-”. 

§  1.402(a)-1  [Corrected] 

14.  On  page  29673,  in  the  third  column, 
in  §  1.402(a)-l(d)(l),  in  the  eighth  line, 
after  “to”  insert  “a”  and  in  the  third  tine 
from  the  bottom,  “§  1.40(k)-”  should 
read  “§  1.401(k)-". 

15.  On  page  29674,  in  the  first  column, 
in  §  1.402(a)-l(d)(3)(ii),  in  the  6th  line, 
after  “of’  insert  “a”  and  in  the  11th  line, 
after  “of’  insert  “a”. 

16.  On  the  same  page,  in  the  first 
column,  in  §  1.402(a)-l(d)(3)(iv),  in  the 
second  line,  after  “of’  insert  “a”. 

BILUNG  CODE  1605-01-0 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parto  1  and  54 

[EE-158-86,  160-86] 

Excise  and  income  Taxes;  401(k) 
Arrangements  Under  the  Tax  Reform 
Act  of  1986  and  Nondiscrimination 
Requirements  for  Employee  and 
Matching  Contributions 

Correction 

In  proposed  rule  document  88-17721 
beginning  on  page  29719  in  the  issue  of 
Monday,  August  8, 1988,  make  the 
following  corrections: 

1.  On  page  29720,  in  the  first  column, 
in  the  second  complete  paragraph,  in  the 
seventh  line,  after  “Estimated”  insert 
“annual”. 

2.  On  the  same  page,  in  the  second 
column,  in  the  first  complete  paragraph, 
in  the  11th  line,  after  “of’  insert  “the”. 

3.  On  the  same  page,  in  the  third 
column,  in  the  first  complete  paragraph, 
in  the  last  line,  “in”  should  read  “on”. 
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§  1.401(k)*1  [Corrected] 

4.  On  page  29725,  in  the  third  column, 
in  §  1.401(k)-l(d)(l)(ii),  in  the  eighth  line, 
‘‘of’  should  read  “if". 

5.  On  page  29727,  in  the  first  column, 
in  §  1.401(k)-l(e)(6)(ii),  in  the  17th, 
“benefits”  should  read  “benefit”. 

6.  On  page  29728,  in  the  second 
column,  in  §  1.401(k)-l(f){4){ii)(C),  in  the 
last  line,  after  “day”  insert  “will  be 
treated  as  having  been  made  on  the  first 
day”. 

7.  On  the  same  page,  in  the  third 
column,  in  §  1.401(k)-l(f)(4)((vi),  in  the 
fourth  line,  “rate”  should  read  “rata”. 

8.  On  page  29729,  in  the  first  column, 
in  §  1.401(k)-l(f)(5)(ii),  in  the  7th  line, 
after  “employee”  insert  “to  elect”  and  in 
the  10th  line,  “recharacterization” 
should  read  “recharacterized”. 

9.  On  the  same  page,  in  the  second 
column,  in  §  1.401(k)-l(f)(7),  in  Example 


(1),  in  the  first  paragraph  under  the 
table,  in  the  third  line,  “414(g)”  should 
read  “414(q)”. 

10.  On  the  same  page,  in  the  third 
column,  in  §  1.401(k)-l(n(7),  in  Example 
(3),  in  the  sixth  line,  “compensated” 
should  read  “compensation”. 

§  1.401(m)-1  [Corrected] 

11.  On  page  29733,  in  the  third  column, 
in  §  1.401(m)-l(d),  in  Example  (3),  in  the 
first  line  after  the  table,  ‘This”  should 
read  “The”. 

12.  On  page  29737,  in  the  first  column, 
in  §  1.401(m)-l(e){6),  In  Example  (4),  the 
11th  line  should  read  “aggregate 
contributions  in  plan  C  by  distributing”. 

13.  On  the  same  page,  in  the  same 
column,  in  §  1.401(m)-l{e)(8),  in  Example 
(5),  in  the  9th  line,  “This”  should  read 
“Thus”  and  in  the  12th  line,  “if  should 
read  “is”. 


14.  On  page  29738,  in  the  second 
column,  in  §  1.401(m]-l(f)(13](iii)(l).  the 
third  line  should  read  “contributions, 
matching  contributions  compensation, 
and  amounts  treated  as  matching 
contributions  of. 

§  1.401(m)-2  [Corrected] 

15.  On  page  29739,  in  the  third  column, 
in  §  1.401(m)-2(b)(l)(ii),  in  the  fifth  line, 
“sum”  should  read  “such”. 

16.  On  page  29745,  in  the  first  column, 
in  amendatory  instruction  Par.  20,  the 
second  line  should  read  “after  S  54.4979- 
0  and  new  §  54.4979-1  to  read  as 
follows:” 

17.  On  the  same  page,  in  the  second 
column,  in  §  54.4979-l(c)(l),  in  the  16th 
line,  “plan”  was  misspelled. 

BILUNO  CODE  150S-01-D 


